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PREFACE   TO    THIS   EDITION. 


The  last  edition  of  this  work  was  prepared  and  published  in 
186S.  Since  that  time  over  two  hundred  new  cases  have  been 
decided,  and  have  been  introduced  into  the  present  edition. 
The  whole  text  has  been  carefully  revised  by  the  author,  and 
many  new  sections  added,  coutaining  specif  discuBsioDS  of 
some  of  the  more  difficult  points  arising  under  the  Statute  of 
Frauds.  The  author  hopes  and  believes  that  he  has  thns  ma- 
terially increased  the  value  of  the  work.  '  At  the  same  time, 
by  condensing  the  text  where  it  was  possible,  and  by  typo- 
graphical changes,  increase  in  the  size  of  the  volume  has  been 
avoided. 
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PREFACE   TO    THE    SECOND  EDITION. 


In  this  edition,  the  cases  wl)ich  have  been  made  public  in 
the  last  five  years  have  been  introduced,  and  the  whole  work 
carefully  revised.  Several  passages  from  the  first  edition  have 
been  rewritten,  and  occasional  additions  made,  with  a  view  to 
greater  clearness ;  but  the  author  has  not  found  it  necessary 
to  change  any  material  statement  of  law.  On  the  other  hand, 
it  is  proper  to  say,  in  more  than  one  instance,  conclusions, 
which  were  at  the  time  of  the  publication  of  the  first  edition, 
t^ainst  the  apparent  weight  of  judicial  opinion,  have  been  vin- 
dicated by  later  cases. 
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PEBFACE. 


It  can  scarcely  be  neceasary  to  offer  any  apoli^  for  the  ap- 
pearance of  what  professes  to  be  a  practical  treatise  upon  the 
Statute  of  Frauds.  Perhaps  it  is  noli  too  much  to  say  that 
there  is  no  subject,  apparently  so  simple  in  its  nature  as  the 
requirement  of  certain  kinds  of  eyidence  in  certain  cases,  more 
confused  and  complicated  by  the  number,  variety,  and  apparent 
if  not  actual  contradiction  of  the  decisions.  Nor  has  there 
been  for  many  years  any  work  to  vhich  the  practitioner  could 
resort  as  a  safe  and  ready  guide  to  the  rules  and  modifications 
of  rules  which  these  decisions  have  established.  There  are,  it 
is  true,  nimierous  teztwriters,  of  whose  works  we  possess  late 
editions,  upon  topics  involving  a  more  or  less  extended  notice 
of  the  statute ;  but  it  is  certainly  no  disparagement  of  their 
labors  to  say  that  they  have  been  unable  to  give  to  it  so  full 
and  thorough  a  treatment  as  its  importance  has  come  to  de- 
mand ;  to  do  80  was  quite  incompatible  witli  the  proper  plans 
of  their  respective  treatises.  The  work  of  Hr.  Koberts,  the 
only  one  in  which  this  subject  has  been  exclusively  considered, 
has  always  been  held  in  high  esteem  for  the  breadth  and  judi- 
ciousness of  its  conunentary,  its  critical  analysis  of  cases,  and 
its  lucid  and  el^ant  style.  Such  has  been  the  profusion  of 
decisions  since  he  wrote,  however,  that  it  cannot  now  supply 
the  practical  need  of  tlie  profession. 
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That  the  present  work  is  altogether  such  as  to  supply  this 
need,  the  author  is  for  from  confident.  The  professional  reador 
will  be  well  able  (o  appreciate  the  difficulties  which  have  op- 
posed themselves  to  the  execution  of  such  a  task,  arising  not 
onlj  from  the  confused  state  of  the  law  itself  but  from  the 
diversity  of  the  titles  to  be  discussed.  In  regard  to  boUi  these 
'  poiuts,  the  metliod  pursued  in  the  examination  of  cases,  and 
the  selection  and  arrangement  of  the  topics  treated,  a  few 
words  may  be  not  inapproptiately  said  in  this  place. 

The  multifarious  provisions  of  tlie  Statute  of  Frauds  appear 
to  group  themselves  in  these  several  classes :  1.  The  creation 
and  transfer  of  estates  in  land,  both  legal  and  equitable,  such 
as  at  common  law  could  bo  effected  without  deed  ;  2.  Certain 
cases  of  contracts  which  at  common  law  could  be  validly  made 
by  oral  agreement ;  3.  Additional  solenmiUes  in  cases  of  wills ; 
4.  New  liabilities  imposed  in  respect  of  real  estate  held  in 
trust;  5.  The  disposition  of  estates  pur  autre  vie;  6.  The 
entry  and  effect  of  judgments  and  executions.  Of  these,  the 
last  three  classes  have  clearly  no  sucli  mutual  relation  as  would 
have  made  it  profitable  or  practicable  to  consider  them  togetlier 
even  if  there  existed  any  need  of  a  special  treatise  in  regard  to 
them.  The  other  three  classes  have  this  common  feature,  that 
they  all  pertain,  in  one  way  or  another,  to  the  subject  of  writ* 
ten  evidence,  and  thus  are  perhaps  susceptible  of  being  treated 
in  succession  without  actual  incongruity.  But  for  two  reasons 
it  was  deemed  best  to  omit  from  this  work  the  consideration  of 
the  provisions  in  regard  to  wills :  first,  because  it  did  not  seem 
to  be  really  needed  by  the  profession,  the  admirable  treatise  of 
Mr.  Jarman,  as  lately  edited  in  this  country,  presenting  in 
complete  and  accessible  shape  all  that  it  would  have  been  ap- 
propriate to  present  here,  and  the  author  being  unwilling  to 
increase  the  size  of  tlie  book  without  increasing  its  practical 
value ;  secondly,  because  those  provisions  stand  entirely  out- 
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Bide  of  vhat  appears  to  be  generally  understood  as  the  domain 
of  the  Statute  of  Frauds,  whether  iii  reference  to  the  English 
law  or  that  of  the  several  States,  namely,  the  requirement  of 
writing  in  proof  of  transactions  which  were  previously  capable 
of  valid  proof  by  oral  evidence,  involving  the  recognition,  so 
to  speak,  of  writing  as  a  tertium  quid  in  law,  the  establishment 
of  a  distinction  between  the  two  kinds  of  transactions,  those 
effected  by  writing  and  those  effected  verbally,  both  of  which 
the  common  law  comprehended  witliin  the  single  term  parol. 
The  result  has  been,  therefore,  to  confine  the  work  to  the  first 
two  of  the  general  topics  to  which,  as  above  analyzed,  the 
statute  relates ;  and  of  these,  it  has  been  found  unavoidable  to 
give  decided  prominence  to  the  topic  of  contracts,  as  in  itself 
possessii^  superior  practical  importance,  and  as  being  most 
perplexed  by  contradictory  decisions. 

As  to  the  method  pursued  in  the  consideration  of  adjudged 
coses,  it  may  be  necessary  to  explain  that  while  the  text  has 
been  devoted,  wherever  the  condition  of  the  law  allowed,  to 
ttiat  concise  and  systematic  statement  of  principles,  with  their 
modifications  and  exceptions,  which  is  always  most  acceptable 
in  a  practical  treatise,  yet  in  many  cases  where,  owing  to  the 
conflicting  character  of  tlie  decisions,  this  could  not  be  done 
without  leaving  the  topic  confused,  the  author  has  thought 
best  to  avoid  being  superficial  at  the  risk  of  being  considered 
prolix,  and  has  freely  and  closely  examined  the  cases  in  detail. 
In  so  doing  he  has  been  occasioually  obliged  to  state  conclu- 
sions at  variance  with  some  which  have  appeared  to  rest  upon 
high  judicial  authority,  but  always  in  a  spirit  of  sincere  defer-  . 
ence,  and  solely  with  a  view  to  afibrd  some  aid  to  the  researches 
of  the  more  accomplished  reader.  His  examination  of  cases 
referred  to  has  been  personally  and  carefully  made ;  aud  while 
he  cannot  doubt  that  the  supoiior  ability  and  learning  of  those 
who  may  examine  hia  work  may  discover  errors  in  his  conclu- 
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sions,  he  believes  it  will  be  found  that  the  difficolUea  of  the 
Bubject  have  been  plunly  stated  and  fairly  met. 

With  all  its  imperfectioos,  and  doubtless  it  has  many,  it  is 
now  submitted  to  the  profession  for  which  the  author  has  testi- 
fied his  respect  by  eadeavoring  to  render  it  this  service. 

BOSTOK,  JniiB,  1867. 
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INTEODUOTION. 


The  tiUfl  of  the  statute  vbicb  forms  the  subject  of  this  vork 
states  it  to  be  "  An  Act  for  Prerention  of  Fraada  and  Per- 
jories."  In'  the  recital,  however,  its  object  is  expressed  some- 
what difierenUy,  as  the  "  prevention  of  manj  fraudulent 
practices  which  are  commonly  endeavored  to  be  upheld  by 
peijury  and  subomatiOQ  of  perjury."  The  latter  phraseology 
is  clearly  the  more  accurate ;  for  the  statute  does  not  aim  di- 
rectly to  suppress  fraud  and  perjury  by  imposing  any  new 
punishment  in  cases  where  tbey  are  proved  to  have  been  com- 
mitted, but  makes  provision  for  excluding  in  certain  cases  such 
modes  of  proof  as  experience  had  shown  to  be  peculiarly  liable 
to  corruption.  And  again,  it  would  be  a  nai*row  view  of  the 
statute,  at  least  as  interpreted  at  the  present  day,  to  limit  its 
apphcation  to  cases  where  there  is  in  fact  more  or  less  danger 
of  perjury  or  subornation  of  perjury.  The  purest  character 
and  the  highest  degree  of  credibihty  on  the  part  of  the  wit- 
nesses by  whom  a  transaction,  for  the  proof  of  which  this 
statute  requires  written  evidence,  is  sought  to  be  made  out,  or 
the  most  overwhelming  preponderance  in  their  number,  are 
entirely  unavailing  to  withdraw  a  case  from  its  reach.  Indeed 
the  real  object  and  scope  of  the  statute  would  seem  to  extend 
far  beyond  all  quesfiona  of  the  integrity  of  witnesses,  and  to 
comprehend  the  exelusion  of  merely  oral  testimony  in  certain 
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XU  IHTBODOCTION. 

classes  of  transactions,  as  at  best  of  an  uncertain  and  decep- 
tive character.  In  estimating  the  valne  of  this  enactment, 
therefore,  the  important  question  is  not  whether  the  statute 
has  in  ita  practical  working  let  in  as  much  peijury  as  it  has 
excluded,  for  no  strictness  of  legislation  con  bar  out  from  a 
court  of  justice  the  man  who  deliberately  purposes  to  commit 
peijury  ;  but  it  is  whether,  in  the  average  of  large  experience 
since  tlie  statute  was  enacted,  the  requisition  of  written  testi- 
mony in  certMU  coses  has  not  materially  served  to  secure  the 
property  of  men  against  illegal  and  gronndless  claims.  That 
it  has  done  so  will  scarcely  be  disputed,  and  to  the  profound 
practical  wisdom  with  which  it  was  conceived  to  this  end  tlie 
most  enlightened  judges  and  jurists  have  at  all  times  borne 
emphatic  testimoDy. 

Nevertheless  it  cannot  be  said  to  have  been  judicially  admin- 
istered with  a  firm  hand  and  in  a  consistent  spirit.  Witliiii  a 
few  years  after  its  enactment,  and  before  the  generation  of  its 
framers  had  passed  away,  we  find  the  courts  admitting  excep- 
tions and  distinctions  as  to  its  application,  and  forcing  npon 
it  constrnctions  tending  to  restrict  its  beneficial  operation.  In 
later  days  there  has  been  evinced,  on  the  whole,  a  disposition 
to  return  to  a  closer  interpretation  of  its  provisions ;  but  even 
now  there  are  doctrines,  too  Qrmly  settled  by  precedent  to  be 
overthrown,  which,  from  their  very  inconsistency  with  the 
spirit  of  tlie  statute,  lead  continually  to  great  embarrassment 
in  its  administration. 

It  must,  however,  be  admitted  that  much  of  the  difficulty 
which  has  been  found  to  attend  the  exposition  of  the  statute  is 
due  to  the  style  in  which  it  is  firamed.  The  professional  reader 
who  carefully  examines  it  from  beginning  to  end  will  find  such 
obscurity  of  arrangement  and  such  inexact  and  inconsistent 
phraseology,  as  to  conclude  that  safe  and  rational  rules  for  its 
construction  can  hardly  be  rested  upon  its  literal  expressions. 
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INTRODtlCTtOM,  XIII 

but  that  it  must  be  read,  as  far  as  ma;  be,  by  tbe  light  of  that 
broad  and  wise  policy  in  which  it  was  mauirestly  coQceived. 
And  this  Bii^estB  a  fev  words  upon  the  authorship  of  the 
statute,  with  which  these  iutroductory  observations  may  fitly 
close. 

In  a  decision  of  the  Court  of  Queen's  Bench  which  has  pei^ 
haps  given  rise  to  more  discussion  than  any  other  which  has 
ever  passed  upon  the  statute,  that  of  Wain  v.  Warlters,  where 
it  was  determined  that  the  written  memorandum  required  by 
the  fourth  section  must  show  the  consideration  of  the  agree- 
ment, Lord  Ellenborough  rested  his  judgment  (in  which  his 
brother  judges  concurred)  in  great  part  npon  the  etymological 
force  of  the  word  "  agreement ; "  remarking,  in  vindicatiou  of 
that  rule  of  construction,  that  the  statute  was  said  to  have 
been  draum  by  Lord  Hale, "  one  of  the  greatest  judges  who 
ever  sate  in  Westminster  Hall,  who  was  as  competent  to  ex- 
press as  he  was  able  to  conceive  the  provisions  best  calculated 
for  carrying  into  efifect  the  purposes  of  that  law."'  Lord 
Chief  Baron  Gilbert  says  that  the  statute  was  prepared  by  Lord 
Hale  and  Sir  Lionel  Jenkins.^  But  Lord  Mansfield  considered 
it  scarcely  probable  that  it  was  drawn  by  Lord  Hale,  aa  "  it 
was  not  passed  till  after  his  death  and  was  brought  in  in 
the  common  way  and  not  upon  any  reference  to  the  judges."  ° 
This  coincides  with  what  is  tlie  most  distinct  evidence  we  seem 
to  have  upon  the  subject,  the  direct  statement  of  Lord  Notting- 
ham, who  says,  "  I  haVe  reason  to  know  the  meaning  of  this  law, 
for  it  had  its  first  rise  from  me,  who  brought  in  tbe  bill  into 
the  Lords'  House  though  it  afterwards  received  some  additions 
and  improvements  from  the  judges  and  civilians."  *  It  would 
seem,  therefore,  that  after  its  original  proposition  in  Parlia- 
ment by  Lord  Nottingham,  Lord  Hale  and  Sir  Lionel  Jenkins 

<  6  East,  16.    See  tUs  Treatiae,  g  392.  <  Oilb.  Eq.    171. 

>  1  Burr.  418.  *  3  Swanst.  664 
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117  INTHODDCTION. 

bad  it  under  consideration  and  revinon,  and  that  it  was  finall; 
passed,  as  it  was  left  by  them,  in  an  informal  shape.  Lord 
Hale  vaa  not  then  alive,  and  the  statute  itself  affords  strong 
internal  evidence,  as  for  iajstance  in  its  want  of  compactness 
and  in  the  use  of  different  words  in  different  places  to  express 
the  same  suhject-matter,  that  it  was  never  regularly  engrossed 
with  a  view  to  its  enactment. 
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THE    CREATION  AND    TRANSFER    OF 
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STATUTE  29  Cab.  II.  c.  3. 


Section  1.  All  leaaei,  estates,  interests  of  freehold  or  tenos  of  years,  or 
any  uncertain  interest  of,  in,  or  out  of  any  mesgusges,  manors,  lands,  tene- 
ments or  IiereditimoDta,  made  or  created  by  livery  and  seiain  only  or  by 
parol,  and  not  pat  in  writing  and  signed  by  the  partjes  so  making  or  creat- 
ing the  same,  or  tlieir  agents  thereunto  lawfully  authorized  by  writing,  shall 
have  the  force  and  effect  of  leases  or  estates  at  will  only,  and  shall  not  either 
in  law  or  equity  be  deemed  or  taken  to  baye  any  other  or  greater  force  or 
effect;  any  consideratjon  for  making  any  such  parol  leasee  or  estates,  or 
any  former  law  or  nsage,  to  the  contrary  notwithstanding. 

Srctiok  S.  Except  nevertheless,  all  leasee  not  exceeding  the  t«rm  of 
three  years  from  the  making  thereof,  whereupon  the  rent  reserved  to  the 
landlord  daring  such  term,  shall  amount  to  two-third  parts  at  the  least  of  the 
fuU  improved  value  of  the  thing  demised. 

Sscnotr  3.  And,  moreover,  that  no  leases,  estates,  or  interests,  either  of 
fVeehold  or  terms  of  years,  or  any  uncertain  interest,  not  being  copyhold  or 
customary  interest,  of,  in,  to,  or  out  of  any  measuagea,  manors,  lands,  tene- 
ments or  hereditaments,  shall  be  assigned,  granted,  or  surrendered,  unless 
it  be  by  deed  or  note  in  writing  signed  by  the  party  so  assigning,  granting, 
or  surrendering  the  same,  or  their  agents  thereunto  lawfully  autiioriied  by 
writing,  or  by  act  and  operation  of  law. 
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TREATISE 


STATUTE    OF   FRAUDS. 


CHAPTER  I. 

FOEUALITIBS  FOB  COHVETINQ  ESTATES  IN  LAND. 

g  1.  The  Statute  of  Frauds  found  the  law  of  England  in 
regard  to  the  alienation  of  corporeal  interests  in  land  in  a 
singularly  unsettled  condition.  The  ancient  inveilitura  propria, 
or  actual  delivery  of  the  land  by  the  donor  to  the  vassal,  which 
was  practised  in  early  feudal  times,  had  been  accompanied  by 
Buch  solemnities  in  the  presence  of  chosen  witnesses  as  gave 
the  highest  notoriety  to  the  transaction  and  secured  ample 
evidence  of  it.  This  was  properly  that  livery  of  seisin  which 
is  mentioned  in  the  first  section  of  the  Statute  of  Frauds,  and 
it  may  be  supposed  that  if  it  had  been  preserved  in  its  original 
strictness  and  formality,  the  policy  of  the  statute  would  not 
hare  demanded  the  substitution  of  any  other  ceremony.  But 
the  diffusion  of  landed  property  among  the  middle  classes,  and 
the  extension  of  commercial  intercourse  between  men,  soon 
brought  about  infringement  upon  the  ancient  practice.  The 
lord  delegated  the  invesUture  of  his  tenant  to  the  attorney  or 
steward,  and  the  attestetion  of  common  witnesses,  instead  of 
the  pares  curice  of  the  particular  manor,  was  received.  Other 
relaxations  of  the  ancient  form  followed,  until  there  remained 
scarcely  a  vMtige  of  the  original  ceremony.    It  had  always 
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been  customary  to  make  a  brief  written  record  of  the  invest!- 
ture,  and  as  the  old  formalities  of  the  parol  transfer  fell  into 
disuse,  this  record  grew  more  elaborate  and  finally  came  to  be 
the  sole  resort  for  evidence  of  the  transaction.  Still,  it  vas 
never  indispensable,  and  down  to  the  time  when  the  Statute 
of  Frauds  was  ptused,  land  could  be  transferred  by  parol 
with  livery  of  seisin,  loose  and  informal  as  that  ceremony 
bad  then  become,  and  consequently  great  danger  was  incurred 
of  such  transfers  being  attempted  to  be  proved  by  Mse  and 
fraudulent  means.  By  this  statute  it  was  finally  made  essen- 
tial to  the  conveyance  of  estates  in  land  (with  an  exception  to 
be  hereafter  noticed),  that  it  should  be  done  by  writing  signed 
by  the  party  or  his  agent,  and  all  estates  created  "  by  livery 
of  seisin  only  and  by  parol "  were  declared  to  possess  no  greater 
force  or  effect  than  estates  at  will.  The  statute  made  no  pro- 
vision however  for  the  registration  of  the  written  conveyances, 
which  omission  doubtless  left  open  a  wide  field  for  Iraud,  and 
was  not  cured  in  England  till  some  years  after,  when  record- 
ing acts  were  passed. 

§  2.  It  will  be  observed  that  the  operation  of  the  statute  is 
confined  to  such  interests  in  land  as  conld  formerly  be  con- 
veyed by  livery  of  seisin  or  by  parol.  Hence  it  is  clear,  and  has 
always  been  held,  that  in  regard  to  incorporeal  estates  no  change 
has  been  introduced,  but  tiiat  they  were  left,  as  they  stood  at 
common  law,  transmissible  only  by  deed  or  writing  sealed. 

§  3.  .A^in,  if  we  consider  Uie  first  three  sections  in  con- 
nection witli  the  fourth  and  sixth,  the  broad  and  comprehensive 
views  of  those  who  produced  the  Statute  of  Frauds  will  be 
still  more  clearly  appreciated.  The  fourth  section  not  only  has 
the  efiect  of  preventing  an  action  upon  a  verbal  contract  for 
the  sale  of  any  interest  in  land,  but  aUo  cuts  off  those  equitable 
claims  to  land  which  would  arise  upon  such  a  contract  made 
for  a  valuable  consideration,  and  which  might  he  enforced  in 
chancery  so  as  ultimately  to  efi^t  a  transfer  of  real  estate 
without  writing.  And  so  with  the  sixth  section,  which  pre- 
vents any  tnist  in  real  estate  from  being  manifested  or  proved 
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without  writbg.  By  force  of  all  those  sections,  if  faithfully 
enforced  by  courts  of  equity  as  well  as  courts  of  law,  it  becomes 
impossible  to  transfer  any  interest  in  land,  other  than  the  very 
small  dass  of  estates  sared  by  the  second  section,  except  by 
complying  with  those  formalities  which  the  statute  has  wisely 
required. 

g  4.  There  is,  it  is  true,  a  difference  of  phraseology  between 
the  sections  just  referred  to,  and  it  may  be  confessed  that  this 
and  similar  irregularities  in  the  language  of  the  statute  lead  to 
confusion  and  embarrassment  in  treating  of  the  general  topics 
to  which  it  relates.  The  sections  which  speak  of  conveyances 
spetnfy  in  detwl  the  Tarious  grades  of  property  which  may 
exist  in  real  estate,  whether  "  leasra,  estates,  interests  of  free- 
hold,  or  terms  of  years,  or  any  uncertain  inierett  of,  in,  or  out 
of  any  messuageB,  manors,  lands,  tenements,  or  hereditaments." 
The  section  which  preventa  actions  from  being  brought  upon 
contracts  for  real  estate  goes,  it  might  be  thought,  even  far- 
tlier ;  it  says  "  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concermrtg  them."  The  section  which  preveats 
truet«  in  real,  estate  from  being  verbally  proved,  simply  uses 
the  worda  "  lands,  tenements,  or  hereditaments.'*  We  shall 
have  occasion  hereafter  to  refer  to  cases  where  judges  have 
dwelt  upon  the  expressions  "  uncertain  interests,"  "  concern- 
ing,"  etc.,  as  embracing  particular  cases  then  before  them  ;  but 
no  case  appears  to  have  been  directly  decided  upon  the  ground 
of  any  of  these  differences  of  expression. 

§  5.  Sir  Edward  Sugden  explains  very  clearly  the  mutual 
relation  of  the  several  sections  which -i-efer  to  the  creation 
of  estates  in  land.  He  says  that  the  former  seem  to  em- 
brace interests  of  every  description,  and  that  all  estates 
actually  created  without  the  formalities  required  therein  are 
avoided  by  their  operation ;  while,  if  the  same  estates  rest  in 
fieri,  the  agreement  to  perfect  and  couBummate  them  cannot  be 
enforced  by  reason  of  the  latter  section,  relating  to  con- 
tracts.' But  it  is  to  be  remembered  that  the  sections  which 
'  1  Vend.  &  Porch.  94.  95. 
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relate  to  coDtracta  for,  and  trosta  in  land,  take  a  vider  range 
than  those  which  relate  to  transfers  of  land.  The  operation 
of  the  statute  in  the  latter  case  is  confined  to  corporeal  estates, 
or  such  as  could  previously  have  been  created  by  "  livery  of 
seisin  or  parol,"  and  does  not  extend  to  incorporeal  estates, 
Tbicb  lie  in  grant  and  which,  as  well  alter  the  statute  as 
before,  require  to  be  created  by  deed.  But  actions  cannot  he 
maintained  on  verbal  contracts  for,  nor  verbal  proof  admitted 
of  trusts  in,  incorporeal  any  more  than  corporeal  estates.  On 
a  comprehensive  view  of  the  statute  as  it  regards  the  alienation 
of  estates  in  land,  therefore,  we  see  that  all  eataiet,  great  and 
small,  corporeal  and  incorporeal,  are  now  provided  for.  Where 
an  incorporeal  estate  is  to  be  conveyed,  the  common  law 
demands  a  deed  for  thft  purpose  ;  and  the  Statute  of  Frauds 
leaves  that  requirement  untouched.  Where  a  corporeal  estate 
is  to  be  conveyed,  tlie  statute  demands  a  writing.  Where  a 
contract  is  made  for  the  conveyance  of  either  a  corporeal  or 
incorporeal  estate,  the  statute  prevents  that  contract  from  being 
enforced  unless  it  be  in  writing  ;  and  if  a  trust  is  alleged  in 
either  corporeal  or  incorporeal  estates,  the  statute  requires  wril^ 
ten  evidence  of  that  trust  to  be  provided. 

§  6.  The  next  question  to  be  considered  is,  what  changes  the 
statute  made  in  the  formalities  required  for  the  transfer  of 
estates  in  land ;  .and,  in  answering  it  satisfactorily,  we  are  met 
by  no  little  difficulty  in  the  exceedingly  concise  and  somewhat 
obscure  language  of  the  firet  section.  One  construction,  and 
perhaps  the  most  obvious  one,  is  derived  from  reading  it  c^rm- 
ativelyy  that  is,  as  if  it  enacted  tliat  all  the  interests  and  estates 
therein  enumerated  should  thereafter  be  made  or  created  by 
writing  and  signed  by  the  parties,  etc. ;  but  as  estates  of  free- 
hold are  embraced  in  the  enumeration,  this  construction  requires 
us  to  say  that  they  too  may  be  created  by  writing  merely  with- 
out deed.'    If,  to  avoid  this  difficulty,  we  say  that  a  seal  must 

'  Aa  Utolf  as  the  jear  1815,  in  Jkckson  d.  Gougb  v.  Wood,  12  JohnB. 
(N.Y.)  73,  it  wu  inEiBted  thkt  a  -writing  not  under  se&l  wa»  suffideut  UDder 
the  Sutate  of  Frauds  to  pass  a  fee-aimple.    TtuB  position  was  not  nutained 
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be  underBtood  as  required  in  addition  to  tbe  vritiDg,  theD  it 
follows  that  terms  for  years  which  could  originally  be  created 
without  writing  mxat  now  be  not  only  in  writing  but  also  under 
seal.  The  important  inquiry  arises  therefore  whether  the  stat- 
ute has  in  fact  made  it  necessary  that  terms  for  years  be  created 
by  deed.  This  inquiry  was  presented  in  the  Supreme  Court  of 
New  Jersey,  in  1885,  in  the  case  of  Den  d,  Mayberry  v,  Johnson, 
and  answered  in  a  masterly  decision  of  that  court  pronounced 
by  Hr.  G.  J.  Homblower.  The  9th  section  of  the  New  Jersey 
statute  is  copied  almost  literally  from  the  first  section  of  tbe 
English  statute,  and  the  case  came  before  the  court  upon  a 
verdict  for  the  plaintiff,  taken  in  an  action  of  ejectment,  sub- 
ject to  their  opinion  on  two  questions,  of  which  the  first  was, 
*'  Whether  a  lease  for  more  than  three  years,  not  under  seal,  is 
a  good  and  valid  lease  within  the  Statute  of  Frauds."  The 
argument  for  the  pluutiff  was  the  same  su^ested  above,  that 
if  a  lease  could  be  without  deed,  bo  could  a  conveyance  of  free- 
hold. Tlie  Chief  Justice,  after  acknowledging  the  absence  of 
any  satisfactory  judicial  decision  upon  the  question,  proceeds 
to  decide  it  upon  the  construction  of  the  statute  as  ascertained 
by  comparison  with  the  common  law.  "  At  the  common  law, 
estates  in  fee,  for  life,  or  for  years  with  remainder  in  fee,  in  tail 
or  for  life,  might  have  been  created  by  deed  and  livery  of  geiain, 
or  by  liveri/  of  »einn  only ;  and  leases  or  estates  for  years  might 
have  been  made  by  deed  or  by  parol,  or  by  parol  merely,  without 
livery  of  seisin.  It  must  also  be  remembered,  that  by  the 
common  law  of  England,-  all  contracts  were  divided  into'i^e«- 
menti  by  tpecialtp,  and  offreemetiU  by  parol;  there  was  no  such 
third  class  as  agreemente  tn  virUing.  If  they  were  wrM,en  and 
not  under  seal  they  were  parKil  agreemente.  A  lease  for  years 
written,  but  not  sealed,  was  a  parol  lease,  as  well  as  a  lease 
vmnoritten  and  verbal  only.  Thus  stood  the  law  of  conveyanc- 
ing, and  of  contracte,  when  tlie  29  Car.  2,  cap.  8,  was  passed. 
The  question  then  occurs,  what  change  did  the  statute  introduce 

bj  the  coDrt,  bat  tliey  Admit  tbat  no  direct  decision  appeared  to  have  been 
made  an  the  point. 
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in  the  mode  of  creating  and  transfening  the  diSTerent  intereBta 
and  estates  of  freehold,  and  less  than  freehold,  mentioned  in 
the  statute  ?  The  ansver  is  plain :  it  abolished  the  practice  <rf 
creating  estates  in  fee  and  all  other  estates  of  freehold,  b;  Uveiy 
of  aemn  only ;  and  prohibited  the  making  of  leases  for  more 
than  three  years,  by  parol  agreements,  not  put  in  writing.  It  ' 
did  not  prescribe  the  manner  in  which  such  estates  should  be 
created  or  transferred ;  but  only  declared,  that  freehold  estates, 
if  made  by  livery  and  aeigin  only,  and  estates  for  years,  if  made 
by  parol,  and  not  pui  in  writing,  should  operate  as  estates  at 
will.  In  whatever  way,  therefore,  such  estates  might  have 
been  created  prior  to  the  statute,  other  than  by  mere  livery  of 
seisin,  or  by  parol,  and  not  put  in  writing,  they  may  still  be 
created.  Now  it  is  manifest,  that  before  the  Statute  of  Frauds, 
estates  of  freehold  and  of  inheritance,  might  have  been  created 
by  deed  and  livery  of  seisin,  and  that  leases  might  have  been 
made  by  vfriting  timply,  or  to  speak  technically,  by  a  parol 
agreement  reduced  to  writing.  It  follows,  therefore,  that  after 
the  Statute  of  Frauds,  no  estate  of  freehold  could  be  created 
or  conveyed,  but  by  deed  ;  and  that  a  lease  for  more  than  three 
years,  could  only  be  made  by  indenture  of  lease,  or,  by  parol 
agreement '  in  writing,  signed  by  the  parties.'  Thus  by  resort- 
ing to  this  distributive  construction  (a  mode  of  construction 
not  unusual,  and  often  necessary  to  be  adopted),  the  9th  section 
of  the  Statute  of  Frauds  becomes  plain  and  intelligible ;  and 
we  are  able  to  decide  without  hesitation,  that  a  lease  for  more 
than  three  years,  in  writing,  though  not  under  seal,  is  good  and 
valid  under  that  statute."  ^ 

§  T.  There  are  a  number  of  early  decisions  in  England,  in 
which  it  is  more  or  less  directly  held,  that  a  lease  for  years, 
since  the  stetute,  must  be  by  deed.^  But  nevertheless  it  seems 
that  a  practical  if  not  a  judicial  construction  of  the  statute  has 
determined  otherwise.  There  ore  many  cases  to  be  found  in 
<  Den  d.  Mftyberrj  e.  JobnaoD,  S  Green  (N.  J.),  116. 
1  Rairiine  n.  Turner,  1  Ld.  £17111.  736 ;  Rex  v.  Tbe  Inhftbitaiito  of  Little 
Dean,  1  Strs.  &55 ;  Barker  o.  Birkbeck,  3  Bnrr.  1556 ;  Yillen  v.  Handle}', 
2  WOa.  19.    Se«  also  Wlieeler  v.  Newton,  Free,  in  Cb.  16. 
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die  books,  from  vMch  it  appears  that  agreementB  in  writiry  for 
leasee,  sigoed  but  not  settled,  hare  been  held  to  amount  to  leases, 
if  in  words  m  preteatiy  and  if  it  did  not  appear  upon  the  whole 
instrument  ttiat  the  parties  intended  it  should  not  take  effect 
until  a  more  formal  lease  should  be  prepared  and  executed.^ 
These  agreementa  are  not  leases,  in  strict  and  legal  language ; 
they  are  more  properly  parol  iemiget "  put  in  writing  and  signed 
by  the  parties,"  etc.,  or  written  evidence  of  leases.  A  lease, 
when  we  mean  thereby  the  instrument,  is  in'legal  languf^  an 
indenture  of  lease,  or  a  deed ;  but  in  common  speech,  where 
it  is  said  a  man  has  a  tease  for  property,  nothing  more  is 
meant  than  that  he  lias  a  term  or  an  estate  for  years  in  the 
premise,  which  may  be  by  deed  or  by  writing  not  imder  seal.' 
Although,  as  admitted  by  the  court  in  Mayberry  v.  Johnson, 
there  is  no  other  case  in  which  the  question  had  been  Judicially 
decided  as  one  arising  under  the  Statute  of  Frauds,  the  settled 
opinion  in  England  seems  to  be  that  the  statute  has  not  re> 
quired  a  lease  for  years  to  be  under  seal.* 

§  8.  In  the  third  section  of  the  statute,  relating  to  the  assign- 
ment, grant,  or  surrender  of  an  existing  term  or  estate,  the 
distinction  is  plainly  marked  between  a  deed  and  a  note  in 
writing;  the  latter  being  mentioned  as  something  different 
&om  a  deed.  The  same  difficulty,  therefore,  is  not  presented 
here  as  upon  the  first  section,  and  it  is  well  settled  by  a  series 
of  decisiouB  in  both  countries  that  an  assignment,  grant,  or 
surrender  of  an  existing  term  may  be  by  writing  unsealed.* 

1  Buter  d.  Abraball  v.  Browne,  2  W.  Black.  S73 ;  Goodtitie  d.  Est- 
wick  e.  Way,  1  Term  B.  735 ;  Morgan  d.  Dowling  P.  BibmU,  3  Taunt,  66 ; 
Poole  0.  Bently,  12  Eait,  167,  and  cueg  Oteee  cited. 

'  Den  d.  Maybeny  v.  Johnson,  8  Green  (N.  J.),  120, 121. 

*  4  Greenl.  Cnuae,  Si;  Roberts  on  Frauds,  249,  Manle,  J.,  in  Aveline 
V.  WbuBon,  4  Mann.  &  Gr.  801.  The  enactment  of  Stat.  8  &  9  Vict.  cfa. 
106,  g  3,  providing  that  leaaei,  etc.,  Bhall  be  by  deed,  is  a  circumstance 
strongly  tending  to  shoir  that  previously  a  deed  was  not  supposed  to  be  ne- 
cesHaiy.  In  Allen  v.  Jaqiiish,  four  years  ailer  Mayberry  v.  Johnson,  the 
Supreme  Court  of  New  York  say:  "There  is  no  donbt  that  either  a  sur- 
Tender  or  a  demise  may  be  effected  by  a  simple  writing  not  sealed."  21 
Wend.  628. 

*  Farmer  d.  Earl  v.  Rogers,  2  Wila.  26 ;  Becked.  Fry  t>.  rhjllips,  6  Burr. 
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§  9.  Od  the  other  hand  it  has  been  doubted  whether,  since 
the  statute,  a  lease  is  sufficientl;  executed  by  being  sealed, 
though  not  signed.  Sir  William  Blackstone  says  the  statute 
"  revives  the  Sazon  custom,  and  expressly  directs  the  signing 
in  all  grants  of  lands  and  many  other  s|>ecie8  of  deeds,  in 
which  therefore  signing  seems  to  be  now  as  necMsary  as  seal- 
ing, though  it  hath  been  sometimes  held  that  the  one  includes 
the  other."  ^  Chief  Justice  Willes,  in  JE3Uis  v.  Smith,^  strongly 
disclaimed  deciding  to  the  contrary,  and  the  same  view  appears 
to  be  favored  by  several  recent  cases  m  Massachusetts  in  which 
questions  have  been  made  as  to  the  effect  of  a  defective  signa- 
ture upon  the  validity  of  a  deed."  But  the  opinion  stated  in 
the  Commentaries  is  opposed  by  another  eminent  writer,  who 
says  it  was  conceived  through  not  attending  to  the  words  of 
the  statute.*  The  words  in  question,  namely,  "  by  livery  of 
seisin  only,  or  by  parol,"  defining  those  transfers  which  were 
thenceforth  to  be  by  writing  signed,  were  examined  in  Cooch  v. 
Goodman,  in  the  Queen's  Bench  in  1842.  It  was  not  neces- 
sary in  that  case  to  decide  the  qnestion  we  are  now  consider- 
ing, but  it  is  manifest,  that  the  remarks  of  Mr.  J.  Fatteson 
strongly  support  the  position  that  the  statute  did  not  mean  to 
require  a  signature  to  a  conveyance  of  lands  which  was  sealed.^ 

2S27 ;  Doe  d.  Courtail  v.  Thonuw,  9  B&rn.  &  Crea.  388 ;  Hollidaj  d.  Mar- 
sUll,  7  Johns.  (N.T.)211;  AUeuD.  Jaquwh,  SlWend.  (N.T.)  628. 

'  2  Black.  Com.  306. 

■  Ellis  V.  Smitl),  1  Ves.  Jan.  10.  Soon  after  die  act  was  passed,  the 
quesdoa  was  raised  in  the  Common  Pleas  upon  another  branch  of  the  stat- 
ute ;  three  judges  held  the  signature  to  be  unnecessary  to  a  vill  haying  a 
seal ;  the  other  doubted.  Lemayne  n.  Stanley,  3  Lev.  1.  Tbat  sealing  a 
irill  is  a  signing  of  it  was  decided  in  Wameford  v.  WstneTord,  S  Stra.  764. 
But  see  Smith  o.  Evans,  1  Wils.  31S.  This  point  is  farther  ezsjnined,  ptist, 
§35fi. 

'  Wood  e.  Gioodridge,  6  Cush.  (Mass.)  117 ;  Gardner  e.  Gardner,  6  lb. 
483. 

•  Mr.  Preston,  in  1  Shep.  Touch.  66,  n.  24. 

*  Cooch  r.  Goodman,  2  Adol.  &  Ell.  (m.  s.)  580.  The  foUoviog  extract 
from  the  report  is  deemed  justified  by  the  donbt  which  has  been  entert«ined 
upon  this  important  point.  Counsel  speaking  of  the  first  section  of  the 
Bt«tnt«  says : 
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.A^^B,  io  the  more  recent  case  of  Aveliae  v.  Wfaisson,  vhere 
a  declaration  was  in  covenant  upon  an  indenture  of  lease,  a 
plea  that  an  indenture  vas  not  t^ned  by  the  plaintiff  or  any 
agent  authorized  in  writing,  vas  held  by  the  Court  of  Common 
Pleas  to  tw  bad ;  and  Mr.  Justice  Maule  said :  "  Can  the  other 
side  contend  that  a  deed  requires  a  signature  ?  Tliis  is  not 
like  a  lease  by  parol." '  And  more  recently  still,  in  the  Court 
of  Exchequer,  it  has  been  stated  to  be  settled  that  under  the 
first  section  of  the  sta'tute  sealing  alone  is  sufficient.^  These 
latter  decisions  appear  to  leave  no  room  for  question  upon  the 
point  as  matter  of  authority,  and  upon  close  inspection  end 
analysis  of  the  language  used  in  the  statute,  it  does  not  seem 
easily  reconcilable  with  any  other  interpretation.'  In  this 
country  also,  that  interpretation  has  received  the  approbation 
of  the  Supreme  Court  of  Indiana,  and  it  is  considered  by  a  re- 

"  The  MCtiou  mnrt  be  read  m  requiring  ereiy  luch  leaae  to  be  in  writiog 
and  Bigned,  otbenriBe  U  bave  tbe  effect  onl;  of  a  leue  a,  will.  Can  any 
msULDce  be  found  in  which,  since  that-  atatute,  a  leue  under  seal  haa  been 
beld  valid  without  signature  P  " 

■  [Pattbson,  J.  "You  read  the  statute  so  as  to  throw  out  the  words 
'  or  by  parol' "] 

"  Some  words  must  be  rejected.  The  meaning  is  that  there  shall  be  no 
leases  by  livery  of  seisin  only,  or  by  parol  only ;  '  parol '  may  be  construed 
tti  distingoiihed  either  from  a  deed  or  from  a  writing." 

[Pattebon,  J.  "  'Liveiyand  seisin  only,' mean  without  deed;  you  give 
no  sense  whatever  to  the  iulermediate  words."] 

"  The  intention  was  that  all  denuses  should  be  evidenced  by  the  signature 
of  the  party  or  hii  agent." 

[Pattbson,  J.  "The  reference  to  the  agent  supports  the  agreement  on 
(be  other  side;  had  the  intention  been  to  include  deeds,  it  would  have  re- 
quired the  agent  to  be  authorized  by  deed,  and  not  merely  in  writing."] 

Lord  Denmak,  C.  J.,  in  delivering  tbe  judgment  of  the  court,  says :  "It 
is  curious  that  the  question  should  now  Ibr  the  first  time  have  arisen  in  a 
court  of  law,  and  perhaps  aa  curious  that  it  ia  not  now  necessaiy  to  deter- 

■  Aveline  e.  Whisaon,  4  Mann.  &  6r.  801. 

*  Cherry  t>.  Hemming,  4  Wels.,  HurL  &  Gord,  631. 

'  See  the  reasoning  of  Mr.  J.  Patteson,  in  Cooch  t>.  Goodman,  quoted 
mpra.  The  English  law  is  also  stated  to  be  in  conformity  with  the  position 
presented  in  the  text,  in  Gresley,  £q.  Evid.  p.  121 ;  and  Preston,  Abs.  TiL 
299. 
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spected  Ajnericeii  Triter,  in  a  recent  treatise,  to  be  the  better 
doctrine.^ 

§  10.  Supposing,  bovever,  tbat  tbe  statute  does  require  a 
signature  to  a  conrejance  of  an  interest  in  land,  an  important 
question  arises,  what  is  to  be  deemed  a  signature  under  its 
proTisions ;  whether  it  contemplates  such  a  signature  as  vould 
bare  been  good  at  common  law,  as,  for  instance,  bj  having  the 
grantor's  name  affixed  to  the  instrument  in  bis  presence  and  by 
his  direction.  Tliis  point  came  before  the  Court  of  Appeals  of 
South  Carolina  quite  recently,  and  was  ver;  ably  discussed. 
Tbe  case  was  of  a  marriage  settlement  embracing  real  property, 
and  one  question  was,  whether  the  intended  wife  had  validly 
executed  the  instrument,  she  not  having  signed  it  herself,  but 
requested  a  witness  to  sign  her  name  for  her,  which  was  ac- 
cordingly done  in  her  presence.  The  court,  which  consisted  of 
four  chancellors,  being  equally  divided  on  tbe  question,  it  was 
not  determined,  and  the  decision  passed  upon  another  ground ; 
but  the  opinion  of  Chancellor  Johnston,  in  delivering  judg- 
ment, presents  very  strongly  the  argument  against  the  validity 
of  such  an  execution.  He  said :  "  The  statute  requires  the 
party  to  sign  himself,  or  if  he  signs  by  an  agent,  the  agent 
must  be  authotized  in  writing.  When  another  person  sub- 
scribes for  him,  that  person  is  his  agent,  whether  the  act  be 
done  in  his  presence  or  out  of  it.  The  only  difference  between 
au  agency  exercised  in  the  presence  and  one  executed  in  the 
absence  of  the  principal  is  in  the  evidence  of  the  agent's  au- 
thority. The  presence  and  superintendence  of  tbe  principal 
are  proof  of  bis  assent;  other  proof  may  be  necessary  when 
he  is  absent.  But  in  either  case  it  is  the  principal  who  acts 
and  not  the  agent.  If  the  agency  be  made  out  by  proof  of 
authority,  then  the  law  comes  in  and  declares  that  the  act  done 
by  liim  shall  be  attributed  to  and  shall  hind  the  principal.    The 

'  Parks  B.  Hulerigg,  7  Blackf.  (Ind.)  636 ;  I  Parsona  on  Contracts,  96, 
note,  in  which  some  valuable  suggestions,  may  be  found  as  to  the  formali- 
ties  required  for  coovejaoces  b;  the  statute.  By  the  Revised  Statutes  of 
Indiana,  1S43,  p.  416,  conveyances  of  lands  or  of  any  estate  or  interest 
therein  are  expressly  required  to  be  subscribed  and  sealed.    See  Appendix. 
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common  law  vhich  admitted  parol  proof  of  authoritj  would 
no  doabt  have  declared  that  an  act  dooe  la  the  presence  of  the 
tatter  b7  hie  procurement  was  blading  on  him,  and  in  this  letue 
that  it  was  his  own  act.  But  the  statute  in  thU  section  has 
emphatically  declared  that  if  an  agent  sign,  his  authority  shall 
not  be  made  out  by  parol,  but  must  in  all  cases  be  proved  by 
writing.  The  act,  if  otherwise  evidenced,  shall  not  be  the  act 
of  the  principal,  nor  bind  him.  This  enactment,  it  is  therefore 
contended,  has  materially  altered  the  common  law  in  this,  tliat 
a  subscription  by  agency,  wherever  executed,  if  the  authority 
to  make  it  depend  upon  parol,  is  not  the  subscription  of  the 
party  nor  conclusiTe  on  him."  The  learned  Chancellor  sup- 
ports this  view  by  comparing  the  provisions  of  the  statute  in 
regard  to  the  execution  of  conveyances  with  those  in  regard  to 
the  execution  of  wills ;  the  latter  expressly  permitting  the  alter- 
native of  signature  by  the  testator,  or  "by  some  other  person 
in  his  presence  and  by  his  express  direction  ; "  and  ai^es  that 
the  omission  of  this  alternative  in  the  former  case  shows  the 
intention  of  titQ  l^;is]atare  that  the  alternative  act  should  not,- 
in  cases  of  conveyances,  be  permitted.  In  cases  of  wills,  the 
probable  physical  incapacity  of  the  testator  at  the  time,  affords 
a  reason  for  allowing  him  to  sign  by  the  hand  of  another ;  and 
in  maintaining  that  no  exception  can  be  engrafted  upon  the 
statute  on  consideration  of  expediency,  where  the  statute  itself 
is  clear  against  such  exception,  the  Chancellor  seems  to  admit 
that,  by  bis  construction,  all  persons  laboring  under  such  phys- 
ical incapacity  to  sign  a  conveyance  or  letter  of  attorney  to 
convey  are  disqualified  from  making  a  transfer  of  land.^ 

§  11.  In  the  case  of  (Gardner  v.  Gardner,  very  recently  de- 
cided in  Massachusetts,  the  Supreme  Couri;  refused  so  to  con- 
strue the  statute.  The  grantor  assented  by  a  nod  to  her 
daughter's  signing  for  her,  whereupon  the  daughter  signed 
thus :  "  Polly  Gwinn  by  Mary  G.  Gardner,"  and  the  court  held 
that  it  was  not  to  be  considered  as  an  executiim  by  an  attorney, 
which  would  have  required  a  power  written  and  sealed,  but  as 
>  Wallace  p.  McCollongh,  1  mth,  £q.  (S.  C.)  ^6. 
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an  execution  hj  the  grantor  herself.  Chief  JoBtice  Shaw,  de- 
livering the  opinion  of  the  court,  said :  "  The  name  being  writ- 
ten bj  another  hand  in  the  presence  of  the  grantor,  and  at  her 
request,  is  her  act.  The  disposing  capacity,  the  act  of  mind, 
which  are  the  essential  and  efficient  ingredients  of  the  deed, 
are  hers,  and  she  merely  uses  the  hand  of  anotiier,  through 
incapacity  or  weakness,  instead  of  her  own,  to  do  the  physical 
act  of  making  a  written  sign.  To  hold  otherwise  would  he  to 
decide  that  a  person  having  a  full  mind  and  clear  capacity,  but 
through  physical  inabUity  incapable  of  making  a  mark,  could 
never  make  a  conveyance  or  execute  a  deed ;  for  the  same  in- 
capacity to  sign  and  seal  the  principal  deed  would  prevent  him 
from  executing  a  letter  of  attorney  imder  seal."'  The  report, 
however,  does  not  show  any  physical  inability  on  the  part  of 
the  grantor  to  sign  for  herself,  but  a  plain  case  of  execution 
of  a  deed  of  land  by  the  hand  of  another,  similar  to  that  which 
the  court  in  South  Carolina  found  itself  unable  to  SDBtain. 
The  reasoning  in  Gardner  v.  Gardner  is  certainly  very  satisfac- 
tory as  to  cases  where  there  exists  such  physical  inability ;  but 
the  report  shows  no  reasoning  upon  the  question  which  appears 
to  have  been  actually  presented  on  the  facts.  None  of  the  au- 
thorities  quoted  are  decisions  upon  the  statute.  Ball  v.  Dunster- 
ville  ^  was  upon  a  bill  of  sale,  a  partnership  transaction,  and  one 
partner  signed  for  botti.  Remark  in  Greenleaf  on  Evidence,'  that 
"  if  the  signature  of  an  obligor  be  made  by  a  stranger,  in  his 
presence,  and  at  his  request,  it  Is  a  sufficient  signing,"  is  based 
upon  the  decision  in  Rex  v.  Longnor.'  That  was  a  case  upon 
an  indenture  of  apprenticeship,  where  the  names  of  the  appren- 
tice and  his  father  were  signed  by  another  person,  in  their  pres- 
ence, and  at  their  request.  The  instrument  was  not  read  over 
to  the  father,  but  the  court  held  upon  the  authority  of  Thorough- 
good's  case,^  that  it  was  not  for  that  reason  invalid.    The  son 

'  Gardner  p.  Gardner,  6  Cush.  483, 
■  Ball  V.  Duiuterville,  1  Tenn  B.  313. 

*  Vol.  n.  §  295. 

*  Rex  D.  The  iDhabitanta  of  Longnor,  1  Nev.  &  Man.  576. 

*  Thoronghgood's  cue,  2  Go.  Bep.  6. 


>vGoo»^lc 


CH.  I.]     FOBUAUTIES  FOR  CONYEYINO  ESTATES  IN  LAND.  15 

subseqaently  had  it  read  to  him  aad  approved  it,  and  carried 
it  to  his  master  and  entered  as  apprentice  under  it  It  was 
decided  tiiat  the  inatrumeat  was  validlj  executed  bj  both,  but 
the  question  whether  the  signature  bjr  the  hand  of  a  third  per- 
son was  sufficient  was  not  raised.  The  decision  went  eutirelj 
upon  Thoroughgood's  case,  in  which  the  deed  was  actnallj 
sealed  and  delivered  by  the  grantor,  and  which  was  before  the 
Statute  of  Frauds  was  enacted.' 

§  12.  In  Irvin  v.  Thompson,  the  Supreme  Gourt  of  Kentucky 
adopted  the  same  course  of  reasoning  as  that  in  Gardner  t>. 
Gardner.  A  letter  authorizing  the  sale  of  lauds  was  subscribed 
with  the  name  of  the  par^,  by  another  person,  at  her  request, 
and  in  her  presence,  and  a  oonb'act  for  the  sale  of  the  land, 
made  by  the  attorney  under  that  letter,  was  now  sought  to  be 
enforced.  The  court  held  that  the  power  was  sufficient  thoi^h 
not  actually  signed  by  tlie  principal,  because,  "  to  construe  the 
statute  to  require  an  authority  to  make  a  contract  for  the  sale 
of  land  to  be  in  writing  and  signed  by  the  party  giving  such 
authority,  would  in  effect  prevent  any  person  who  is  unable  to 
write  from  making  a  binding  contract.  Such  an  effect  cannot 
be  presumed  to  have  been  within  the  intent  of  the  legislature 
to  produce  by  the  statute."  '  Upon  the  point  actually  before 
the  court  in  tiiis  case,  however,  no  question  could  arise,  as 
amtraSU  for  the  sale  of  lands  are  provided  for  by  the  fourth 
section  of  the  statate,  which  does  not  require  that  the  authority 
to  make  them  should  be  in  writing.  It  seems,  therefore,  that 
there  is  no  decision  directly  supporting  Gardner  v.  Gardner,  if 
the  point  there  decided  be  that  a  deed  of  land  is  well  signed  if 
the  signature  of  the  grantor  be  affixed  thereto  by  a  third  party, 
in  his  presence,  and  at  his  request,  notwithstanding  the  Statute 
of  Frauds.  But  as  the  Revised  Statutes  of  Massachusetts^  do 
not  in  terms  require  that  the  attorney  for  signing  shall  be  ap- 

'  A  Duterial  altentioii  in  a  deed  in  Uie  ftbsence  of  the  grantor,  though 
bj  his  parol  antiioritT',  and  though  the  peraan  bo  acting  is  a  co-grantor,  in- 
Talidatet  the  deed.    BasTord  v.  Fearaon,  9  Allen  (Maas.),  387. 

.'  Lrin  r.  Thompson,  4  Bibb,  295.  '  Mau.  R.  S.  cap.  69,  %  29. 
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pointed  by  writiDg,  and  as  the  commOD  law  does  not  reqaire  a 
m-itten  authority  to  make  a  transfer  by  parol  (whether  verbal 
or  written),  the  derasion  in  question  does  not  necessarily  go  to 
that  extent,  and  under  such  limitations  is  entirely  teoable.  In 
those  States  where  the  provision  of  the  statute  requiring  the 
attorney  to  be  appointed  by  writing  is  re-enacted,  the  question 
will  undoubtedly  present  considerable  difficulty.  But  to  the 
suggestion  tiiat  a  strict  adherence  to  the  statute  will  prevent  a 
person  laboring  under  physical  inc^)acity  from  making  a  con- 
veyance, it  may  be  uiswered  that  a  case  can  hardly  be  supposed 
where  the  party  would  not  be  able  to  make  his  mark,  a  mode 
of  execution  which  is  well  known  to  be  sufficient.  That  the 
opinion  of  Chancellor  £ent,  on  the  other  hand,  is  opposed  to 
any  relaxation  of  the  statute  in  this  respect,  is  evident  &om 
his  language  in  the  case  of  Jackson  v.  Titus,  where  he  says : 
"  The  affixing  of  the  hand  and  seal  to  a  piece  of  blank  paper 
never  can  be  considered  an  assignment  by  deed  or  note  in 
writing,  within  the  requisitions  of  the  Statute  of  Frauds.  And 
to  allow  the  subsequent  filling  up  of  the  deed  b^  a  third  perton 
to  have  relation  back  to  the  time  of  the  sealing  and  delivery  of 
the  blank  paper  in  consequence  of  some  parol  agreement  of  the 
parties,  is  to  open  a  door  to  fraud  and  peijury,  and  to  defeat 
the  wise  and  salutary  provisions  of  the  statute."' 

§  13.  When  the  deed  is  executed  by  an  attorney  for  that 
purpose,  he  should  sign  the  name  of  the  grantor.^  But  if  that 
be  done,  it  matters  not  in  what  form  of  words  such  execution 
is  denoted  by  the  signature  of  the  names,  or  whether  the  at- 
torney place  his  name  first  or  last."  In  Wilka  v.  Back*  it  was 
said  by  Lawrence,  J.,  that  if  an  attorney  should  seal  and  deliver 
a  deed  in  the  name  of  the  principal,  that  would  be  enough 

'  Jackson  d.  Lloyd  r.  Titus,  2  Johns.  (N.  T.)  430. 

■  Coombe'a  ca«e,  9  lUp.  77  b ;  Bac.  Abr.  Leases,  I.  g  10 ;  Freatoii,  Abs. 
Tit.  293;  Elwell  e.  Shaw,  16  Mass.  42.  Li  Maine,  it  is  sufficient  if  the 
deed  be  executed  in  the  name  of  Qib  agent  for  tlie  principal.  Compare 
Curtis  t>.  Blair,  4  Gush.  (Miss.)  309. 

■  Bac.  Abr.  uf  tupra;  WiJks  r.  Back,  2  East,  142,  145. 
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without  stating  that  he  had  so  done ;  and  it  does  not  appear  to 
have  been  ever  decided  that  the  signing  of  the  grantor's  name 
by  the  attorney,  without  adding  words  to  show  that  it  was  done 
by  attorney,  was  not  a  safiScient  signing.  The  question  was 
presented  recently  in  Massachusetts,  where  the  conveyancer 
wrote  at  the  bottom  of  the  deed  the  words  "  Benjamin  Good- 
ridge,  by  his  attorney,"  and  the  attorney,  instead  of  writing 
his  own  name,  wrote  the  name  of  the  grantor,  "  Benjamin 
Ooodtidge."  The  court  decided  the  case  npon  another  ground, 
hut  in  the  opinion  by  Fletcher,  J.,  it  is  said  that  they  were  in- 
clined to  think  it  was  not  a  valid  execution.  It  is  strongly 
ui^ed  that  it  is  nowhere  stated  or  auggeated  in  any  work  of 
authority  that  such  a  mode  of  execution  is  proper  and  legal,  and 
the  inconvenience  of  permitting  it  is  forcibly  explained.  The 
doctrine  of  Lawrence,  J.,  above  quoted,  is  noticed,  but  not 
much  regarded.'  If,  however,  a  conveyance  under  seal  iB  good 
without  any  signatmre,  as  has  been  shown  to  be  the  doctrine  of 
the  more  recent  English  authorities,  and  wherever  that  doctrine 
is  received  as  law,  it  would  seem  unreasonable  to  hold  that  a 
defective  signature  invalidated  the  deed ;  and  such  appears  to 
be  the  opinion  expressed  by  an  eminent  English  writer.' 

§  14.  As  to  the  agent  who  may  sign  for  the  grantor  under 
the  ^t  three  sections,  he  is  simply  required  to  be  "  theremito 


'  Wood  p.  Goodiidge,  6  Cush.  (Mtua.)  117.  The  learned  judge  thtu 
itktea  tiie  Brgument  fram  mconTeoieiice :  "If  the  ftgent  might  execute 
inotnimeiita  ia  Ihu  mode,  the  principal,  if  he  foand  hii  name  signed  to  an 
initnuDent,  would  have  no  meana  of  knowing  bj  whom  it  bad  been  signed, 
or  whether  he  was  boand  or  not  bound  b;  such  signstnre ;  and  other  per- 
sons might  be  greatlj  deceived  and  defrauded,  bj  rel^g  upon  such  signa- 
ture as  the  personal  act  and  tignature  of  the  principal,  when  the  event 
might  prove  that  it  was  put  there  b^  an  agent,  who  had  nuBtaken  his 
authoritj,  and  consequently  that  the  principal  was  not  bound.  When  it 
•bonld  be  discovered  that  the  name  of  the  prindpal  was  not  written  hy  him, 
aa  it  purports  to  be,  it  might  be  wholly  impossible  to  prove  the  executioD 
bf  attorney,  as  there  would  be  nothing  on  the  note  to  indicate  sncb  an  eie- 

■  4  Greeul.  Cruise,  Dig.  48;  Co.  Litt,  48,  c,  52  b.  See  Plummei  v. 
BoateU,  2Bibb(K;.),174. 
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lavfiiUy  autborized  in  writing." '  No  personal  quallficationB 
therefore  appear  to  be  demanded  for  the  agent  other  than  thoee 
which  are  demanded  at  conunon  law  in  otlier  caaes  of  agency. 
Whether  it  is  necessary  that  the  authority  be  signed  if  it  be 
sealed,  is  a  question  quite  identical  with  that  which  has  hwa 
heretofore  considered  upon  the  subject  of  execution  by  the 
principal  instead  of  an  attorney.  If,  as  was  there  suggested,  it 
is  a  sufficient  execution  by  the  principal  to  seal  the  instnunent 
without  signing,  it  wiU  of  course  he  a  sufficient  execution  of 
the  authority  to  the  agent.  The  general  rule  however  applica- 
ble to  this  subject  is  clear,  that  whateTer  be  Uie  act  required  to 
be  done,  the  power  to  do  it  must  be  conferred  by  an  instrument 
of  as  solemn  a  nature  as  the  act  itself  to  be  performed.^  If  a 
deed  is  to  be  executed,  the  power  to  do  it  must  be  sealed ;  this 
is  a  principle  of  common  law.  But  at  common  law  it  was  not 
necessary  to  appoint  in  writing  an  attorney  to  make  a  transfer 
of  an  interoBt  in  land  not  under  seal  though  in  writing.^  This 
difference  results  from  the  distinction,  heretofore  alluded  to, 
between  conveyances  by  parol  and  conreyances  by  deed.  The 
conunon  law  put  all  parol  transfers  of  land,  whether  written 
or  oral,  upon  the  same  footing,  and  one  inferior  to  transfers 
by  deed ;  not  requiring  any  but  a  verbal  authority  to  make 
them.  It  was  to  this  point  that  the  clause  we  are  now  consid- 
ering was  directed.  As  the  statute  declared  that  all  couvey- 
ancea  which  might  have  been  made  by  parol  should  thenceforth 
be  made  in  writing  only,  so  it  declared  that  to  make  such  writing 
the  attorney  must  thenceforth  be  authorized  by  writing.* 

'  In  Teonesvee,  the  attomej  need  not  be  authorized  in  mitiiig.  John- 
ion  V.  Somen,  1  Humph.  268.  Nor,  it  seems,  in  Mutacbusetts ;  see  <mte, 
I  12. 

■  1  Storx  on  Agency,  §  60 ;  S  Kent,  Com.  614. 

'  1  Story  on  Agency,  §  60. 

*  In  a  cue  in  North  Carolina  (Shambnrger  e.  Eennedj,  1  Der.  1),  it 
was  laid  that  au  authority  bj  parol  would  not  be  inffident,  becauae  tidet 
to  land  mast  be  emdateed  bj  written  convejtncea.  This  is  manifestly  an 
incorrect  view,  for  under  the  4th  section  of  the  statute,  certiun  contracts 
are  required  to  be  Muienc«d  by  writing,  but  the  agent  to  make  them  may  be 
appointed  Terbally.    The  written  letter  of  attorney,  expressly  reqaii«d  by 
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§  15.  The  rale  requiring  a  written  power  to  tlie  attorney 
&om  whom  &  conveyance  of  an  estate  in  land  is  to  proceed  U 
equally  applicable,  although  the  power  ia  to  be  exercised  through 
judicial  fonns.  Thus  it  waa  held  in  Pennsylvania  that  a  verbal 
BnbmiBSion  to  arbitrators  of  a  question  of  partition  did  not  give 
them  aathori^  to  make  that  partidon.^ 

§  16.  A  doctrine  recently  applied  in  MaBsachn^etts  to  cases 
of  transfers  of  land  within  the  Statute  of  Frauds,  that  if  the 
grantor  request  another  to  affix  hia  name  to  the  deed,  and  it  is 
so  done  in  the  grantor's  presence,  this  is  an  original  execution 
by  the  grantor  and  not  a  verbal  appointment  (^  an  attorney,  has 
been  heretofore  considered  under  the  question,  what  constitutes 
a  valid  execution  by  the  principal.^ 

§  IT.  A  subsequent  ratification  in  due  form  of  an  attorney's 
act  always  cures  uij  defect  in  his  ori^pnal  appointment ;  and 
f<H-  such  purpose,  in  oases  affected  by  this  branch  of  the  Statute 
of  Frauds,  the  ratification  most  of  coarse  be  by  writing.'  In 
South  OaroUna,  where  a  sale  and  conveyance  of  land  was  made 
by  a  sheriff  under  a  defective  order  of  court  for  foreclosure  of 
a  mortg^e,  it  was  b^d  that  it  operated  as  an  assignment  of  the 
mortgagee's  legal  title,  tiiat  the  sheriff  was  the  agent  of  the 
mortgagee,  and  that  the  answer  of  the  mortgagee,  admitting 
the  facts  was  a  sufficient  compliance  with  the  Statute  of  Frauds.* 

the  1st  lectioD,  appeua  to  be  a  nukrk  of  tlut  superior  caudon  ilwajs  exer- 
owd  bj  legiBl&turea  in  regard  to  whatever  concenu  the  title  to  Uad. 
'  Gntz  tt.  Gnu,  4  Eawie  (Feun.),  411. 

*  Gardner  r.  Gardner,  6  Cuah.  (Maaa.)  cited  ante,  §  11. 

■  McDowell  0.  Simpson,  3  Watte  (Fenn.),  129 ;  Paniah  v.  Eoona,  1 
Pan.  £q.  Cas.  (Penn.)  79.  Hie  doinga  of  an  agent  whoae  appointment  la 
not  valid  for  want  of  writing,  cannot  eatop  hia  principal  unleaa  actuallj 
adopted  hj  him.    Holland  t>.  Hojt,  14  Mich.  S38. 

*  Stone;  i>.  Shultz,  1  Hill.  Eq.  (S.  C.)  499. 
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LEASES  COVBBED  BY  THE  8TATDTB. 

§  18.  The  first  sectaon  of  the  English  Sutnte  of  Frauds  is 
sufficiently  compreheDBive  in  its  laugnage  to  embrace  the  crea- 
tion of  er^ry  possible  estate  iu  land,  from  the  greatest  to  the 
least.  But,  as  has  been  sn^^ted  heretofore,  its  object  tbs 
not  to  dispense  with,  but  to  superadd,  solemnities  in  their  crea- 
tion ;  and  hence,  as  all  freehold  and  all  incorporeal  estates  were 
at  common  law  required  to  be  by  deed,  and  so  already  provided 
for,  the  first  section  may  be  regarded  as  contemplating  only 
those  estates  in  land  which  might,  up  to  the  period  of  the 
statute,  hare  been  created  verbally ;  namely,  corporeal  estates 
less  than  a  freehold,  and  the  creation  of  which  is  commonly 
said  to  be  by  lease.  Whether  it  may  not  be  necessary  to 
restrict  it  still  fiairther,  was  a  question  in  the  case  of  Orosby  v. 
Wadsworth,  where  a  verbal  agreement  was  made  for  the  pur^ 
chase  of  a  standing  crop  of  mowing  grass,  with  liberty  for  an 
indefinite  time  to  the  purchaser  to  enter  and  take  the  grass. 
Lord  Ellenborough  said  that,  construing  the  first  and  second 
sections  together,  the  former  should  be  held  to  embrace  only 
tliose  leases  which  were  for  a  longer  term  than  three  years, 
but  still  under  a  rent  reserved  upon  the  thing  demised,  and 
that  the  agreement  in  the  case  before  him,  not  containing  either 
of  these  features,  was  not  vacated  at  a  leaae.^  The  decision 
was  upon  another  ground,  however,  and  it  must  be  doubted 
whether  the  fiuggestioa  was  well  considered.  Sir  A.  McDon- 
ald, G.  B.,  only  three  years  afterwards,  seems  to  have  enter- 

>  Croabf  r.  Wadawortfa,  6  Eart,  110. 
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tained  do  such  view  of  the  matu&l  relation  of  the  first  three 
sectioas,  for,  irhen  it  vas  argued  that  hj  the  leaaw  meutioned 
io  the  third  sectioD,  oa  requiring  to  be  aitigned  bj  writing, 
most  be  intended  such  leases  as  were  required  by  the  first  and 
second  to  be  created  by  irnting,  namely,  those  convejriDg  a 
lai^r  interest  than  three  years,  he  rejected  that  construction, 
and  held  that  the  lease  in  question,  though  created  verbally, 
could  be  assigned  only  by  writing.'  Sir  Edward  Sugden  shows 
very  clearly  that  to  confine  the  first  section  to  leases  upon  a 
rent  would  lead  to  conclusions  quite  inadmissible ;  *  and  it  may 
be  added  that  if  we  take  into  consideration  the  whole  language 
of  the  second  section,  as  consistency  requires  that  we  should 
do,  we  must  confine  the  statute  to  leases  upon  auch  a  rent  as  is 
equal  "to  two-thirds  of  the  full  improved  value  of  the  thing 
demised;"  a  construotion  which  would  render  the  statute 
almost  wholly  inoperatiTe,  as  it  regards  leases.  In  a  subse- 
quent part  of  this  chapter  we  shall  have  occasion  to  examine 
what  practical  effect  this  second  section  of  the  English  statute, 
'  and  kmdred  enactments  in  our  own  ooontry,  have  had  upon 
the  law  of  leases. 

§  16.  Confining  ourselves  therefore  to  the  first  section  of 
the  English  statute,  the  first  inquiry  which  presents  itself  is, — 
What  is  a  lease  of  laud  within  the  meaning  of  its  provisions  ? 
It  is  obvious  that  for  the  most  part,  and  in  the  common  oases 
of  letting  land,  it  is  one  upon  which  no  great  difficulty  can 
arise.  But  the  Statute  of  Frauds  descends  in  this  respect  to 
very  minute,  and,  so  to  speak,  indistinct  interests  in  lands,  and 
in  r^;ard  to  these,  questions  of  much  nicety  may  occur. 

§  20.  The  relation  of  landlord  and  tenant  must,  of  course,  * 
in  all  cases,  be  distinctly  found  to  exist,  whether  the  interest 
acquired  in  the  premises  be  great  or  small.  Merely  giving 
permission  to  a  tenant,  who  has  been  duly  notified  to  quit,  to  re- 
main on  the  premises  till  they  are  sold,  does  not  amount  to  a 
new  lease  to  him,  so  as  to  entitle  him  to  any  term  of  notice 

'  Dotting  t>.  Martin,  1  Cunp.  317. 

*  Treatite  on  Yendtm  and  Fonikuera,  95. 
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afterwards-^  Nor  does  an  agreement  to  pay  an  increased  rent, 
in  consideration  of  repairs,  amount  to  a  lease,  but  it  may  be 
proved  verbally.'  Nor  does  tlie  letting  of  land  apon  shares 
for  a  single  crop  only,  constitute  a  lease,  the  possessioa  re- 
maining in  the  owner ;  but  if  the  lessee  is  by  the  contract  to 
possess  the  land,  with  tlie  usual  privileges  of  exclusive  enjoy- 
ment, it  is  t^e  creation  of  a  tenancy  for  a  year,  although  the 
land  be  taken  to  be  oultivatfid  on  shares.'  An  agreement  for 
board  and  lodging  is  not  a  lease,  and  does  not  require  a  writ- 
ing, although  the  party  hiring  designate  the  particular  rooms 
he  wishes  to  occupy.* 

§  21.  By  far  the  most  important  questions,  however,  as  to 
the  essential  features  of  a  leaae,  within  the  statute,  have  arisen 
upon  transactions  having  the  form  of  a  mere  verbal  license; 
and  it  will  be  eminently  useful  to  give  a  somewhat  extended 
examination  to  the  oases  involving  them.  We  shall  probably 
be  able  to  deduce  from  the  English  decisions  a  tolerably  con- 
sistent doctrine  in  regard  to  these  questions ;  but,  in  some  of 
our  own  States,  it  must  be  confessed  there  has  been  a  freedom 
exercised  in  the  construction  of  the  statute,  on  this  point, 
which  seems  to  have  gone  far  to  unsettle  established  principles 
of  the  common  law  itself,  as  well  as  to  confound  the  interpreta- 
tion and  defeat  the  pohcy  of  the  Statutfl  of  Frauds. 

§  22.  It  may  not  be  superfluous  to  call  to  mind  some  of  the 

■  WhiteMie  cL  Boult  v.  SymoDcU,  10  Eut,  13. 

*  Hol^  v.  Bo«buck,  7  Tftont.  157 ;  DoDellan  n.  Read,  8  Bun.  &  Adol. 
899. 

'  Bradiah  v.  Schenck,  S  Johiw,  (N.Y.)  151;  Bubop  v.  Dotf,  iTerm. 
37.  See  Hare  c.  CeUj,  1  Cro.  Elia.  143 ;  Jackaon  d.  CoMen  v.  Brownell, 
1  Johns.  (N.T.)  367.  lu  Pennq'lvaiua,  where  the  atatute  sa  it  relates  to 
cootractfl  haa  not  been  adopted,  verbal  contracta  for  the  aale  of  intereata 
in  land,  appear  to  have  been,  in  aome  meaiore,  brought  within  the  range  of 
tbe  firat  section,  ao  a*  to  forbid  a  decree  for  their  apecific  execution,  though 
actiona  for  damagea  for  the  breach  of  Ihem  may  be  maintained ;  the  decree 
ID  the  former  caae  having  the  effect  to  bwufer  land  on  verbal  evidence 
of  title,  but  the  jndgment  in  the  latter  case  reatiog  onljr  in  pecuniary 


*  Wilson  r.  Martin,  1  Denio  (N.  T.),  602 ;  Wright  t>.  SUveH,  2  L.  T. 
N.  S.  175. 
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leading  characteristics  of  licenses  properly  so  understood.  A. 
mere  license,  vhether  written  or  verbal,  conveys  no  interest  in 
the  land.  It  simply  confers  an  authority  to  do  a  certain  act 
or  series  of  acts  upon  the  land  of  another,  and  so  long  as  it 
Temaios  unrevoked  it  is  a  jnstificatjon  for  all  acts  done  in  pur- 
suance of  it,  and  for  vhicli  the  party  committing  them  would 
otherwise  be  liable  in  trespass  or  case.  Moreover,  when  the 
license  is  to  enter  and  remove  certain  proper^  from  the  land, 
the  licensee  acquires  a  good  title  to  the  property  so  removed 
while  the  license  continues  in  force,  and  may,  upon  the  ground 
of  the  license,  defend  an  action  of  trover  by  the  previous 
owner.  Such  licenses,  however,  are  in  their  nature  mere  pet^ 
sonal  privileges,  not  assignable  by  the  licensee,  not  enuring  to 
his  representatives,  and  not  binding  upon  the  assignees  or  heirs 
of  &e  estate  in  respect  of  which  they  are  granted.  So  long  as 
they  remain  unexecuted,  they  are  revocable  by  the  grantor ;  and 
they  are  ipto  facto  revoked  upon  the  conveyance  of  Ids  estate, 
and  expire  with  the  performance  of  the  act  or  acts  which  they 
authorize  to  be  done.  These  doctrines  in  regard  to  licenses  as 
understood  at  common  law,  and  in  respect  to  which  the  Statute 
of  Frauds  has  certainly  made  no  change,  are  to  be  found  in 
every  texfr^3ook,  and  are  so  familiar  and  so  firmly  fixed,  that  they 
have  never  in  terms  been  questioned,  even  where  thwr  spirit 
has  been  most  plainly  invaded.  But  in  the  application  of  the 
saving  principles  that  licenses,  after  execution,  cannot  be  re- 
voked, and  that  they  justify  acts  done  in  pursuance  of  them, 
many  practical  difficulties  have  arisen.  So  long  as  the  act  or 
acts  done  are  of  a  transitory  nature,  the  foregoing  rules  may 
be  applied  without  embarrassment,  the  very  doing  of  the  acts 
working  a  determination  of  the  license.  But  if  the  act  done 
be,  of  a  permanent  nature,  amounting  to  a  continned  occupation 
and  enjoyment  of  another's  land,  we  have  at  once  to  reconcile 
the  principle  that  acts  done  in  execution  of  a  license  are  justi- 
fied by  it,  and  cannot  be  converted  into  wrongs  by  a  revocation 
of  the  license  afterwards,  with  the  principle  of  common  law 
that  an  easement  in  land  or  continuing  privilege  to  make  use 
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of  land,  in  derogation  of  the  proprietor's  original  rights,  cannot 
be  enjoyed  without  a  grant  by  deed  or  a  preflcription  wliich  pre- 
sumes a  deed,  and  with  the  provision  of  the  Statute  of  Frauds 
that  no  estate  or  interest  in  land  shall  pass  without  writing. 

§  28.  The  confusion  which  has  to  a  certain  extent  prevailed, 
between  licenses  and  leases,  appears  to  have  had  its  origin  in 
the  case  of  Wood  tr.  Lake,  decided  a  few  years  after  the  Statute 
of  Frauds  was  passed.  A  verbal  license  was  ^ven  to  stack 
coals  on  part  of  another's  close  for  seven  years,  and  that  during 
that  time,  the  licensee  should  have  the  sole  use  of  that  part  of 
the  close.  After  the  plaintiff  had  acted  upon  the  license  for 
three  years,  the  defendant  (his  grantor)  forbade  him  to  stack 
any  more  coals  there,  and  shut  his  gates.  The  court  decided 
that  the  agreement  amounted  to  a.  license  only,  and  not  to  a 
lease,  and  was  good  for  seven  years,  and  the  plaintiff  had  judg- 
ment.'   The  only  authority  upon  which  this  decision  professes 

■  St.jer,  3.  The  following  report  of  this  caae,  from  the  manuscript  of 
Mr.  J.  Burrough,  is  given  in  Wood  e.  Leadbitter,  13  Meea.  &  Web.  838, 
and  it  geems  well  worth  while  to  tiuert  it  here. 

Case.  "  A  puvl  agreement  that  the  plaintiff  Bhould  have  liberty  of 
laying  and  stacking  of  coals  upon  defendant^  clove,  for  Kxen  years.  Aiter- 
warda  defendant  forbids  plaintiff  to  lay  any  more  coals  there,  and  shnts  op 
his  gates.  DefeDdanLsays  that  plaintiff  was  but  tenant  at  will.  Qucare,  tf 
this  was  an  interest  within  the  description  of  the  Statnte  of  Frands. 

Serjeant  Soolh.  This  is  but  a  perwiual  license  or  easement.  1  Roll. 
Abr.  859,  p.  4;  Boll.  Rep.  143,  1S2;  1  Sannd,  321.  A  contract  for  sale 
of  timber  growing  upon  the  land,  has  been  deterauned  to  be  out  of  the 
statute;  1  lA.  Baym.  182.  Vide  the  difference  of  a  license  and  a  lease; 
]  Lev.  194.  This  must  be  taken  only  as  a  license,  for  that  the  coal-loaders 
alao  are  to  have  benefit  ai  well  as  plaintiff. 

Seijeant  Poole,  for  defendant.  Question  is,  if  any  interest  in  land 
passed  by  the  agreement;  for.  If  interest  passed,  it  is  within  the  statute, 
ergo  void,  being  for  longer  term  than  three  yean.  Bro.  License,  p.  19; 
Thome  t>.  Seabrigbt,  Salk.  24;  Web  v.  Paternoster,  Poph.  Ifil.  A  license 
to  enter  upon  and  occupy  land  amounts  to  a  lease.  The  plaintiff  not  con- 
fined to  a  particular  part  of  tbe  close,  and  might  have  covered  the  whole  if 
he  pleased,  on  that  account  it  is  an  uncertain  interest.  The  distinction  of 
license  to  plaintiff  and  his  coal-loader  is  nothing;  he  could  not  stack  the 
coal  himself,  and  it  is  merely  vague.  Easement  may  be  of  more  value  than 
die  inheritance;  ex.  gr.  way-leave. 

Lee,  C.  J.    If  this  be  a  lease,  as  it  is  argued,  it  is  within  the  statute,  and 
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to  rest  is  Web  v.  Paternoster,  decided  previously  to  the  pas- 
sage of  the  statute.^  This  tras  a  case  of  license  to  the  plain- 
tiff to  keep  his  hay  in  a  certain  close  nndl  he  could  sell  it ;  and 
it  having  been  there  two  years,  it  was  held  that  a  reasonable 
time  for  selling  it  had  elapsed.  Tliis  seems  to  have  been  really 
the  sum  of  the  decision.  Indeed  there  are  indications  in  the 
report  that  the  license  was,  in  point  of  &ct,  under  seal,  and 
therefore  in  conformity  with  the  requirements  both  of  the  com- 
mon law  and  of  the  statute,  if  it  can  be  said  to  bare  any  bearing 
whatever  upon  the  latter.  Upon  the  authority  of  these  two 
cases,  that  of  Tayler  v.  Waters  was  decided  in  the  Oommon 
Fleas,  in  the  year  1815.  That  was  an  action  agunst  the 
doorkeeper  of  an  opera  house,  for  preventing  the  plaintiff  &om 
entering  during  a  performance.  The  plaintiff  had  come  into 
possession,  by  purchase,  of  a  silver  ticket  entitling  the  holder 
to  admission  to  the  house  for  twenty-one  years,  and  had  been 
allowed  by  the  proprietors,  by  virtue  of  the  ticket,  to  attend 
the  house  for  fourteen  years.  It  was  objected  that  die  right 
claimed  was  an  interest  in  land,  and,  being  for  more  than  three 
years,  could  not  pass  without  a  writing  signed  by  the  party  or 
his  agent  authorized  in  writing,  and  that  the  person  who,  as 

void  for  not  being 'in  writing.  No  uuwer  aa  yet  is  given  to  the  c&ie  in 
Fopbun,  where  the  stacking  of  hay,  which  ii  timilar,  wm  determined  to  be 
A  license.  The  word  uneeriam,  in  the  strntnte,  means  uncertainty  of  dunUion, 
not  of  quantity.  LicenM  wm  not  revocable,  and  there  is  no  case  to  show 
this  to  be  considered  u  a  lease. 

DnmieoN,  J.  This  seenu  not  to  be  an  interest,  to  called,  in  the  lan- 
guage of  the  law;  although  eaaenienta,  in  general  speaking,  maj  be  called 
interests.  Had  the  plaintiff  snch  an  interest  aa  to  have  maintained  a 
daunan  fiegii  ^  Ceitainlj  not.  If  a  man  licenses  to  enjoy  lands  for  five 
yean,  there  is  a  lease,  because  the  whole  interest  passes,  but  ^is  was  only 
a  license  for  a  particular  purpose. 

FosTXR,  J.  lliese  interests,  grounded  upon  licenses,  are  valuable,  and 
deserve  the  protection  of  the  law,  and  therefore  may,  perhaps,  have  been 
vritluD  the  intention  of  the  words  of  the  statute.  Desired  fiirther  time  for 
consideration ;  atood  over. 

N.  B.  — Afterwards,  upon  motion  for  judgment  the  last  day  of  the  term, 
and  gave  judgment  for  the  plaintiff.     Foxier,  non-disaentiente." 

■  Reported  in  Palmer,  71;  Godbolt,  282;  Popham,  161;  Rolle,  162; 
Noy,  98, 
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agent  of  the  proprietors,  had  ori^allj  granted  the  ticket  ia 
question  to  the  first  holder  was  not  so  authorized.  It  was  f»r^ 
ther  insisted  that  such  an  interest,  being  an  easement,  could 
only  pass  b;  deed.  Chief  Jastice  Gibbs  referred  to  Wood  v. 
Lake,  and  Web  v.  FatemoBter,  as  abundantly  proving  that  a 
license  to  enjoy  a  beneficial  privilege  on  l^nd  might  be  granted 
without  deed,  and,  notwithstanding  the  Statute  of  Frauds,  with- 
out writing,  and  held  that  what  the  plaintiff  claimed  was  a 
license  of  this  description  and. not  an  interest  in  land.^  This 
decision  was  never  followed  in  England,  and  has  in  efiect  been 
overruled  by  subsequent  cases,  some  of  which  it  may  be  well 
to  notice  briefiy  in  this  place. 

§  24.  In  Hewlina  v.  Shippam,  die  plaintiff,  at  considerable 
ezpeiue,  made  a  drain  over  the  defendant's  land,  by  his  verbid 
pernuBsion.  The  defendant  afterwards  stopped  up  the  drain, 
and  the  plaintiff  brought  his  action.  Bayley,  B.,  delivered  the 
judgment  of  the  court,  holding  that,  although  a  parol  license 
might  be  an  excuse  for  a  trespass  till  countermanded,  a  right 
and  tide  to  have  passage  for  the  water  for  a  freehold  interest 
required  a  deed  to  create  it ;  and  that,  as  tiiere  had  been  no 
deed  in  this  case,  the  present  action,  which  was  founded  upon 
a  right  and  title,  could  not  be  supported.^  Cpcker  v.  Cowper 
was  an  entirely  similar  case,  and  therein  it  was  s^d  that  Hew- 
Uns  V.  Shippam  was  conclusive  to  show  that  an  easement  to 
have  water  running  upon  another's  land  could  not  be  conferred 
by  parol."  In  a  later  instance  in  the  Court  of  Eichequer, 
where  Web  v.  Paternoster  and  Tayler  v.  Waters  were  cited  to 
the  point  that  there  might  be  an  irrevocable  license  to  be  exer- 
cised upon  land,  Farke^  B.,  remarked :  "  It  certmnly  strikes 
one  as  a  strong  proposition  to  say  that  such  a  license  can  be 
irrevocable,  unless  it  amounts  to  an  interest  in  land,  which 
must  therefore  be  conveyed  by  deed."'  The  latest  and  what 
must  be  regarded  as  the  decisive  case  in  England  on  this  sub- 

'  T»yler  v.  Watew,  7  Taunt.  374. 

*  Hewlins  t>.  Shippun,  5  Bam.  &  Cm.  221 ;  7  Dow.  &  Bj.  763. 
■  Cocker  o.  Cowper,  1  Cro.,  Kfeea.  &  Roi.  418. 

*  WiUianu  v.  Morria,  8  Uees.  &  Well.  488. 
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ject  ifl  Wood  v.  Le&dbitter,  in  the  Court  of  Bxcbequer,  in  1846. 
The  plaintiff  had  a  ticket  for  irhich  he  pud  a  guinea,  admit- 
ting him  to  the  grand  stand  of  the  Doncasfer  races,  and  vas 
in  the  enclosure  upon  the  strength  of  his  tioket,  when  the 
defendant  hy  order  of  the  steward  of  the  races  tnrned  him  out, 
and  vithout  paying  back  the  price  of  the  ticket.  It  was  held 
ttiat  a  right  to  come  and  remain  for  a  certain  time  on  the  land 
of  another,  as  was  the  right  claimed  by  the  plaintiff,  could 
be  granted  only  by  deed,  aiid  that  a  parol  license  to  do  so, 
though  money  were  paid  for  it,  was  rcTocable  at  any  time  and 
without  paying  back  the  mooey.^ 

§  25.  Indeed,  with  the  ezception  of  Tayler  v.  Waters,  the 
decision  in  Wood  v.  Lake,  establishing  a  parol  lease  under  the 
name  of  a  license,  does  not  appear  to  have  ever  been  afGrmed 
in  England,  and  its  principles  have  been  repudiated  in  a  long 
series  of  oases  in  addition  to  those  just  cited.^ 

§  26.  The  distinction  between  such  licenses  to  be  ezer(B8ed 
upon  land  as  may  be  well  granted  by  parol,  and  such  as  amount 
to  leases  and  require  a  writing,  is  thus  stated  by  Parker,  0.  J., 
delivering  the  judgment  of  the  Supreme  Oonrt  of  Massachu- 
setts, in  the  case  of  Cook  v.  Steams,  in  1814.  "  A  license  is 
technically  an  authority  gireu  to  do  some  one  act  or  series  of 
acts  on  the  land  of  another,  without  passing  any  estate  in  the 

■  Wood  V.  Leadbitt«r,  13  Mees.  &  Well.  8S6,  lat«Ij  ftlSrmed  in  Boffej 
V.  Henderson,  8  Eng.  Law  &  Eq.  305. 

*  Rei  t).  HonidoD-an-the-luIl,  4  Maule  &  S.  666 ;  Featinuui  o.  Smith, 
lEaat,  107;  Brfui  e.  Whirtler,  8  B&ni.  &  Cree.  298;  2  Man.  &  R7.  318; 
WaUu  V.  Hurisoo,  4  Meea.  &  Wela.  538 ;  Bei  t>.  Sbiodon,  2  Mtwle  &  S. 
461 ;  Bird  V.  HIgginaon,  6  Adol.  &  Ell.  8S4 ;  Rnffej  t>.  Henderson,  8  Eog. 
Law  &  Eq.  805.  Sir  Edw&rd  Sugden,  in  a  note  to  p.  96,  of  ha  Treatiia 
on  Vendor*  and  Purcbasera,  cites  Winter  e.  Brockwell,  8  East,  308,  and 
Wood  D.  Manlej,  II  Adol.  &  EU.  34,  u  having  followed  Wood  v.  Lake. 
But,  with  great  deference,  this  must  be  an  ovenight.  The  former  cue  waa 
a  mere  case  of  extdnguiahment  of  an  easeateot  by  express  penni««ion  of  the 
partf  entitled  to  it,  accompanied  by  corresponding  acta  on  his  part ;  sncb 
as  is  alwajs  admitted  to  be  binding  in  view  both  of  the  conimon  law  and  of 
the  sUtute.  (Stereos  v.  StcTens,  11  Met.  (Mass.)  251;  D/er  v.  Sandfoid, 
B  lb.  395 ;  Angell  on  Watercourses,  851.)  The  latter  relates  to  an  entirely 
different  rule ;  namely,  that  a  parol  license,  eemplad  toiih  an  inlemt,  is  irre- 
vocable.   SeeiNMf,  S  27. 
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laud,  BDch  an  a  license  to  bunt  in  another's  land,  or  to  cat  down 
a  certain  number  of  trees.  These  are  held  to  be  revocable 
while  executor;,  unless  a  definite  term  is  fixed,  but  irrevocable 
when  executed."  "  Such  liceoBes  to  do  a  particular  act,  but 
passing  no  estate,  ma;  be  pleaded  without  deed.  But  liceases 
which  in  their  nature  amawit  to  granting  an  eatate  for  ever  lo 
thort  a  time  are  not  good  without  deed,  and  are  considered  as 
leases,  and  must  always  be  pleaded  as  such.  The  distinction 
is  obvions.  Idcenses  to  do  a  particular  act  do  not  in  any  degree 
trench  upon  the  policy  of  the  law  which  requires  that  bai^ins 
respecting  the  title  or  interest  in  real  esteto  shall  be  by  deed 
or  in  writing.  They  amount  to  nothing  more  than  an  excuse 
for  the  act  which  would  otherwise  be  a  trespass.  But  a  perma- 
nent right  to  hold  another's  land  for  a  particular  purpose,  and 
to  enter  upon  it  at  all  times  without  his  consent,  is  an  impor- 
tant interest  which  ought  not  to  pass  without  writing,  and  is 
the  rery  object  provided  for  by  our  statute."^  Accepting  this 
doctrine  as  generally  correct  and  in  accordance  with  what  we 
have  seen  to  be  the  later  and  better  opinion  in  England,  it  re- 
mains still  to  inquire  what  may  be  considered  licenses  to  do 
an  act  or  series  of  acts  merely,  and  what .  licenses  amount  to 
granting  an  estete. 

§  27.  A  verbal  license  to  enter  upon  land  to  remove  property 
which  the  owner  of  the  land  has  sold  is  good,  and  ponveya  no 
interest  in  the  premises.'  And  a  license  to  one,  who  has  been 
a  tenant,  to  enter  and  remove  a  house  or  fixtures  which  it  is 

'  Cook  V,  BteuTu,  11  Uui.  633.  The  doctrine  here  laid  down  U 
■nanifbitlj  oppoved  to  the  ipirit  of  Wood  c.  Lake,  but  flMm  the  difference 
in  phrueology  between  the  Musftchuaetts  and  the  Engluh  Statates  of 
EVandi,  it  was  not  neceasary  in  tenoB  to  repudiate  that  decioion.  See  Ste- 
vens n.  Stereiu,  11  Met  (Mats.)  261.  It  ia  proper  to  note  alio  a  little  lati- 
tnde  of  exprearioD  in  Cook  t>.  Steama,  namely,  that ' '  licenseB  which  amount 
to  granting  an  eatate  for  ever  so  ifaort  a  time  are  not  good  without  deed.^ 
There  are,  of  conrse,  manj  eatatea  which,  »o  far  u  the  Statute  of  Frauds 
is.  coDcemed,  may  be  granted  bj  simple  writing  without  deed. 

■  Whitouurih  e.  Walker,  1  Met.  (Mass.)  813 ;  Erskine  e.  Flummer, 
7  Greral.  (Me.)  467 ;  Wood  t>.  Manlef ,  11  Adol.  ft  Ell.  34 ;  Parsons  v. 
Camp,  11  Conn.  £26. 
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agreed  he  shall  have,  is  also  good  without  writing.  This  partic- 
ular act  is  all  that  the  license  cootemplates.  It  no  more  grants 
an  interest  in  the  land  than  would  a  permission  to  cat  and  re- 
move a  tree.^  So  with  a  verbal  license  to  enter  and  straightea 
a  boondarT-  line,  and  generally  to  do  any  act  of  a  temporary 
and  transient  nature.^  All  such  licenses  are  irrevocable  after 
Ihey  have  been  executed ;  or,  in  other  words,  no  action  lies 
against  the  party  who  has  done  them  in  pursuance  of  the  per- 
mission given  for  that  purpose ;  and  they  may  be  properly  said 
to  be  of  a  transient  nature,  for  the  owner's  enjoyment  of  the 
laud  is  not  affected  by  their  having  been  done. 

§  28.  But  where  the  act  licensed  is  of  such  a  character  tliat 
the  licensee  cannot  perform  it  without  actually  holding  and 
occupying  the  grantor's  land  for  the  purpose,  the  permission 
must  be  in  writing,  as  the  trausactioD  is  in  effect  a  lease  of  the 
premises  to  that  extent.  Of  this  nature  is  a  hcense  to  erect 
aud  maintain  a  dam  by  which  water  is  flowed  back  upon  the 
grantor's  land,  to  dig  and  carry  away  ore,  etc.'  In  some  States, 
however,  such  licenses  have  been  held  to  be  good  without  a 
writing,  and  upon  the  ground  that  the  permission  was  afW  all 
only  to  do  a  leriea  of  acta  upon  the  grantor's  land.*  But  it 
would  seem  that  under  such  an  interpretation  of  a  license,  any 

'  DnboU  ».  Kelley,  10  Bwh.  (N.  T.)  496. 

•  Daria  V.  Townsend,  10  Barb.  (N.  Y.)  848;  The  People  u.  Goodwin, 
1  Seld.  (N.  Y.)  56S ;  Wbitaker  v.  Cawthorne,  3  Dbt.  (N.  C.)  389 ;  Olafliil 
B.  CarpeDter,  4  Met.  (Mau.)  560 ;  lUiodes  c.  Otis,  93  Ala.  600. 

'  Mnmford  v.  WhiWey,  16  Wend.  (N.  Y.)  380 ;  Brown  e.  WoodworthI, 
6  Barb.  (N.  Y.)  MO ;  Brown  v.  Galley,  HiU  &  Denio,  310 ;  Foot  v.  New 
Haven  &  NoithamptoD  Co.,  23  Conn.  3231;  Moolton  v.  Fanght,  41  Hune, 
296;  Yeakle  v.  Jacob,  33  Penn.  State,  376;  TrammeU  n.  TrammeU,  11 
Eidi  (8.  C),  471 ;  French  c.  Owen,  2  Wisconain,  250 ;  Carter  v.  Harlan, 
6  Maryland,  20 ;  Collina  Co.  e.  Marcy,  25  Conn.  2Se ;  Biddle  v.  Brown,  20 
Ala.  412 ;  Pitman  t>.  Poor,  38  Mune,  237 ;  Bridgei  r.  Purcell,  1  Dev. 
&  Bat.  (K.  C.)  492 ;  Woodward  v.  Sealey,  II  lUinoii  167 ;  HaU  e.  Chafiee, 
13  Verm.  150;  Hiillipa  v.  Thompaon,  1  Johna.  Oh.  (N.  Y.)  131;  BeuneU 
V.  Scutt,  16  Barb.  (N.  Y.)  347 ;  McEellip  v.  HcDfaenny,  4  Watta  (Pa.), 
317 ;  Dealoge'  v.  Pearce,  28  Miaaouri  588 ;  Duinneen  v.  Rich,  22  Wia.  560. 

'  Clement  t>.  Ihit^,  5  Greenl.  (Me.)  9 ;  Woodbury  v.  Parsbky,  7  N.  H. 
337 ;  Sanpaon  tr.  Bumaide,  13  N.  H.  264.  And  see  Sheffield  c.  Collier,  3 
Kelley  (Gft.),  82. 
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lease  whatever  for  any  length  of  time  might  be  verbally  created 
by  merely  fpvii^  to  it  the  form  of  a  license. 

§  29.  This  violent  interpretation  of  a  license  to  do  a  partic- 
ular act  or  eeries  of  acts  on  another's  land  lias  been  in  several 
cases  carried  so  far  as  to  bold  that  a  parol  permission  to  place 
permanent  erections  upon  the  land  itself  was  valid  and  bind- 
ing, and  that  the  owner  of  the  land  could  not  afterwards  remove 
them  without  committiDg  a  trespass.*  It  is  clear,  however, 
that  the  weight  of  authority  in  both  countries  is  against  such  a 
doctrine.  As  was  said  by  Swift,  J.,  in  Benedict  r.  Benedict, 
where  a  man  built  a  house  on  the  land  of  another  under  a  mere 
parol  license :  "  If  the  license,  even  when  carried  into  effect, 
will  ^ve  the  builder  a  right  to  continue  the  house  so  long  as  it 
shall  last,  and  to  maintain  ejectment.for  it,  then  real  estate  may 
be  transferred  by  parol,  which  is  directly  contrary  to  the  stat- 
ute."^ And  in  a  late  case  in  New  York,  the  Supreme  Court, 
speaking  of  Wood  v.  Lake,  and  of  two  cases  in  Maine,  Bicker 
V.  Eelley,  and  Clement  v.  Durgin,  which  are  among  those  to 
which  we  have  just  referred,  declared  that  they  held  doctrines- 
in  the  teeth  of  the  statute  and  were  ezcrescences  upon  the  law.' 

§  30.  The  ground  upon  which  the  cases  holding  these  ex- 
treme doctrines  have  been  placed  is,  that  by  doing  the  act  in 
question,  the  license  became  executed  and  consequently  irrevo- 
cable. It  would  be  enough  fo  say  that  the  framers  of  the  Statute 
of  Frauds  never  could  have  contemplated  so  obvious  and  simple 
an  evasion  of  its  provisions  as  would  follow  from  such  an  appli- 
cation of  the  rule  in  regard  to  licensee.     But,  in  point  of  fact, 

'  Bicker  v.  Kelle^,  1  Greenl.  (Ue.)  119 ;  Ameriscoggiti  Bridge  c  Bragg, 
1 1  N.  H.  109 ;  Wilwn  v.  CluUvit,  10  Ohio,  S46 ;  SuUivaDt  e.  CommiMiooera 
of  FnnUin  Co.,  S  Hamm.  (Ohio)  89. 

■  Benedict  v.  Benedict,  fi  Day  (Ooiin.),  464. 

*  Houghtaling  e.  Honghtaling,  6  Barb.  (N.T.)  S79,  per  Fratt,  F.  J. 
See  Cook  ■>.  Steanu,  11  Mm.  6S3;  Surena  o.  Steveiu,  11  Met.  (MaM.) 
361;  UiUor  p.  The  Auburn  and  SjracaBe  R.  R.  Co.,  6  HOI  (S.Y.),  61; 
Hadoton  e.  Putnam,  3  Chand.  (Wia.)  117.  A  right  to  Uj  open  and  con- 
tinae  a  road  through  another'*  field  cannot  be  granted  but  bj  deed.  See 
Haja  V.  Richardion,  1  GilL  &  Johns.  (Md.)  366 ;  Wright  t>.  Freeman,  (t 
Harr.  A  Johni.  (Hd.)  467. 
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the  lioenee  being,  aa  was  before  suggested,  continaous  in  its 
operation,  cannot  be  siud  to  be  capable  of  execution  hj  any  one 
act.  In  eome  of  the  cases  it  seems  to  be  admitted  that  it  may 
be  revoked  after  such  inchoate  execution,  by  paying  or  tender- 
ing to  the  licensee  the  expenses  he  has  incurred  therein.' 

§  SI.  Courts  of  equi^,  however,  in  dealing  with  the  entire 
subject  of  contracts  within  the  Statute  of  IVauds  (and  to  this 
bead  licenses  may  in  one  view  be  referred),  introduce  a  prin- 
ciple beyond  the  province  of  a  court  of  law  to  regard.  Where, 
upon  the  foith  of  a  verbal  contract  for  an  interest  in  land,  a 
par^  has  entered  and  incurred  expenses  and  improved  the 
premises,  they  will  as  a  general  rule  enforce  the  contract 
against  the  other  party  on  grounds  of  equity  and  conscience, 
and  to  prevent  what  would  be  in  the  nature  of  a  fraud. 
Therefore,  it  would  seem  that  such  licenses  as  we  have  been 
considering,  so  acted  upon  by  Hie  licensee,  will  in  some  cases, 
be  made  effectual  in  equity,  though  the  result  be  to  confirm  in 
the  licensee  an  estate  in  land  without  any  written  conveyance.' 

'  Addison  t.  Hack,  2  GiD.  (Md.)  221 ;  Ameriacog^  Bridge  v.  Bragg, 
11  N.  H.  109 ;  Clement  t>.  Durgin,  5  Greenl.  (Me.)  9.  Bat  na  BbodOB  p. 
OtiB,  33  AU.  600 ;  Clute  v.  Carr,  20  Wb.  631. 

*  Hall  o.  Chaffee,  13  Venn.  150 ;  Foster  d.  Browing,  4  R.  I.  47.  Upon 
-which  principle  the  following  casej,  decided  in  P«DDBflTania,  where  the  com- 
mon-lav coortf  have  eqnit;-  powen,  would  seem  to  depend.  Beriok  n.  Ken, 
14  Seng.  &  Rawle,  267 ;  McKellip  v.  MdUhennj,  4  Watts,  317 ;  Swaitz  o. 
Swartz,  4  Barr,  SOS ;  LeFerre  p.  LeFerre,  4  Serg.  &  Rawle,  241.  See  pott, 
Ch.XIS. 
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CHAPTER   m. 

LEASES  EXCEPTED  PBOM  THE  STATUTE. 

§  82.  The  second  section  of  the  statute,  which  saTes  certain 
descriptions  of  short  leases  from  its  operation,  does  not  seem  to 
have  been  precitdy  presented  for  coneideratioa  in  any  English 
case,  though  it  would  be  too  much  to  say,  as  has  been  said  by 
high  authority,  that  the  English  decisions  hare  not  alluded  to 
it  at  all.'  There  are  many  instances  in  which  the  courts  have 
paid  attention  to  that  clause  of  it  which  prescribes  three  years 
aa  the  maximum  duration  of  such  leases ;  hut,  strauge  to  say, 
they  have  to  all  appearance  wholly  disregarded  the  next  and 
qualifying  clause,  which  provides  that  ihote  short  leases  only 
shall  be  accepted,  "  whereupon  the  rent  reserved  to  the  laud- 
lord  during  such  term  shall  amount  unto  two-third  parts  at 
the  least  of  the  full  improved  value  of  the  thing  demised."^ 
Indeed  in  one  instance  a  verbal  lease  was  upheld  by  Chief-Jus- 
tice Raymond  solely  (according  to  the  report)  on  the  ground 
that  its  duration  was  limited  to  three  years,  aa  prescribed  by 
the  second  section,  while  there  is  uothing  in  the  case  to  show 
that  the  rent  reserved  amounted  to  two-thirds  of  the  value  of 
the  demiacd  premises."  That  it  was  the  intention  of  the  par- 
liament which  enacted  this  section  that  the  validity  of  verbal 
leases  should  depend  entirely  npon  their  limitation  to  three 
years  bora,  the  making,  cannot  of  course  be  supposed  ;  as  they 
explicitly  added  another  requisite.    As  is  remarked  by  Sir  Ed- 

■  4  Kent,  Com.  115. 

*  In  a  note  to  CoSd  v.  Lont,  2  Pick.  (Mwa.)  70,  ft  diMeoting  opinion  of 
Mr.  Jnatiee  Putnftm  ia  given  which  u  vei?  inatmctive  on  this  point.  For 
the  other  c(uea  referred  to  in  the  text  see  the  folloiring  McUona,  where  the 
conitruction  as  to  duration  of  leuea  ia  exsmined. 

*  Ryley  e.  Hidu,  1  Strt.  601. 
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ward  Sugden,  the  whole  sectioD  seems  to  have  been  inserted 
under  the  impressioQ  that  such  a  short  lease,  at  nearly  rack 
rent,  ironld  liot  be  a  sufficient  temptation  to  induce  men  to 
commit  peijurj ;  ^  and,  accordingly,  we  should  not  expect  to  see 
any  such  case  brought  before  the  courts,  if  the  second  section 
were  construed  according  to  its  language  and  clear  import. 
The  question  is,  howerer,  not  one  of  much  interest  in  this 
country,  as  this  section  has  been  literally  re-enacted  in  only  a 
few  States ;'  and  but  one  instance  is  discoTerod  where  it  was 
the  subject  of  judicial  remark.  This  was  in  a  late  case  in 
Georgia,  where  the  court  said  that  though  the  building  of  a 
house  on  a  piece  of  land,  which  was  the  consideration  of  the 
lease  of  it,  might  very  possibly  be  equal  to  two-thirds  of  the 
improved  value  of  the  land,  yet  in  the  absence  of  proof  of 
SQch  value,  the  lease  would  not  be  held  good  for  the  stipulated 
time.  B^en  there,  however,  as  the  term  of  the  lease  exceeded 
three  years,  the  court  did  not  find  it  necessary  to  decide  any 
question  upon  the  second  section  ;  and  the  reference  is,  perhaps, 

'  TreatiBe  on  Tendon  and  Furchaaers,  93. 

*  See  Appendix  under  the  titles  of  the  different  States.  The  Reviaed 
Statutes  of  Masrachnsetts  make  no  exception  in  favor  of  abort  leaaea,  and 
it  has  been  aaid  that  the  Englieh  doctrine  respecting  tenajicies  from  fear  to 
jeax,  derived  from  parol  leaaes,  could  onlj  be  sustained  hy  the  exception  in 
the  English  atatuU ;  and  that,  /or  that  reason,  there  could  be  no  tenancy 
from  year  to  year  in  Maaaachnsetts,  unless  by  a  leaae  in  initing.  (Ellis  o. 
Ptuge,  1  Pick.  (Mass.)  43.)  But  the  remark  upon  the  effect  of  the  second 
section  does  not  seem  to  have  been  essential  to  the  decision  of  the  case,  and 
the  dissenting  opinion  of  Mr.  Jastice  Fubiam,  ^proved  by  Mr.  Justice 
Jackson,  contains  a  very  full  discussion  of  that  point,  and  its  reasoning  is 
very  satisiaetory  to  show  that  no  such  effect  has  been  given  to  the  second 
section  by  the  English  courts.  (See  note  to  Coffin  e.  Lunt,  2  Pick.  (Mass.) 
70.)  A^in,  in  the  case  of  Lord  Bolton  e.  Tomlin  (5  Adol.  &.EU.  856), 
Lord  Denman  makes  the  remark  that  "leases  not  exceeding  three  years 
have  always  been  considered  as  excepted  by  the  second  section  from  the 
operation  of  the  fourth,"  so  that  special  terms  in  a  contract  of  tenancy 
might  be  proved  by  parol  afler  entry,  though  an  action  could  not  have  been 
brought  for  refasal  to  perform  the  contract.  But  the  right  to  prove  such 
special  terms  in  a  parol  lease  does  sot  seem  to  be  necessarily  dependent 
upon  the  second  section.     Seepo>f,  §  S9. 
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only  Qseful  as  showing  that  the  courts  of  that  State  are  ready 
to  apply  it  to  its  full  ext«Dt  when  a  proper  case  arises.' 

§  33.  But  although  there  appears  to  have  beeti  no  case  in 
England  where  a  verbal  lease  has  been  sustained,  as  coming 
within  the  whole  language  of  the  second  section,  yet,  as  has 
been  said,  there  are  many  cases  in  which  the  courts  have  taken 
occasion  to  explain  that  part  of  it  which  limits  &e  duration  of 
a  verbal  lease  to  three  years,  and  these  cases  will  be  instructive 
in  getting  at  the  construction  of  such  limitations  in  our  own 
statutes.  In  Rawlins  v.  Turner  it  was  held  by  Lord  Holt,  in 
accordance  with  the  pitun  words  of  the  section,  that  the  three 
years  were  to  be  computed  from  the  time  of  making  the  agree- 
ment, and  not  &om  any  subsequent  day.'  And  although  tite 
lease  is  to  commence  and  take  effect  at  a  future  day,  yet  if 
from  the  time  of  making  the  agreement  until  the  lease  expires, 
the  interval  be  not  more  than  three  years,  the  statute  does  not 
apply  to  it."  These  two  rules  in  regard  to  verbal  leases  are 
very  plainly  settled. 

§  34.  A  question  arose  recently  in  Kew  York,  having  a 
somewhat  important  relation  to  this  subject.  As  the  law  of 
that  State  ori^nally  stood,  the  term  for  verbal  leases  was,  as 
in  England,  "  three  years  from  the  making."  But  the  Revised 
Statutes*  shortened  the  term  to  one  year  and  omitted  the  words 
"  from  the  making  thereof."  This  alteration  was  considered 
by  the  Supremo  Oourt  of  that  State  in  CroBwell  v.  Grane,  and 
it  was  held  upon  principle,  as  well  as  upon  reference  to  the 
report  of  the  revisers  of  the  statutes,  that  a  verbal  lease  for 
one  year,  to  commence  in  ./vfuro,  was  still  invalid,  notwith- 
standing the  alteration  in  the  laws.'    But  the  same  question, 

'  Codj  o.  QuMtennan,  li  G«orgift,  866.  Id  ScotUod,  leases  of  kud, 
exceeding  the  term  of  a  year,  are  not  effectual  unleu  in  writing  and  fol- 
lowed hj  powesaion.     1  Bell's  Com.  20. 

■  EUwIitii  t).  Timier,  1  Ld.  Rajm.  7S6. 

*  JLjley  V.  Hicks,  1  Stra.  6fil.  See  also  Cbapmaa  v.  Gti^j,  16  Mass. 
439. 

•  N.  T.  Hev.  Sttt.  Part  H.  Cap.  VH.  Tit.  1,  §§  6,  8. 

'  Croawoll  0.  Ontoe,  7  Barb.  (N.  Y.)  191.  See  Sobey  v.  Buabee,  20 
Iowa,  105. 
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coming  before  the  Court  of  Appeals  in  tbe  following  year,  va» 
decided  otherwise,  and  Croswell  v.  Crane  OTerruled,  The 
court  said  that  the  legislature  clearly  iotended  to  omit  the 
requirement  which  existed  previouBlf,  namely,  that  the  lease 
must  terminate  within  the  prescribed  time,  reckoning  from  the 
making ;  and  that  their  intention  must  be  carried  out,  Such 
omission  not  being  contrary  to  the  common  law.'  This  deci- 
sion and  the  legislation  to  which  it  refers  seem  to  consider  the 
policy  of  the  statute  as  satisfied  by  prohibiting  estates  for  a 
louger  term  than  a  fixed  number  of  years  from  being  created 
by  word  of  mouth,  thus  regarding  solely  the  important  nature 
of  land  as  requiring  especial  solemnities  for  its  transfer; 
whereas  the  English  statute  and  the  decisions  of  tbe  English 
courts  clearly  look  also  te  the  danger  of  admitting  oral  testi- 
mony of  transactions  long  past,  a  principle  which  pervades  the 
whole  Statute  of  Frauds  as  it  existe  and  is  interpreted  in  that 
country. 

§  35.  The  operation  of  the  statute  as  te  the  duration  of 
verbal  leases  is  prospective ;  it  regards  only  the  time  which  the 
lease  has  yet  to  run.  Thas  where  a  lease  is  te  run  from  year 
to  year,  so  long  as  both  parties  please,  although,  when  five  or 
six  or  more  years  are  past,  it  may  be  said,  regarding  it  retro- 
spectively, to  be  a  verbal  lease  for  that  number  of  years,  yet, 
as  the  statute  only  looks  to  verbal  teases  for  a  certeiu  number 
of  years  to  come,  it  is  good.*  This  rule  of  course  does  not 
apply  to  leases  from  year  to  year,  for  and  during  a  fixed  period 
of  time  which  exceeds  the  limit  allowed  to  verbal  leases ; ' 
though  it  should  seem  to  hold  good  if  it  rests  in  covenant  for 
the  lessor  to  grant  a  fresh  term  at  the  end  of  the  first,  and  so 


1  Young  V.  Dftke,  1  Seld.  (N.  T.>  463.  See,  also.  Taggard  p.  RooM- 
TeU,  2  E.  D.  Smith  (N.  Y.),  100.  Id  Allen  e.  Derlin,  1  Bosworth  (N.  Y.), 
1,  the  eame  doctrine  ia  applied  to  a  lurrender. 

■  Legg  tr.  Stnidwick,  2  Solk.  414;  Birch  a.  Wright,  1  Term  R.  S76. 
See,  also,  Fngelej  t>.  Aikin,  1  Keraan  (N.  Y.),  494. 

■  Flowden,  273 ;  Bro.  HL  Leasei,  48. 
*  Roberta  on  Fnuda,  242,  note  (d). 
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§  36.  In  eBtdmating  the  prescribed  number  of  ^ears,  although 
there  is  no  clear  and  settled  doctrine,  it  seems  nov  to  be  under- 
stood that  the  day  of  the  date  is  to  be  included ;  upon  the 
principle  that  where  an  interest  is  to  pass,  that  construction  is 
to  be  assumed  vhich  is  most  beneficial  to  him  in  whose  faror 
the  instrument  is  made,  and  hy  which  an  immediate  interest 
passes.^ 

§  87.  In  a  recent  case  in  the  Court  of  Exchequer,  the  second 
section  was  considered  in  relation  to  the  fourtii,  and  it  was 
held  that  though  a  verbal  lease  which  conformed  to  tlie  require- 
ments of  the  former  was  good  and  valid  as  a  lease,  yet  while 
executory  and  until  perfected  by  entry,  the  fourth  section  in 
regard  to  contracts  applied  to  it,  and  prohibited  any  action  by 
either  party  for  not  giving  or  taking  possession  under  it.^  Bat 
it  seems  that  by  the  New  York  Revised  Statutes  actions  will 
lie  in  that  State  upon  contracts  for  leases  for  a  term  not  exceed- 
ing one  year.^ 

§  38.  The  English  Statute  of  Frauds  does  not  make  verbal 
leases  void,  hut  allows  them  the  effect  of  estates  at  will.  After 
entry  by  the  lessor,  however,  and  payment  of  rent,  such  a  ten- 
ancy is  converted  into  a  tenancy  from  year  to  year.*  It  was 
said  in  the  Supreme  Court  of  Massachusetts,  in  Ellis  v.  Paige, 

<  LTflle  o.  WilUanu,  IS  Serg.  &  B.  (Penn.)  136;  Donaldsoii  v.  SmJtb, 
1  Aahm.  (Penn.)  197  ;  Wilcox  v.  Wood,  9  Wend.  (N.  Y.)  346.  See  ■ 
veij  full  note  on  this  eubject,  4  Kent,  Com.  p.  95. 

■  Edge  V.  Strafford,  1  Cro.  &  Jer.  891 ;  1  Tyrw.  9S.  And  see  Delano  p.  ■ 
Montague,  4  Cush.  (Moss.)  42. 

'  Young  V.  Dftke,  1  Seld.  (N.  Y.)  463. 

*  Clayton  v.  Blakey,  B  Term  R.  3.  (Even  MDce  the  Matute  8  &  9  Vict. 
C.  106,  a.  d,  requiring  leases  to  be  bj  deed,  there  seems  no  reason  to  doubt 
that  this  rule  is  the  same.  Chitty  on  Cont.  287.)  McDowell  r.  Simpson, 
■3  WftttB  (Peon.),  129;  The  People  v.  Rickert,  8  Cowen  (N.Y.),226; 
Schuyler  v.  Leggett,  2  Gowen  (N.  Y.),  660.  See,  also,  Duke  e.  Harper, 
6  Yerg.  (Tenn.)  280 ;  Morehead  o.  Watkyna,  3  B.  Mon.  (Ky.)  228  ; 
lUdgely  V.  Stillwell,  28  Missouri,  400 ;  Drake  v.  Kewtou,  3  Zabriskie 
(N.J.),  111;  Taggard r.  Roosevelt,  2  E.  D.  Smith  (N.Y.),  100;  Camden 
v.  Batterburg,  6  C.  B.  (s.  e.)  808.  It  makes  no  difference  tbtt  the  rent  is 
payable  at  intcrrala  of  leas  than  a  year.  Scully  t>.  MnTray,  34  Missouri, 
420. 
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that  the  doctrine  as  to  tenancy  from  year  to  year  seemed  very 
clearly  to  depend  upon  the  exception  in  the  second  sectioD  of 
the  statute,  and  to  be  sustained  only  upon  the  ground  of  that 
exception.!  This  view  reoeiTes  some  countenance  from  the 
language  of  Lord  Kenyon  in  Clayton  v.  Blakey,  where  he  says 
that  what  was  considered  at  the  time  of  the  passage  of  the 
statute  a  tenancy  at  vill  "  has  since  been  very  properly  con- 
strued to  enure  as  a  tenancy  from  year  to  year."'  Neverthe- 
less, it  is  quite  clear  that  this  doctrine  is  much  older  than  the 
Statute  of  Frauds,  which,  in  giving  to  verbal  leases  of  certain 
kinds  the  force  of  estates  at  will,  left  it  to  the  common  law  to 
apply  all  the  incidents  of  that  estate,  including  its  convertibil- 
ity by  entry  and  payment  of  rent  into  a  tenancy  from  year  to 
year.*  The  Supreme  Court  of  Massachusetts  determined, 
however,  upon  the  strength  of  the  absence  from  the  law  of 
that  State  of  any  exception  as  to  short  leases,  that  a  verbal 
lease  was  to  be  treated  strictly  as  a  lease  at  will,  and  not  as 
from  year  to  year,  and  the  same  law  prevails  in  Maine,  where 
the  statute  in  regard  to  leases  resembles  that  of  Massachusetts.* 
A  mere  verbal  lease  for  a  term  exceeding  that  prescribed  by 
the  statute,  without  any  thing  done  in  pursuance  of  it,  has  no 
other  eSect  than  a  strict  estate  at  will ;  nor,  it  seems,  will  the 
entry  of  the  lessee  under  it  have  the  eSect  to  convert  it  into  a 
tenancy  from  year  to  year,  unless  there  be  also  a  payment  or 
acknowledgment  of  rent.^ 

'  EUia  c.  Paige,  1  Pick.  (Mass.)  43. 
■  Cla^toii  0.  Blakej,  8  Term  R.  3. 

•  4  Kent,  Com.  115.  See  tbe  note  of  Mr.  Smith  (Lead.  Cas.  Sd  vol.) 
to  the  case  of  Clayton  v.  Blakey,  and  the  note  to  Coffin  o.  Lunt,  2  Ret 
(Uass.)  70.  An  estate  at  will,  howeTer,  made  so  by  the  operation  of  the 
Statute  of  FraadB,  is  assignable ;  not  bo  of  an  estate  at  will  by  common 
law,  created  by  act  of  the  parties,  i  Kent,  Com.  114;  2  Preston,  Aba. 
TO.  p.  26. 

•  Davis  V.  Thompson,  1  Sbep.  (IS  Maine)  209. 

•  Doidge  0.  Bowere,  2  Mees.  &  Wels.  365.  In  Pennsylvania,  where  there 
is  no  statute  prohibiting  actions  upon  executory  contracta  for  land,  and  where 
there  is  an  exception  in  the  second  section  in  &vor  of  leaees  for  not  over 
three  years,  Chief-Justice  Tilghman  expressed  the  opinion  that,  according  to 
adjudged  cases,  a  verbal  lease  fbr  more  than  three  years  might  be  entirely 
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§  89.  A  long  series  of  opinions  has  established,  bodi  in  this 
country  and  in  England,  that  where  the  statute  aimplj  declares 
a  verbal  lease  to  have  the  force  of  creating  an  estate  at  will,  its 
policy  is  satisfied  by  preventing  the  creation  by  word  only  of 
estates  in  land  above  a  certain  quality ;  and  so  long  as  parties 
do  in  fact  proceed  as  landlord  and  tenant  under  such  restric- 
tions in  point  of  time  as  the  statute  imposes,  it  allows  full 
effect  and  obligation  to  the  covenants  and  stipuIationB  which 
they  see  fit  to  embrace  in  their  agreement.^  For  instance,  the 
covenant  to  repair  contained  in  such  a  lease  will  be  binding,' 
as  also  the  stipulations  as  to  the  amount  of  rent  and  time  of 
payment,"  and  as  to  the  time  when  the  tenant  shall  quit,  whether 
it  be  at  a  time  fixed  or  upon  a  certain  contingency.* 

§  40.  It  is  obvious  that  where  the  statute  in  any  particu- 
lar State  denies  to  the  parol  agreement  of  the  parties  even 
the  efficacy  of  fixing  the  terms  of,  and  time  of  detennining  the 
tenancy  which  may  arise  by  their  subsequent  acte,  still,  if  the 


taken  out  of  the  statute  hy  deliveiy  of  po«»e*aioii,  nnd  that  it  certainlj 
would,  if  attended  with  improrementB  bj  the  lesaee;  no  deciaion  ma 
required,  however,  or  giTen  upon  the  point.  Jouea  v.  PeteniuD,  3  Serg. 
&  R.  (Penn.)  M3.  Farley  o.  Stokes,  1  Sel.  Eq.  Cas.  (Penn.)  422,  ia  to 
the  aame  effect.  But  the  caie  of  Solea  r.  Hickman,  20  Penn.  State, 
(S  HaiT.)  180,  decided  in  1852,  and  which  has  been  referred  to  above, 
aeeou  to  be  irreconcilable  with  these  decisions;  for,  there  being  no  written 
eeidaux  of  the  creation  of  the  estate,  the  court  would  not  decree  a  convey- 
ance. The  case  doei  not  show  any  part-performance,  and  the  opinion  does 
not  indicate  what  would  be  the  effect  if  there  were  an;  shown.  lu  Ken- 
tucky (Morebead  t>.  Watkyns,  5  B.  Mon.  228),  wbere  the  statnte  simply 
provides  that  no  estate  for  a  term  of  more  than  five  years  shall  ba  conveyed 
without  writing,  &c.,  not  specifying  what  effect  parol  leases  for  a  less  term 
shall  have,  it  is  held  that  a  tenant  under  sucb  a  lease  u  bound  to  the  duties 
of  a  tenant  from  year  to  year. 

>  The  People  o.  Rickert,  8  Cowen  (N.  Y.),  226. 

■  Beale  v.  Saunders,  6  Scott,  08. 

'  Barlow  v.  Wainwrigbt,  22  Venn.  88;  De  Medina  s.  Poison,  Holt,  49; 
49 ;  Norris  t>.  Morrill,  40  N.  H.  S9«. 

*  Doe  d.  Rigge  e.  Bell,  6  Term  R.  471 ;  Schuyler  r.  Leggett,  2  Cowen 
(K.Y.),660;  Mollis  o.  Pool,  8  Met.  (Mass.)  360.  See,  also,  Bicbardson 
p.  Gifford,  I  Adol.  &  Ell.  62;  Tress  e.  Savage,  26  £ng.  Law  &£q.  110; 
Currier  v.  Barker,  2  Gn^,  226. 
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lessee  has  actually  used  aud  occupied  the  land,  he  will  be  liable 
on  his  implied  promise  to  pay  for  such  use  and  occnpatioti. 
And  in  such  cases  recourse  may  be  had  to  the  origina]  agree- 
ment, to  calculate  the  amount  of  rent.^ 

■  De  Medina  o.  PoUon,  Holt,  47.    See  Morehe&d  e.  Watkyiu,  6  B.  Mon. 
(Ky.)  228. 
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g  41.  The  third  BectioD  of  the  Gaglish  Statute  of  Frauds, 
pursuing  the  same  policy  with  the  first,  provides  that  those 
leases  which  were  thenceforth  only  to  be  created  hy  writing 
should  not  be  surrendered  or  assigned  without  the  same  for- 
mality. It  will  be  convenient  to  consider  these  two  classes  of 
transfers  together.  Indeed,  as  was  observed  in  a  late  case  in 
North  Carolina,  if  the  statute  were  entirely  silent  as  to  assign- 
ments, they  could  not,  in  reason,  be  made  verbally  of  such 
terms  as  require  a  writing  to  create  them ;  for  if,  as  is  clear, 
the  statute  gainst  creating  parol  leases  applies  to  those  which 
are  carved  out  of  a  term,  as  well  as  oat  of  the  inheritance,  it 
cannot  be  that  a  long  termor  can  assign  his  whole  interest  ver- 
bally, when  he  could  not  underlet  part  of  it  without  writing.' 

§  42.  The  same  general  remarks  which  have  been  made  in 
regard  to  the  effect  of  the  statute  upon  leases  apply  here.  Its 
intention  was  to  require  writing  absolutely  where,  at  common 
law,  an  estate  could  he  transferred  by  writing  simply  or  by 
word  of  mouth.  In  all  cases  of  estates,  therefore,  which,  pre- 
vious to  the  statute,  could  only  be  surrendered'  by  deed,  the 
statute  has  made  no  change  in  the  law.  In  the  first  part  of 
this  book  we  saw  that  the  statute  did  not  require  a  seat  in  addi* 
tiou  to  the  writing,  and  such  is  clearly  the  case  whenever  an 
estate  is  to  be  surrendered  which  might  have  been  created  with- 
out deed,  though  in  point  of  tact  it  may  have  been  created  by 
deed.' 

'  Briles  p.  Psoe,  13  Ired.  (N.  C.)  279. 

*  Boberta  on  Frauds,  248,  24,9;  Fumer  d.  Eirl  tk  Rogen,  2  Will.  36 ; 
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§  43.  The  statute  has  preacribed  no  form  of  'vords  for  the 
snrrender  of  aa  estate,  but  it  may  still  be  accomplished  by  any 
langu^e  f^rly  importing  an  intention  to  yield  up  the  estate, 
provided  it  be  put  in  writing  signed  by  the  party  or  his  agent.^ 
Nor  is  it  necessary  that  there  should  be  any  formal  redelivery 
or  cancelling  of  the  deed  or  other  ioBtrument  which  created  the 
estate  to  be  surrendered.^  It  has  been  contended  that  a  recital 
in  a  second  lease  that  it  was  in  consideration  of  the  surrender 
of  a  prior  one,  was  a  sufficient  note  in  writing  of  such  surren- 
der, to  satisfy  the  requirements  of  the  statute ;  but  the  Judges 
of  the  Queen's  Bench,  when  the  question  arose  before  them, 
were  clearly  of  opinion  that  the  fact  of  a  previous  surrender 
mast  be  specifically  found ;  which  fact  the  recital  by  no  means 
imported,  for  the  recital  would  be  sufficientiy  accurate  if  the 
surrender  were  merely  by  operation  of  law,  arising  &om  the 
reception  of  the  second  lease.^  And  in  a  recent  decision  of 
the  Court  of  Exchequer  to  the  same  effect,  Parke,  B.  remarked 
upon  the  custom,  at  the  renewing  of  a  lease,  of  reciting  that  it 
is  in  consideration  of  the  surrender  of  the  old  one ;  from  wtiich, 
he  said,  it  was  clear  that  such  a  recital  could  not  import  cei^ 
tainly  tliat  the  interest  of  a  lessee  in  a  prior  lease  had  been  in 
fact  surrendered.* 


Den.  d.  Gwynn  t>.  WeUbora,  1  Der.  &  Bat.  (N.  C.)  313;  Allen  i>.  Jtqnub, 
31  Wend.  (S.  Y.)  628. 

<  Weddell  v.  Capes,  I  Mees.  &  Wels.  50;  Greider'e  Appeal,  6  Barr 
(P».),  422;  Strong  e.  Crosby,  21  Conn.  398;  Den  d.  Gwynn  e.  Well- 
born, tupra ;  Shepard  o.  Spaulding,  i  Met  (Maia.)  416 ;  where  tbe  word 
"reconTey"  wasielda  good  word  of  surrendet.  After  a  written  leaae  for 
ten  years  bad  been  executed,  it  was  verbally  agreed  between  tbe  parties, 
tbat  if  either  became  dissatjefied  with  tbe  other  before  the  ten  years  expired, 
the  lease  sbonld  be  at  an  end.  It  was  held  that  such  an  agreement,  acted 
npon  by  one  of  the  parties,  though  it  might  not  t«cbuically  amonnt  to  a 
snrrender,  was  raid,  because  the  direct  effect  of  it  was  to  change  a  lea^  for 
jesn  into  a  mere  estate  at  will.  Den  d.  Mayberry  v.  Johnson,  3  Green 
(N.J.),  116. 

*  Greider'a  Appeal,  supra.  See,  in  regard  to  the  cancellation  of  instru- 
ments of  conveyance,  pott,  %%  69,  60. 

'  Roe  d.  Earl  of  Berkeley  v.  Archbishop  of  Tork,  6  East,  86. 

*  Lyon  0.  Beed,  13  Mees.  &  Wels.  286. 
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§  44.  The  cancellation  or  destruction  of  the  indenture  has 
DO  operation  as  a  surrender  of  a  lease  of  lauds.  Such  was  the 
opiuioD  given  extra-judicially  by  Lord  Chief  Baron  Gilbert,  in 
the  case  of  Mf^nnis  v.  UcCollough ;  "  because,"  he  says, "  the 
intent  of  the  Statute  of  Frauds  was  to  take  away  the  mauuer 
they  formerly  had  of  transferring  interests  in  lands,  by  signs, 
symbols,  and  words  only,  and,  therefore,  as  a  livery  and  seisin 
of  a  parol  feoffment  was  a  sign  of  passing  the  freehold,  before 
the  statute,  so  I  take  it  that  the  cancellation  of  a- lease  was  a 
ngn  of  a  surrender,  before  the  statute,  but  is  now  taken  away 
unless  there  be  a  writing  under  the  hand  of  the  party."  ^  The 
same  rule  was  afterwards  affirmed  by  all  the  Judges  of  the 
Common  Pleas,  and  is  now,  as  a  general  principle,  adopted  in 
England  and  the  United  States.^  Where,  however,  a  lessee 
voluntarily  delivered  up  and  destroyed  his  lease  and  afterwards 
claimed  under  it,  it  was  held  in  New  York  that  he  ought  not  to 
be  allowed  to  avail  himself  of  any  obscurity  or  uncertainty  in 
respect  to  its  contents,  but  that  every  difficulty  aud  presumption 
ought  to  be  turned  against  him.^  We  shall  have  occasion  be- 
fore passing  from  the  subject  of  conveyances  as  affected  by  the 
statute,  to  coDsider  ratlier  more  at  large  the  effect  of  altering, 
destroying,  or  redelivering  .title  deeds,  and  until  then  reserve 
the  examination  of  certain  farther  modifications  of  the  rule.* 

§  15.  It  will  be  observed  that  the  language  of  the  third  sec- 
tion of  the  statute,  providing  for  the  assignment  and  surrender 
of  estates  in  land,  is  general,  and  contains  no  express  reserva- 
tion in  favor  of  short  leaaes.  It  declares  that  "  no  leases"  etc., 
"  shall  be  assigned  or  surrendered  unless  it  be  by  deed  or  note 
in  writing."  Proceeding  upon  the  ground  of  this  generality  of 
language,  the  English  courts  have  uniformly  held  that  even 

1  Mageimis  e.  McCollougb,  Gilb.  Cb.  235. 

*  Bolton  V.  Bishop  of  Cftrliste,  S  O.  Black.  259 ;  Walker  t.  mdiardaoa, 
2  UMa.  &  W«l8.  88S;  Roe  d.  Earl  of  Berkelej  t>.  Archbisbop  of  York, 
6  East,  86;  Doe  d  Courtwl  v.  Tfaonuu,  9  Bam.  &  Cres.  28S;  Rowan  v. 
Lfde,  11  Wend.  (N.  T.)  616. 

'  Jaefcson  d.  Butler  v.  (Jardner,  8  Johns.  (N.  T.)  394. 

*  aeepotl,  §§69,60. 
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such  short  terms  aa  could,  by  the  statute  or  otherwise,  be  cre- 
ated verbatlj,  could  not  be  assigned  or  surrendered  without 
writing.  Tliis  doctrine  appears  to  have  been  first  held  at  nin 
prius  less  than  fifty  years  a^,  in  the  case  of  Sotting  v.  Martin. 
It  was  ai^ed  that  as  a  lease  from  year  to  year  could  be  origi- 
nally made  without  writing,  there  was  no  reason  why  it  could 
not  be  assigned  without  writing,  and  that  upon  a  comprehensive 
view  of  the  first  three  sections  of  the  statute  it  must  be  held 
that  the  requirements  of  the  third  section  applied  only  to  those 
estates  which  were  covered  by  the  first  and  second  taken  to- 
gether.  The  decision  of  the  court  to  the  contrary  is  very 
briefly  given,  the  report  merely  stating,  that  "  Sir  A.  McDonald, 
G.  B.,  held  that  the  assignment  was  void  for  not  being  by  deed 
or  note  in  writing,  and,  therefore,  nonsuited  the  plaintiff."  ' 
lu  the  following  year  also,  at  nisi  pritit,  in  Mollett  v.  Brayne, 
Lord  Sllenborough  ruled  that  a  tenancy  from  year  to  year  cre- 
ated by  parol  was  not  determined  by  a  parol  license  from  the 
landlord  to  the  tenant  to  quit  in  the  middle  of  a  quarter,  and 
the  tenant's  quitting  accordingly ;  thus  affirming  the  rule  laid 
down  in  Botting  v.  Martin,  bat  without  entering  into  the  reasons 
to  support  it.^  In  Whitehead  v.  Clifford,  a  few  years  afterwards, 
in  the  Common  Fleas,  Gibbs,  0.  J.,  made  the  remark,  that  "  the 
clause  of  the  Statute  of  Frauds  which  restricted  estates  cre- 
ated by  parol  to  three  years  had  nothing  to  do  with  that  which 
required  surrenders  to  be  in  writing ; "  but  tiie  case  was  de- 
termined upon  another  point  than  the  efficacy  of  the  verbal 
surrender.^  Thomson  v.  Wilson  followed,  where  it  was  deter- 
mined by  Lord  Ellenboroi^h,  at  nitipriitt,  that  a  verbal  agree- 
ment to  determine  a  tenancy  (but  whether  it  was  a  parol  lease 
or  not  the  case  does  not  show)  in  the  middle  of  a  quarter  was, 
as  a  parol  surrender,  not  binding.*  The  Court  of  Common 
Pleas,  also,  in  Freece  v.  Gorrie,  in  holding  an  assignment  of  a 

1  Bottiiig  0.  Mkitin,  1  CuDp.  317. 
■  HolleH  0.  Brafae,  2  lb.  103. 
'  WhitebflRd  v.  CUfford,  6  Taunt.  £18. 
*  Tbomson  t>.  Wilson,  2  Surk.  379. 


>vGoo»^lc 


44  STATUTE   OP  FEAUDS.  [CH.  IT. 

short  lease  to  be  valid  without  writing,  gave  as  a  reason  for 
their  decision  that  it  appeared  to  be  an  assigament  hj  operation 
of  law ;  apparentlj  asBuming  that  a  verbal  assignment  in  fact 
of  such  a  lease  wonld  not  be  valid.*  From  a  view  of  the  fore- 
going cases  there  seems  no  room  for  doubt  as  to  the  pr«Taihng 
doctrine  in  England  on  this  question.  At  the  same  time,  we 
must  remark  that  thejr  appeared  to  have  followed  one  another, 
Qpon  mere  authority,  and  that  none  of  them  as  reported  are 
put  upon  any  other  ground, 

§  46.  In  the  American  courts  the  point  has  several  times 
arisen,  and  different  conclusions  arrived  at  in  different  States. 
In  Pennsylvania  (where  the  first  three  sections  of  the  statute 
are  re-enacted,  with  the  exception  of  the  clause  in  regard  to 
rent  reserved,  in  the  second  section),  Gibson,  C.  J.,  in  deliver- 
ing the  opinion  of  the  Supreme  Court,  very  ably  argues  against 
the  English  construction  as  follows :  "  Why  the  legislature 
should  have  purposely  contravened  a  common-law  maxim  by  re- 
quiring a  matter  to  be  dissolved  by  writing,  which  they  allowed 
to  be  created  by  verhality,  it  is  for  them  who  insist  upon  the 
distinction  to  explain.  An  intent  to  establish  it  would  have 
been  a  legislative  absurdity  which  is  not  ligbtiy  to  be  imputed. 
What  greater  mischief  there  can  be  in  a  verbal  surrender  or 
transfer  than  there  is  in  a  verbal  constitution  of  a  lease  has  not 
been  shown,  and  it  is  not  to  be  supposed  that  the  legislature 
meant  to  establish  a  distinction  without  a  reason  for  it.  The 
apparent  difference  In  the  prescribed  forms  of  constituting  and 
surrendering  arises  from  the  generality  of  tiie  words  predicated 
hy  the  latter,  and  ostensibly  with  leases  written  or  unwritten, 
without  discrimination.  But  that  tiiey  were  intended  for  the 
surrender  or  transfer  of  a  lease  in  which  writing  was  made  a 
necessary  ingredient,  is  evident  from  the  &ct  that  .there  is  no 
purpose  which  requires  writing  in  a  surrender  or  transfer  which 
does  not  equally  require  it  in  the  act  of  constitution."^  In 
Greider's  Appeal,  the  same  court,  upon  the  strength  of  this 

'  Preece  v.  Corrie,  6  Bing.  24. 

*  McEiniwr  V.  Reader,  7  Watts  (Fenn.),  123. 
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language,  declared  the  lav  to  be  settled  for  FennB^lvania,  tliat 
an  oral  surrender  of  a  term  for  less  than  three  years  vas  good ; ' 
but  in  neither  of  these  cases  was  the  point  necesear;  to  the  de- 
ciaioa.  In  the  first,  it  was  held  that  the  facts  shoved  a  surren- 
der bf  operation  of  law  (which  is  expressly  excepted  bj  the 
statute),  and  in  the  second,  the  surrender  was  actually,  as  the 
opinion  states,  made  in  writing.  In  Connecticut,  also,  it  seema 
to  have  been  considered  that  a  lease  from  year  to  year  could  be 
surrendered  orally ;  but  the  report  of  the  case  in  which  this 
appears  is  somewhat  obscure,  and  the  decision  is  that  there  was 
no  such  surrender  shovn.^  The  States  of  New  York  and  Dela- 
ware have  both  followed,  without  discussion,  the  English  con- 
struction ;^  and,  upon  the  whole,  it  must  be  admitted  that  the 
weight  of  authority  is  to  the  effect  that  the  statute  itself  being 
imqualifiod  in  this  respect,  no  qualification  is  to  be  ingrafted 
upon  it  by  construction  or  from  the  common  law.  The  doctrine 
seems  to  stand  upon  the  literal  language  of  the  third  section, 
and  to  be,  so  far  as  reported  cases  show,  without  any  distinct 
foundation  in  principle.  In  many  of  our  States,  where  the  law 
provides  that  leases  must  be  surrendered  by  vritingj  the  ques- 
tion has  yet  to  be  decided ;  for  it  is  conceived  that  it  is  not 
necessarily  connected  with  any  statutory  reservation  of  short 
leases,  and  that  the  English  cases  are  not  to  be  so  limited,  but 
that  it  may  arise  in  regard  to  any  lease  which  may  be  verbally 
created,  whether  at  will,  or  from  year  to  year,  or  for  a  term  of 
years  allowed  by  statute.* 

§  47.  Upon  the  question  whether  a  surrender  must  have 
an  immediate  operation  or  may  take  effect  in  faturo,  there  is 

>  Grdder's  Appeal,  5  Ban-  (Penn.),  422;  aud  see  TsM  n.  Beynolds, 
8  Watts  &  SOTg.  (Penn.)  91. 

■  Strong  V.  CroBby,  21  Conn.  398. 

•  Rowan  o.  LyUe,  II  Wend.  (N.  T.)  616 ;  Logan  v.  Barr,  4  Hair.  (Del.) 
646. 

*  In  New  York,  irhere  the  Statute  requires  mitlng  for  the  sar^nder  of 
"  an;  estate  or  interest  in  Unda  otlier  than  leases  for  a  term  not  exceeding 
one  jear,"  it  is  held  that  if  less  than  a  year  remain  of  a  lease  for  more  than 
a  yotr,  such  unexpired  term  may  be  surrendered  without  writing.  Smith  v. 
Devlin,  29  N.  T.  364 ;  on  appeal  &om  Superior  Court,  6  Bosw.  (N.  Y.)  6. 
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aa  apparent  conflict  in  the  English  cases.  It  is  true  that  the 
Court  of  Exchequer  has  once  directly  decided^  that  a  surren- 
der could  not  be  to  take  effect  m  futvro,  but  the  grounds  of 
that  conclusion  are  not  stated,  and  the  authorities  referred  to 
scarcely  sustain  it.  One  of  them,  a  case  decided  two  jears 
before,  also  in  the  Exchequer,  was  upon  a  written  surrender  to 
take  effect  on  a  future  day,  and  on  condition  of  a  certain  sum 
of  money  being  paid.  It  did  not  appear  that  the  condition 
had  been  performed,  and  it  was  held  that  the  surrender  had 
not  operated;  but  Baron  Parke  expressed  his  opinion,  that  it 
should  appear  to  be  the  intention  of  the  parties  that  the  term 
should  immediately  cease,  in  order  to  make  a  valid  surrender.^ 
Another  case  referred  to  in  support  of  this  doctrine  is  that  of 
Johnstone  v.  Huddlestone,  in  the  Queen's  Bench,  where  an 
insufficient  notice  to  quit  was  verbally  given  by  the  tenant  and 
accepted  by  the  landlord;  and  tbere,  so  far  from  deciding  that 
there  could  be  no  surrender  to  operate  in  faturo,  one  of  the 
judges  declined  to  give  an  opinion  upon  the  point,  and  the 
other  expressed  his  opinion  that,  if  the  acceptance  by  the  land- 
lord had  been  in  writing,  it  would  have  been  a  good  surrender .= 
On  the  other  hand,  it  was  stated  by  the  court,  at  nUi  pritu,  in 
Aldenburgh  v.  Peaple,  where  a  tenant  from  year  to  year  gave 
an  irregular  notice  to  quit,  that  if  the  notice  was  in  writing 
and  signed  by  the  tenant,  the  landlord  might  tfeat  it  as  a  sur- 
render of  the  tenancy.*  lu  the  mora  recent  cases  of  Williams 
V.  Sawyer,  in  the  Common  Pleas,'  Nickells  v.  Atherstone,  in 
the  Queen's  Bench,'  and  Forquet  v.  Moore,  in  the  Court  of 
Exchequer,''  the  question  seems  to  have  been  treated  as  unset- 
tled. In  the  Supreme  Court  of  New  York  the  contrary  doc- 
trine to  that  of  Doe  d.  Murrall  v.  Milward  has  been  held,  and 

'  Doe  d.  Murrall  p.  Milwwd,  3  Me«a.  &  Wela.  828. 

■  WedcUU  V.  Capes,  1  Meea.  &  Wels.  SO. 

■  Jobnstone  t>.  Huddiegtone,  i  Bam.  &  Ores.  922. 

•  Aldenburgh  v.  Peaple,  6  Cair.  &  Payne.  212. 

'  Williams  t>.  Sawyer,  6  J.  B.  Moore,  226 ;  8.  C.  3  Brod.  &  Bing.  70. 

*  Nickells  o.  Atheritone,  10  Adol.  &  Ell.  (n.  s.)  944. 
'  For<iaet  v.  Moore,  7  W.,  H.  &  Q.  870. 
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supported  by  reaBoning  which  appears  satisfactory.  Ad  an- 
sealed  agreement  was  made  by  a  lessee,  to  relinquish,  upon 
failure  to  perform  certain  stipulations,  a  lease  previously  exe- 
cuted under  seal,  and  it  was  decided  that  the  agreement,  though 
inoperative  as  a  defeasance  for  want  of  a  seal,  was  valid  as  a 
contingent  surrender.  Gowen,  J.,  in  delivering  the  judgment 
of  the  court,  said :  "  A  surrender  when  complete,  is,  as  it  were 
a  demise.  It  may  be  made  upon  condition,  that  is,  to  become 
void  upon  condition ;  and,  thoi^b  no  case  goes  so  far  as  to  say 
that  a  surrender  may  be  made  to  become  good  upon  condition 
precedent,  yet  there  seems  to  be  no  objection  to  that  tn  princi* 
pie,  if  the  interest  surrendered  be  not  a  freehold.  That  can- 
not in  general  be  granted  to  take  effect  in  future,  but  a  term 
for  years  can.  The  surrender  of  a  term,  to  operate  tn  Jit^ro, 
is  equally  free  of  the  objection.  Contracts  of  parties,  whether 
hy  deed  or  otherwise,  should  always  take  effect  according  to 
their  real  intent,  if  that  be  possible  consistently  with  the  rules 
of  law."  ^ 

g  48.  It  is  necessary  to  a  correct  understanding  of  this 
branch  of  the  statute,  that  we  consider,  as  briefly  as  may  be, 
what  arie  those  surrenders  by  act  and  operation  of  law,  which 
are  expressly  excepted  from  it.  In  a  recent  and  important 
case  in  the  Court  of  Exchequer,  it  was  said  that  the  term  "  sus- 
render  by  act  and  operation  of  law,"  is  properly  applied  to  cases 
where  the  owner  of  a  particular  estate  had  been  a  party  to 
some  act,  the  validity  of  which  he  is  by  law  afterwards  estopped 
from  disputing,  and  which  would  not  be  valid  if  his  particular 
estate  continued  to  exist.^  The  great  majority  of  cases,  how- 
ever, appear  to  place  such  surrenders  upon  a  broader,  and  on 
the  whole  more  satisfactory,  ground,  namely,  of  acts  done  or 
participated  in  by  the  lesseo,  from  which  a  clear  intention  that 
his  previous  estate  shall  cease  is  to  be  presumed.^    The  most 

'  Allen  p.  Jaquiab,  21  Wend.  (N.  T.)  636.    See  Shep.  Touch.  807 ; 
Woodfkira  Landlord  md  Tenant,   141 ;   Coapluid  n.  Maynard,  12  Eui, 
134 ;  AUgd  v.  DeTlin,  6  Bosworth  (N.  Y.) ,  1. 
.    ■  Ljoa  t>.  Reed,  13  Meea.  &  Wels.  265. 

*  DaviTCD  d.  Bromley  t>.  Stanley,  4  Borr.  2210;  WiImd  t>.  Sewell, 
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obvious  instance  under  the  first  definition  ^ven  above  of  these 
surrenders,  and  what  is  said  hj  Mr.  Roberts  to  be  the  proper 
example  of  a  surrender  by  act  and  operation  of  law,  is  where 
a  lessee  for  life  or  years  accepte  &om  his  landlord  a  new  lease 
of  the  same  premises,  to  take  effect  during  the  time  limited  for 
the  first  tenancy.  By  accepting  such  a  lease  he  admits  the 
capacity  of  his  landlord  to  make  it,  which  capacity  could  not 
exist  if  the  old  tenancy  were  not  first  determined.^ 

§  49.  If  the  second  lease  is  void,  and  the  lessee  takes  noth- 
ing under  it,  a  surrender  of  the  first  ooe  will  not  result,  which- 
ever definition  of  surrenders  by  operation  of  law  we  adopt ; 
for  the  lessee  cannot  be  said  to  be  estopped  to  dispute  the  va- 
lidity of  an  act  equally  void  whether  his  old  term  ceased  or 
continued,  nor  could  he  be  presumed  to  intend  to  surrender 
his  previous  tenancy  and  get  nothing  in  return.^  And  it  is 
still  farther  settied,  that  if  the  second  lease  be  not  good  and 
sufficient  to  pass  an  interest  according  to  the  contract  and  in- 
tention of  the  parties,  the  acceptance  of  it  is  no  implied  sur- 
render of  the  previous  estate.  Although  it  may  be  true  that 
accepting  a  lease  which  is  valid  for  some  purposes  and  to  some 
extent  (as,  for  instance,  a  verbal  lease  for  a  term  exceeding 
three  years),  admits  the  ability  of  the  lessor  to  make  it ;  yet 
the  other,  and,  as  has  been  suggested,  safer,  theory  of  surren- 
ders in  law,  will  save  the  lessee  from  the  loss  of  his  old  estate, 
when  it  is  obvious  upon  the  face  of  the  transaction  that  the 
consideration  and  inducement  for  his  surrendering  it  cannot 
bo  realized  by  him.*  Whether  a  surrender  by  operation  of  law 
follows  from  accepting  a  lease  which  is  only  voidable  and  not 
void,  seems  uncertain.  It  has  been  stated  in  the  Queen's 
Bench  that  it  did,  but  more  recently  in  the  same  court,  where 

4Burr.  1075;  Goodrlght  d.  Nichols  c.  Mark,  4  Maule  &  S.  30;  Donellen 
V.  Read,  3  Bam.  &  Adol.  899 ;  Roberta  on  Frauds,  259. 

1  Lyon  e.  Reed,  iitpra;  Van  ReasscUer  d.  Fenaimui,  6  Wend.  (N.  Y.) 
667. 

'  Roe  d.  Earl  of  Berkeley  v.  Archbishop  of  York,  6  East,  86. 

'  WiUon  e.  Sewell,  4  Burr.  197S ;  Davison  d.  Bromley  t>.  Stanley,  4 
Burr.  2210. 
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a  bishop  made  a  second  lease  in  consideration  of  the  actual  sur- 
render ol*  a  former  one,  and  his  succesBor  avoided  the  second 
lease,  the  opinion  appears  to  admit  that  if  the  surrender  had 
not  been  an  actual  surrender  in  fact,  but  by  implication  merely 
from  the  acceptance  of  the  second  lease,  the  avoiding  the  latter 
would  have  had  the  effect  of  reviving  the  former.'  Probably  a 
due  regard  to  the  certainty  of  land  titles  would  lead  us  to  abide 
by  the  older  doctrine.  But  when  t^e  second  lease  is  taken  with 
a  condition  that  it  shall  be  void  upou  a  certain  contingency, 
which  occurring,  the  term  is  lost,  the  first  estate  is  clearly  not 
revived,  for  the  second  lease  when  accepted  was  good  and  ez; 
tinguished  the  former  once  for  all.' 

§  50.  It  is  not  essential  that  the  second  lease  should  be  for 
a  term  equal  to  the  unexpired  term  of  the  first,  or  that  it  should 
be  even  of  the  same  dignity  with  the  first  lease.  An  opinion 
lias  been  expressed  in  £ngland,  that  a  tenancy  at  will  would 
not  be  allowed  to  operate  as  a  surrender  of  a  written  lease  for 
years,  because  no  such  intention  could  be  presumed  in  the 
lessee ; '  but  it  is  inconsistent  with  several  decisions  in  that 
country,  and  does  not  appear  to  have  been  adopted  in  this. 
Thus  it  is  held  that  where  a  tenant  has  bargained  for  a  new 
lease  to  himself  and  another  jointly,  and  pending  the  execution 
of  the  lease,  they  enter  together  and  occupy  the  land,  a  tenancy 
either  from  year  to  year  or  at  will,  according  to  circumatances, 
is  thereby  created,  which  works  a  surrender  of  the  original 
term.*  If,  indeed,  the  old  tenant  alone  contract  for  a  new 
lease,  and,  pending  the  execution  of  the  lease,  remain  iu  poa- 
session,  it  may  depend  upon  the  intention  of  the  parties,  to  he 
collected  from  the  iustrument,  whether  a  mere  tenancy  at  will 
is  created  and  for  what  time ;  but  if  it  is  created,  the  old  tenancy 

'  Roe  d.  Esri  of  Berfcelej  p.  Archbishop  of  Yoit,  lupra;  Doe  d.  Mur- 
ny  v.  Bridgea,  1  Ban.  &  Adol.  Sil. 
'  FulnwntoQ  e.  8te»ud,  Plowd.  107,  b. 

*  Donellan  e.  Read,  3  Bam.  &  AdoL  899. 

•  HunertOD  c.  Stead,  9  Dow.  &  Rjr.  206 ;  Mellow  v.  May,  Cro.  Elis. 
873.  See  the  remark  of  the  court  upon  DooeUan  v.  Bead,  in  Lyon  r.  Reed, 
13  Mees.  &  Wels.  385;  Doe  d.  Gny  v.  SUniou,  1  Meea.  &  Well.  701. 
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■  is  thereby  determined.'  It  is  settled  in  New  York,  in  harmony 
with  this  doctrine,  that  the  acceptance  of  a  verbal  lease,  if  s 
valid  one,  is  &  surrender  of  a  previous  written  lease,  by  act  and 
operation  of  law." 

§  51.  The  theory  that  such  surrenders  depend  upon  the  pre- 
sumed intention  of  the  parties,  has  been  carried,  perhaps,  to  an 
extreme  in  New  York.  It  appeared  that  the  lessee  had  a  good 
title,  by  the  first  lease,  to  all  that  the  second  lease  purported  to 
convey,  besides  the  personal  covenant  of  the  lessor  for  the  pay- 
ment of  improvements ;  that  the  first  lease  was  for  three  lives, 
and  the  second  only  for  one  of  them ;  and  that  no  surrender 
was  in  fact  made  of  tlie  first  lease  or  of  the  bond  accompanying 
it,  hut  both  were  retained  by  the  lessee ;  and,  on  these  facts, 
the  Supreme  Court  said  that  "  every  circumstance,  except  the 
fact  of  receiving  the  second  lease,  altogether  rebutted  the  idea 
of  an  Ultentiou  to  surrender,"  and  held  that  none  liad  taken 
place," 

§  52.  Lastly,  it  is  to  be  observed  that  the  estate,  whatever  it 
is,  the  acceptance  of  which  is  to  work  a  surrender  of  a  previous 
tenancy,  must  take  effect  before  the  previous  tenancy  expires.^ 
Where  an  agreement  in  writing  was  made  between  landlord  and 
tenant,  signed  by  the  landlord,  for  a  new  lease  to  be  granted  at 
any  time  after  the  completion  of  repairs  to  be  made  by  the 
tenant  with  all  convenient  speed,  but  blanks  were  left  for  the 
day  of  the  commencement,  and,  the  repairs  being  completed, 
the  landlord  tendered  a  lease  to  commence  from  that  time,  but 
the  tenant  insisted  that  the  new  lease  was  not  to  commence 

'  Doe  d.  Graj  v.  Stanion,  1  Meea.  &  WeU.  695. 

■  Scbieffelin  o.  Carpenter,  15  Wend.  (N.  Y.)  400;  SmltJi  v.  Niver, 
2  Barb.  (N.  Y.)  180.  See  also  Dodd  p.  Acklom,  6  Mann.  &  Gr.  672.  Of 
course  die  remarks  in  this  seL-tion  are  confined  to  tenancies  at  will  pur- 
poselj  created  by  the  parties,  and  do  not  apply  to  sncb  as  may  result,  for 
iutaoce,  from  an  untuccessful  attempt  to  create  a  term  by  parol  for  more 
tlian  tbe  atatutory  peHod.  The  lease  which  is  to  work  the  surrender  must, 
as  we  have  seen,  be  valid,  to  past  the  Interest  wliich  it  purports  to 
convey. 

'  Van  Rensselaer  v.  Pcnniman,  6  Wend.  (N.  Y.)  567. 

*  Roberts  on  fraudf ,  260 ;  Doe  d.  Itawlings  e.  Walker,  6,,Bani.  &  Cres.  I'lL 
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till  the  expiration  of  the  old,  the  Master  of  the  Bolts  said  he 
eould  not  admit  parol  evidence  to  prove  that  the  defendant  was 
to  surrender  any  part  of  his  first  lease,  and  ordered  perform- 
ance by  accepting  a  lease  to  run  &om  the  expiration  of  the  first 
one.' 

§  58.  A  surrender  by  act  and  operation  of  law  will  also  fol- 
low from  an  actual  change  of  tenancy.  When  the  old  tenant 
quits  and  a  new  tenant  enters  upon  the  premises,  and  is  accepted 
as  such  by  the  landlord,  the  interest  of  the  old  tenant  is  fairly 
aurrendered  by  act  and  operation  of  law.^  These  are  acts  so 
solemn  that  the  parties  are  estopped  to  deny  them,  and  are 
sufficiently  notorious  to  leave  but  small  room  for  fraud  or 
peijury  in  the  testimony  of  witnesses  to  prove  them.  This 
doctrine,  resting  on  a  long  series  of  decisions,  was  strongly 
condemned,  in  the  late  case  of  Lyon  v,  Reed,  in  tlie  Court  of 
Exchequer;  but  it  was  not  found  necessary  to  pass  directly 
upon  it,  and  the  court  simply  refused  to  extend  it  to  reversions 
or  incorporeal  hereditaments,  which  pass  only  by  deed ; "  and 
whatever  doubt  their  opinion  may  have  cast  upon  its  validity, 
was  removed  by  the  still  later  case  of  Nickells  v.  Atherstone, 
where  the  Court  of  Queen's  Bench,  while  showing  that  Lyon 
V.  Reed  had  not  overruled  the  previous  cases,  reasserted  the 
doctrine  which  they  had  established.  The  facts  were  that  tlie 
landlord,  by  express  permission  of  the  tenant,  let  to  another 
tenant  and  gave  him  possession,  and  afterwards  brooght  an 
action  for  rent  against  the  0rst  tenant  upon  his  original  agree- 
ment. The  court  sustained  the  verdict  below  for  defendant  on 
the  issue  of  surrender,  and  in  delivering  judgment  Lord  Den- 
man,  C.  J.,  said,  taking  the  definition  of  a  surrender  m  law 
which  was  laid  down  in  Lyon  v.  Reed :  "  If  the  expression 
'  surrender  by  operation  of  law '  be  properly  *  applied  to  cases 

>  Pfiu  o.  BUckbucoe,  3  Vea.  Jr.  3i,  Sir  Richard  Pepper  Arden,  M.  B. 

■  Stone  V.  WbitJQg,  3  Sturk.  23S ;  FhippB  v.  Sculthorpe,  1  Bftm.  &  Aid. 
50;  Thonuwv.  Cook,  2  lb.  119;  Sparrow  v.  Hftwkea,  2  Esp.  504;  Rand&ll 
C.Rich,  llMa».194;HeBBeltineo.  Seavey,16M&me(4Shep.),2I2;  Smith 
c.  Niver,  2  Barb.  (N.  Y.)  180. 

>  Ljon  V.  Reed,  13  Meea.  &  Wels.  285. 


>vGoo»^lc 


52  STATUTE  OP  PBADDS.  [CH.  IV. 

where  the  owDer  of  a  particular  estate  baa  been  party  to  some 
act  the  T&lidit;  of  which  he  is  by  law  afterwards  estopped  from 
disputing,  and  which  would  not  be  valid  if  bis  particular  estate 
had  continued,'  it  appears  to  us  to  be  properly  applied  to  the 
present.  As  far  as  the  plaintiff,  the  landlord,  is  concerned,  he 
has  created  au  estate  in  the  new  tenant  which  he  is  estopped  to 
dispute  with  him,  and  which  is  inconsistent  with  the  continu- 
ance of  defendant's  term.  As  &r  as  the  new  tenant  is  con- 
cerned, the  same  ia  true.  As  far  as  the  defendant  is  concerned, 
he  has  been  an  active  party  in  tliis  transactjon,  not  merely  by 
consenting  to  the  creation  of  tlie  new  relation  between  the 
landlord  and  the  new  tenant,  but  by  giving  up  possession  and 
thereby  enabling  the  new  tenant  to  enter."  ^ 

§  54.  In  like  manner,  a  surrender  by  operation  of  law  takes 
place  where  two  teuants  of  different  premises  verbally  agree  to 
exchange,  which  is  assented  to  by  the  stewards  of  both  land- 
lords, and  executed  by  taking  possession.*  Wliere  the  new 
tenant  was  accepted  for,  and  took  possession  of,  only  part  of  the 
premises  previously  leased,  but  advertised  the  whole  to  be  let 
or  sold,  and  had  taken  rent  from  the  old  tenant  up  to  the  middle 
of  the  quarter,  it  was  held  to  be  a  surrender  in  law  of  the 
whole  premises.'  But  where  the  lease  under  which  the  new 
tenant  has  entered  and  occupied  turns  out  to  be  invalid,  tlie 
mere  entry  and  occupation  will  not  have  the  effect  to  surrender 
the  first  tenancy,  contrary  to  the  intentions  of  all  parties.* 

§  55.  That  there  should  be  an  actual  change  of  possession 
is  indispensable  to  such  a  surrender  in  law  aa  we  are  now  con- 
sidering.^   Thus,  a  verbal  license  to  a  tenant  from  year  to  year, 

<  Nickells  v.  Atherstone,  10  Adol.  &  £U.  (k.  b.)  SM. 

■  Bees  p.  Williams,  T^rw.  &  Gr.  23. 

"  Reeve  v.  Bin),  1  Cro.,  Mees.  &  Ros.  31. 

•  Schieffeitu  o.  Cupeuter,  15  Wend.  (N.  Y.)  400.  Wliere  tlie  Msignee 
of  a  term,  under  a  verbal  agreement  lo  take  the  term  and  pay  for  certain 
repain,  eDten  and  occupies,  it  seems  be  maj  defend  payment  for  the 
repairs,  that  remaining  eiecutoiy.  Butteraere  v,  Hajes,  5  Mees.  &  Web. 
456. 

*  Taylor  e.  Chapman,  Feake,  Add.  Caa.  19 ;  Thomson  v.  Wilson,  2  Stark. 
979 ;  Lammott  v.  Gist,  2  Uarr.  &  Giil  (Md.),  43S. 


>vGoo»^lc 


CH.  ly.]  BUBBENDEBS.  6S 

for  instance,  to  quit  in  the  middle  of  a  qnarter,  and  the  tenant 
quitting  accordingly,  was  held  to  be  insufficient  in  Mollett  v. 
Brayne',  a  case  which  has  ofleu  heea  quoted  against  those  which 
hold  surrenders  by  operation  of  law  to  arise  from  a  change  of 
tenancy,  but  which  is  perfectly  reconcilable  with  them,  on  the 
ground  that  in  this  case  no  possession  was  token  as  in  the  other 
cases,  and  therefore  the  surrender  did  rest  entirely  in  agree- 
.  ment,  and  was  ^^nst  the  spirit  of  the  statute.'  Where,  how- 
ever, the  tenant  assigns  his  term  by  writing  and  the  landlord 
assents,  though  verbally,  no  actual  entry  upon  the  land  by  the 
assignee  appears  to  be  necessary.^  It  is  not,  it  seems,  neces-  ' 
sary  that  the  possession  should  l>e  tahen  by  a  new  tenant ;  the 
resumption  of  it  by  the  landlord  himself  is  held  to  be  sufficient.* 
And  the  court  of  Common  Pleas  lately  held,  that  by  the  deliv- 
ery back  of  the  key  by  the  tenant  animo  turtwn  reddmdi  and 
the  acceptance  of  it  by  the  landlord,  there  was  a  change  of 
possession  such  as  worked  a  surrender  of  the  term.'  Though 
in  all  such  cases  the  previous  tenant  is  a  necessary  party  to  the 
surrender,  yet  it  has  been  held  in  Pennsylvania,  and  as  it  seems, 
very  reasonably,  that  when  a  tenant  abandons  the  premises  and 
absconds,  it  amounts  to  a  Burrender  as  against  him,  though  he 
in  words  deny  that  be  has  surrendered ;  and  the  landlord  may 
enter.' 
§  56.  It  is  not  enough  that  there  be  an  actual  entry  by  the 

*  MoUelt ».  BrajTie,  2  Camp.  103. 

*  Stone  V.  Wfaiting,  2  StarL  235 ;  Dm  d.  Johnstone  r.  Hnddlestone,  4 
Bsm.  &  Cres.  922. 

■  Walker  e.  lUchardson,  2  Mees.  &  Wels.  882.  So  in  itiekigaa ;  Logan 
t).  AndenoD,  2  Dong.  101.  But  if  there  be  a  corenant  hj  the  lessee  not  to 
Haign,  *  parol  waiver  hy  the  leaaor  and  leasee's  assigning  his  term  does  not 
dischai^e  him  fi-om  the  other  covenants  in  the  lease,  but  be  is  still  liable  for 
breach  of  them  committed  bj  the  assignee.  Jackson  d.  Church  v.  Brown- 
son,  7  Johns.  (N.  Y.)  227. 

*  Orimman  c.  Legge,  8  Bam.  &  Cres.  324 ;  Lamar  e.  KfcNamee.  10  Gill 
&  Johna.  (Ud.)  116.  But  this  is  doubud  in  Morriaon  p.  Cbadwick,  7 
Mann.,  Gr.  ft  Sc  26G. 

*  Dodd  e.  Acklom,  6  Maon.  &  Gr.  672.  This  caae  has  been  since  dia- 
cDMed,  hat  not  overmled,  in  Fnmivall  e.  Grore,  8  C.  B.  (m.  s.)  496. 

*  McKinney  o.  Reader,  7  Valts  (Pa.),  123. 
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,  nav  tenant,  but  it  must  be  with  the  landlord's  asBent  and 
acceptance  of  him  as  his  tenant.  Thus,  where  a  tenant  sold 
out  the  remainder  of  his  term  to  one  who  had  agreed  to  pur- 
chase the  rerereion  from  the  landlord,  and  the  purchaser,  with- 
out the  landlord's  assent,  put  Iq  a  new  tenant  who  occupied 
two  years,  and  afterwards  the  ^reemeut  for  the  purchase  of 
the  reversion  was  rescinded,  it  was  held  that  the  original  tenant 
was  liable  to  the  original  landlord  for  the  whole  rent  from  the 
time  he  quitted  the  premises  to  the  end  of  the  term,  the  land- 
lord not  haring  assented  to  the  change  of  tenancy,  and  there 
having  been  do  surrender  in  writing.  The  court  said  it  did 
not  appear  that  the  second  tenant  was  ever  liable  to  the  plain- 
tiff for  rent;  and  Parke,  B.,  distinguished  the  case  from  Phipps 
V.  Sculthorpe,'  because  tiiere  the  landlord  assented,  though 
verbally,  to  hold  the  new  comer  as  tenant.'  Of  course  the 
original  tenant,  as  well  as  his  landlord,  must  be  a  consenting 
party  to  the  substitution  of  the  new  tenant,  and  whether  in 
either  case  the  necessary  assent  has  been  given,  is  for  the  jury 
to  determine  upon  all  the  circumstances  of  the  case.  Where  a 
lessor,  pending  the  term,  made  another  lease  to  a  third  party, 
and  it  becoming  a  question  whether  the  original  lessee  had  so 
assented  to  the  transaction  as  to  determine  his  interest  by 
operation  of  law,  bis  lease  was  produced  from  the  lessor's  cus- 
tody with  the  seals  torn  off,  and  it  was  proved  to  be  the  custom 
to  send  in  old  leases  to  the  lessor's  office  before  a  renewal  was 
made,  it  was  held  that  there  was  evidence,  particularly  tliat  of 
the  custom,  from  which  the  jury  might  infer  that  the  original 
lessee  had  assented  to  the  making  of  the  second  lease,  so  that 
bis  tenancy  had  been  regularly  determined.^  So,  where  the 
ront  was  regularly  paid  by  a  third  person,  who  occupied  for  two 
years  after  the  original  tenant  disappeared,  the  court  refused  to 
set  aside  a  verdict  Ending  that  the  landlord  had  accepted  the 
former  as  his  tenaut.*    Perhaps,  however,  the  mere  fact  of  re- 

■  1  Bftm.  &  Aid.  fiO.  '  Huihewi  p.  Sawell,  6  TuinL  270. 

*  Walker  t>.  lUcbudeoD,  2  Meei.  &  Wels.  882. 

*  Woodcock  o.  Nutfa,  8  Bing.  170. 
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ceiving  a  payment  of  rent  from  a  neff  occupant  should  not  be 
held  to  discharge  the  original  tenant,^  but  whore  rent  is  received 
from  the  neir  tenant  as  an  original  and  not  a  sub-tenant,  the 
landlord,  it  is  held,  is  estopped  from  denying  a  legal  surrender 
of  the  first  lease.^ 

§  57.  The  acts  of  landlord  or  tenant,  which  will  estop  him 
to  deny  a  surrender,  being,  as  we  have  seen,  such  acts  as  are 
plainly  irreconcilable  with  an  intention  to  continue  the  relation 
of  landlord  and  tenant,  it  will  be  clear  that  a  landlord  may  do 
such  acts  as  are  necessary  and  reasonable  for  the  preservation 
of  his  property  during  the  vacation  of  it  by  a  tenant,  without 
producing  such  a  consequence.  Thus  advertising  premises  to 
let  or  sell,  the  tenant  having  quitted,  does  not  estop  from  hold- 
ing him  for  the  rent  until  a  new  tenant  be  put  in.^  But,  on 
the  other  hand,  a  mere  prot«8tation  against  a  surrender  will 
not  prevail  against  such  acts  as  must  be  held  to  work  one,  or 
the  party  not  in  fault  be  left  helpless  indefinitely;  where  a 
tenant  quits  the  premises  and  absconds  with  his  family  and 
effects,  and  upon  the  landlord  resuming  possession,  the  former 
tenant  undertook  to  sustain  an  action  against  him  from  his 
retreat,  it  was  held  that  he  had  surrendered  his  term  by  aban- 
donment.* 

'  CopeUnd  d.  W&tta,  1  St&rk.  95. 

■  Smith  e.  NiTer,  3  B&rb.  (N.  T.)  180.  Bajlej  d.  DeUpUiae,  1  Saund. 
(N.T.)5. 

'  Redpath  v.  Roberts,  3  Esp.  225.  It  irill  be  observed  tbat  in  Reeve  tr. 
Bird,  1  Cro.,  Uees.  &  Ros.  31,  there  iras  an  actual  admiuioa  of  a  new 
tenant  to  part  of  the  premises,  besides  the  adTer^Bing  to  let  or  selL 

*  McKinney  v.  Reader,  7  Watts  (Pa.),  123. 
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CONVETANCBB  BT  OPERATION  OP  LAW,  ETC. 

§  68.  In  the  present  chapter,  which  closes  our  consideration 
of  the  first  three  sections  of  the  statute,  it  is  proposed  to  in- 
quire how  far,  if  at  all,  an  estate  in  land  ma;  be  still  created 
or  transferred  b;  manual  or  symbolical  acts  of  the  parties, 
without  writing,  and  what  are  conveyances  by  act  and  operation 
of  law ;  using  the  term  conveyances  in  a  somewhat  restricted 
sense,  not  embracing  the  making,  surrender,  or  assignDtent  of 
leases,  as  that  branch  of  conveyances  has  been  already  treated 
of  under  the  sections  and  clauses  of  the  statute  having  partic- 
ular reference  to  them.  ■ 

g  59.  The  general  principle  tiiat  cancelling,  altering,  or  re- 
delivering the  title  deeds  of  corporeal  interests  in  lands  does 
not  operate  to  revest  the  land  in  the  grantor,  is  too  familiar  to 
require  the  citation  of  authorities.  Lord  Chief  Justice  Eyre 
declared  in  the  case  of  Bolton  v.  The  Bishop  of  Carlisle,^  that 
he  would  hold  the  law  to  be  the  same  with  respect  to  incor- 
poreal hereditaments,  which  lie  in  grant  and  were  conveyed 
without  livery ;  but  undoubtedly  the  weight  of  opinion  is 
against  this  suggestion.'  For  things  which  are  said  to  lie  in 
grant  are  conveyed  by  means  of  the  grant ;  the  deed  itself  is 
the  essential  instrumentality  of  transfer ;  but  in  r^^d  to  cot^ 
poreal  estates,  livery  of  seisin  is  that  instrumentality,  and  the 
deed  is  only  the  written  evidence  of  it.  The  principle,  as  above 
expressed,  may  be  illustrated  by  the  cases  in  which  a  deed  of 
land  is  altered  in  some  material  respect  by  the  grantee.    In 

'  Bobon  V.  The  Bishop  of  Carlisle,  2  H.  Black.  259. 

'  Gilbert,  End.  lU,  112;  Buller,  N.  P.  267 ;  Boberta  on  Fi»uds,  261. 
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these,  it  is  held  that,  aa  to  him  or  those  taking  from  him,  with 
notice  of  the  alteration,  the  deed  is  avoided,  and  neither,  he 
nor  they  can  avail  themselves  of  it  in  evidence,  nor  supply  the 
want  of  it  bf  parol  testimony.^  But,  though  such  alteration 
be  with  a  fraudulent  intent,  yet  if  there  be  a  counterpart  of 
the  original  deed  in  the  hands  of  the  grantor,  the  grantee  may 
sustain  himself  upon  it  and  use  it  to  prove  his  title ;  ^  Uie 
alteration  having  no  effect  to  devest  the  title,  but  only  to  pre- 
vent the  party  making  it,  and  those  who  claim  under  him  with 
notice,  from  using  it  for  the  purposes  of  a  deed,  by  proving 
property  by  it  or  obtaining  redress,  upon  its  covenants. 

§  60.  There  is,  however,  a  class  of  cases  in  which,  while  the 
general  principle,  as  above  stated,  is  carefully  recognized,  the 
courts  in  some  of  the  States  have  allowed  a  certain  eOect  to 
the  cancellation  of  title  deeds  or  their  redelivery  to  the  grantor, 
which  appears  at  first  sight  to  be  in  contravention  of  the  statute. 
Thus,  where  a  deed  has  been  given  and  not  yet  recorded,  and 
the  grantee,  wishing  to  sell  the  estate,  delivers  up  and  cancels 
his  deed,  and  the  grantor  executes  a  new  deed  to  the  purchaser, 
the  titie  of  the  latter  is  good.  Such  at  least  is  the  doctrine 
held  in  most  of  the  New  England  States,  and  in  New  Jersey 
and  Alabama ;  though  it  seems  not  to  be  accepted  in  Connect- 
icut, New  York,  or  Kentucky."  In  the  first-named  States,  the 
general  prininple  is  laid  down,  that  the  voluntary  surrender  or 
cancellation  of  an  unrecorded  deed,  with  intent  to  revest  the 
estate  in  the  grantor,  operates  as  a  reconveyance  to  him ;  *  but 

'  Cbeslej  r.  Frort,  1  N.  H.  14S ;  Bwrett  D.  Thomdiie,  1  Greenl.  (Maine) 
73;  Jackson  d.  Goald  c.  Gould,  7  Wend.  (S.  Y.)  864. 
■  LewU  p.  PajD,  8  Cowen  (N.  T.),  71. 

*  Holbrook  r.  Tiirell,  9  Pick.  (Masa.)  106;  Naron  v.  Grant,  21  Maine 
(8  Sbep.).  160 ;  Muasej  v.  Holt,  4  Foster  (N.  H.),  246 ;  Farrar  ■>.  Farrar, 
4  N.  H.  191 ;  Tomson  t>.  Ward,  1  lb.  9 ;  Dodge  e.  Dodge,  33  N.  H,  487 ; 
Faulks  D.  Bdtds,  1  Green,  Ch.  (S.  Y.)  250 ;  Mollorj  t>.  Stodder,  6  Ala. 
801 ;  Gilbert  v.  Bolklej,  S  Conn.  262 ;  Coe  d.  Turner,  lb.  86 ;  Holmes  e. 
Trout,  7  Peters  (S.  C),  171 ;  Radnor  e.  Wilson,  6  Hill  (N.  Y.),  469. 

*  Famr  V.  Farrar,  Tomson  o.  Ward,  and  Mallorj  v.  Stodder,  jiut  cited. 
Bee,  also.  Trull  t>.  Skinner,  17  Pick.  (Mass.)  213;  where  cancelliDg  a  deed 
of  defeasance  bj  agreement  was  held  to  nfake  die  estate  absolute  in  the 
mortgagee.    Also,  Sherboroe  V.  Fnller,  6  Mau.  183. 
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Bucli  a  transactioD  ia  good,  only  nrhen  fairly  conducted  and 
when  the  rights  of  third  parties  have  not  interrened.^  It  has 
boon  held  in  Massachusetts  that  it  was  good  under  these  oon- 
ditiODS,  though  the  first  grantee  had  been  in  posBession  for 
thirteen  years ;  but  this  was  an  early  case  and  does  not  seem 
reconcilable  with  the  great  number  of  cases,  some  of  which 
are  Masaachosetts  cases,  holding  that  when  real  estate  has 
once  Tested  by  transmutation  of  possession  it  cannot  be  de- 
vested by  cancelling  or  surrendering  the  deed.' 

§  61.  The  principle  on  which  the  doctrine  of  the  cases  re- 
ferred to  in  the  preceding  section  is  supported,  is  explained, 
and  shown  to  be  not  irreconcilable  wi&  the  statute,  by  Chief 
Justice  Shaw,  who  says,  in  delivering  the  judgment  of  the 
Supreme  Court  of  Massachusetts  in  a  comparatively  late  case, 
"  Such  cancellation  does  not  operate  by  way  of  transfer,  nor 
atrictiy  speaking  by  way  of  release  working  upon  the  estate, 
but  rather  as  an  estoppel,  arising  from  Uie  voluntary  surrender 
of  the  legal  evidence  by  which  alone  the  claim  [of  the  tirst 
grantee]  could  be  supported."  The  same  ground  is  taken,  and 
perhaps  more  precisely  stated,  by  the  Supreme  Court  of  New 
Hampshire,  who  say,  "  The  grantee  having  put  it  out  of  his 
power  to  produce  the  deed,  the  law  will  not  allow  him  to  intro- 
duce secondary  evidence,  in  violation  of  his  undertaking,  and 
to  defeat  the  fair  intentions  of  the  parties."  *  Again,  the  can- 
cellation of  a  deed  unrecorded  and  before  possession  taken, 
may  be  said  to  destroy  the  grantee's  inchoate  title,  leaving  the 
grantor  in  poesession  of  his  former  title ;  ^  or  if  it  does  not 
have  that  effect,  it  at  least  places  it  in  the  power  of  the  grantor 
to  sell  or  incumber  the  land,  and  a  bond  fide  purchaser  or  in- 

■  Troll  e.  Skinner,  jiut  cited,  ftnd  MuBhall  e.  Fuk,  6  Mau.  24. 

*  CommonwealCb  e.  Dudley,  10  Mus.  40S.  See  ft  note  to  this  cms,  in 
whicli  the  deciiion  is  stronglj'  criticised  and  lotoj  ftuthoHties  collected. 

■  Troll  D.  SkiDner.  17  Pick.  (MaH.)  213. 

*  MasMy  e.  Holt,  4  Foster  (N.  H.),  248.  Also,  Famr  n.  Furar.  4 
N.  H.  191. 

'  Tomion  v.  W«rd,  1  N.  H.  9. 
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oumbrancer  without  notice  would  have  the  paramouat  interest.^ 
In  any  view,  bowerer,  we  maj  safely  conclude  that  to  allow 
validity  to  such  transactions,  according  to  the  fair  intentions  of 
the  parties,  is  not  necessarily  an  infraction  of  the  Statute  of 
Frauds. 

§  62.  There  is  one  mode  of  conveying  an  interest  in  lands 
without  writing,  which  is  firmly  established  in  the  English  law 
by  a  series  of  decisions  commencing  with  Russell  v.  Bussell,* 
in  1783,  and  tliat  is  by  equitable  mortgage  arising  on  the  de- 
pomt  of  title  deeds.  The  rule  in  such  cases  is  stated  to  be, 
that  when  a  debtor  deposits  his  title  deeds  with  a  creditor,  as 
seciirity  for  an  antecedent  debt  or  upon  a  fresh  loan  of  money, 
it  is  a  valid  agreement  for  a  mortgage  between  the  parties,  and 
is  not  within  the  operation  of  the  Statute  of  Frauds.*  The 
primary  intention  must  be  to  execute  an  immediate  pledge, 
and  thereupon  an  engf^ment  is  implied  to  do  whatever  may 
be  necessary  to  render  the  pledge  available.  Accordingly,  a 
deposit  of  the  title  deeds  for  the  simple  purpose  of  having  a 
Dtortgage  drawn,  and  in  the  absence  of  any  indebtedness  on 
the  part  of  the  depositor,  would  not  raise  an  equitable  mort- 
gage ;  but  if  there  were  a  debt  then  or  previously  incurred,  the 
deposit  would  create  an  equitable  mortgage,  though  there 
should  not  be  a.  word  spoken  between  the  parties  at  the  time.* 
The  lien  thus  created  will  be  extended  to  cover  future  advances, 
if  an  intention  to  do  so  is  made  out  by  evidence;'  and,  though 
the  deposit  be  made  for  a  particular  pnrpose,  it  seems  that  that 
purpose  may  be  enlarged  by  subsequent  agreement,  without  in- 
volving the  necessity  of  actual  redelivery.^     When,  however, 

■  M>llor7  c.  Stodder,  6  Alft.  SOI. 

*  1  Bro.  Ch.  269.    See  aaea  referred  to  in  other  notes  to  this  aecdoa. 

*  2  Story,  Eq.  Jar.  §  102a 

'  NorriB  p.  Wilkinson,  12  Yet.  Jr.  192;  Kejrs  p.  WiUiamt.  3  Yo.  &  CoH. 
(Ex.)  6d ;  Hocklej  v.  Bftntock,  1  Rum.  141 ;  Brizick  o.  Mtuin«r«,  9  Mod. 
284;  Hooper,  ez parte,  1  Meriv.  7;  Pun  c.  Smitb,  2  Uyl.  &  Keen,  417. 

*  Whitworth  v.  GaaguD,  3  Hare,  116 ;  L*,ngston,  ex  parte,  17  Yes.  Jr. 
228.    But  see  Hoopw,  ex  parte,  19  Vet  Jr.  477. 

■  KenaiDgton,  m  parte,  2  Tea.  &  Ben.  79. 
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the  partiea  accompany  the  deposit  hy  a  written  memorandum 
to  explain  its  purpose,  parol  evidence  will  not  be  admitted  to 
show  anj  other  intention.  Indeed,  in  the  absence  of  any  writ- 
ten memorandum  a  mere  deposit  will  never  create  an  equitable 
mortgage  as  against  strangers,  except  when  it  can  be  accounted 
for  in  no  other  way,  or  the  holder  is  a  stranger  to  the  title  and 
the  lands;'  and  the  delivery  of  such  a  memorandum  to  the 
creditor  will  not  supply  the  place  of  the  actual  deposit  of  the 
title  deeds  with  him.'  The  deposit  may  be  with  some  person 
on  behalf  of  the  creditor,  and  over  whom  the  depositor  has  no 
control,  provided  the  purpose  of  the  deposit  be  proved ;  a  de- 
posit with  the  mortgagor's  own  wife  has  been  Held  insufficient' 
It  is  (fettled,  also,  although  at  first  subject  to  some  doubt,  that 
all  the  title  deeds  must  be  deposited,  and  not  a  part  only  for 
the  whole.* 

§  63.  A  deposit  made  under  these  circumstances  and  con- 
forming to  these  rules,  creates  an  equitable  lien  which  is  pre- 
ferred to  a  subsequent  purchaser  or  mortgagee  of  tlio  legal 
estate  with  notice.  The  whole  doctrine  has  been  strongly  con- 
demned by  the  most  eminent  English  judges,  and  the  disposi- 
tion of  the  courts  is  to  restrict  rather  than  enlarge  its  operation. 
It  is  not,  therefore,  ordinarily  applied  to  enforce  parol  agree- 
ments to  make  a  mortgage  or  to  make  a  deposit  of  title  deeds 
for  that  purpose.^ 

§  64.  The  doctrine  of  equitable  mortgages  arising  upon  the 
deposit  of  title  deeds  does  not  prevail  generally  in  this  country. 
It  has,  however,  been  adopted,  and  distinctly  acted  upon  in  the 
case  of  Rockwell  v.  Hobby,  in  New  York.  The  assistant  Vice- 
Chancellor  there  says :  "  lu  the  absence  of  all  otlier  proof,  the 
evidence  of  an  advance  of  money,  and  the  finding  of  title  deeds 
of  the  borrower  in  the  possession  of  the  lender,  is  lield  to  es- 

■  OkM  od  Morteage*.  217;  Bozon  ir.  Wiltianu,  S  Yo.  &  J«rT.  150; 
Allea  o.  Knight,  11  Jiir.  627 ;  Hooper,  ex  parte,  tupra. 

*  Coming,  exparle,  9  Tea.  Jr.  115. 

•  Ibid. 

■  Coote  on  Mortgagei,  p.  203. 

'  3  Stoi7,  Eq.  Jut.  §  1020;  4  Kent,  Com.  161. 
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tablish  an  equitable  mortgage.  In  the  caae  before  me,  the 
deed  weot  into  the  poBscsBion  of  the  testator  for  some  purpose. 
None  ia  specifically  proved,  but  there  is  an  advance  of  money 
proved,  an  advance  which  went  to  discharge  a  mortgage,  given, 
in  truth,  for  a  part  of  the  purchaee-moDey  of  the  land  described 
in  that  deed.  The  only  inference  ib  that  the  deed  was  deposited 
as  security  for  the  advance." '  In  South  Carolina,  the  doctrine 
also  appears  to  be  admitted  as  prevailing ;  though  apparently 
in  Kentucky,  and  clearly  in  Pennsylvania  and  Mississippi,  it  is 
rejected."  Some  of  the  courts  of  this  country  have,  however, 
held  that  an  eng^^ment  in  wnting  to  give  a  mortgage,  or  a 
mortgage  defectively  execut«d,  or  any  imperfect  attempt  to 
create  a  mortgage,  or  to  appropriate  specific  property  to  the 
discharge  of  a  particular  debt,  will  create  a  mortgage  in  equity, 
or  a  specific  lien,  which  will  have  precedence  of  subsequent 
judgment  creditors." 

§  65.  Upon  the  question  whether  a  mortgage  of  land  is  a 
conveyance  within  the  Statute  of  Frauds,  so  as  to  be  not  assign- 
able without  writing,  very  eminent  authorities  are  divided.  In 
the  case  of  Martin  d.  Weston  v.  Mowlin,  decided  as  early  as 
1760,  the  questioii  before  tlie  court  seems  to  have  been,  whetlier, 
under  a  general  bequest  of  a  testator's  personal  property,  in- 
cluding his  debts,  his  iuteroBt  as  mortgagee  of  land  would  pass. 
Lord  Mansfield  said :  "  A  mortgage  is  a  cbai^  upon  the  land, 
and  whatever  would  give  the  money  will  carry  the  estate  in 
the  land  along  with  it  to  every  purpose.    Tlie  estate  in  the 

■  RockweU  e.  Hobby,  2  Sand.  Ch.  9. 

■  Welsh  n.  Usher,  2  Hill,  Ch.  (8.  C.)  166 ;  Wmiuoe  v.  Stratton,  10  Sm. 

6  Marsh.  (Miss.)  418;  Gothard  o.  Flyon,  26  (Miss.)  68;  Yanmeter  t>. 
McFwldiu,  S  B.  Mod.  (Kj.)  436 ;  Bowers  c.  OyaKi,  3  Penn.  239 ;  Shite 
e.  Diffenbach,  8  But  (Pa.),  233;  RickeU  v.  Madeira,  1  Bawle,  326-827. 
See,  also,  Williams  r.  HiU,  19  How.  (U.  S.)  2fi0.  In  Vermont,  the  qne*. 
lion  has  been  lately  judicially  treated  as  an  open  one ;  but  the  decision  went 
on  other  groauds.     Bickuell  e.  Biuknell,  31  Verm.  498. 

'  Howe's  case,  1  Paige  (N.  Y.),  125 ;  Bank  of  Muskingum  v.  Carpenter, 

7  Ohio,  21 ;  Lake  v.  Doud,  10  lb.  416 ;  Doe  d.  Bni^ss  n.  The  Bank  of 
aeveland,  3  McLean  (C.  C),  140;  Read  t>.  Gaillard.  2  Desaus.  (S.  C.) 
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land  is  the  Bame  thing  as  the  money  due  upon  it.  It  will  be 
liable  to  debts ;  it  will  go  to  executors  ;  it  will  pass  b;  a.  will 
not  made  and  executed  with  the  solemnities  required  bj  the 
Statute  of  Frauds.  Tlie  assignment  of  the  debt,  or  foi^ving  it, 
will  draw  the  land  after  it  as  a  consequence.  Na;,  it  would  do 
it  though  the  debt  were  forgiven  only  by  parol,  for  the  right  to 
the  land  would  follow  notwitlistanding  the  Statuteof  Frauds."  ^ 
The  view  here  takeu  by  Lord  Mana&eld  is  adopted  by  Powell 
in  the  Treatise  on  Mor^agea,  but  vigorously  opposed  by  Mr. 
Roberts  in  his  work  upon  the  oouatruction  of  the  statute.' 
Considering  a  mortg^e  according  to  its  strict  legal  efibct,  we 
should  say  with  the  latter  author  that  "  it  should  seem  extraor- 
dinary indeed  that,  with  respect  to  that  part  of  the  complex 
transaction  called  a  mortgage  which  oonsists  in  the  conveyance 
of  the  laud  itself,  the  Statute  of  Frauds  should  be  restrained 
from  applying  to  it."  The  doctrine  in  Martin  v.  Mowlin,  how- 
ever, is  that  of  Courts  of  Equity  both  in  this  country  and  in 
England,"  and  the  tendency  of  the  courts  of  law  has  been  con- 
stantly towards  conformity  with  the  equitable  and,  we  may  say, 
the  reasonable  and  practical  construcUon  of  a  mortgage.  In 
the  different  States  of  the  Union,  opposite  views  upon  this 
question  are  strongly  asserted,  although  upon  the  whole  the 
preponderance  of  judicial  opinion  may  be  fairly  said  to  be,  that 
a  mortgagee's  interest  will  pass,  at  law  as  well  as  In  equity, 
with  the  debt  to  which  it  is  collateral,  and  consequently  with- 
out the  formalities  imposed  by  the  statute  upon  the  alienation 
of  lands.*     This  doctrine  is  not  opposed  by  the  circumstance 

<  iitxtia  d.  Weston  ».  Mowlin,  Burr.  969. 

•  Powell  on  Mortgages,  187 ;  Eoberts  on  Frauds,  372. 

'  Thomborongb  e.  Baker,  Css.  in  Cb.  1,  288 ;  Maitbews  o.  Wallwyn,  i 
Yes.  Jr.  1]8;  Kicbards  e.  Sjm,  Barnard,  Ch.  90,  per  Lord  Hardwicke; 
Green  p.  Hart,  1  Johns.  (N.Y.)  580;  Aymar  c.  Bill,  6  Johns.  Ch.  (N.Y.) 
670  i  2  Story,  Eq.  Jur.  §§  1013-1018 ;  4  Kent,  Com.  160. 

*  1  FoKell  on  Alortgages,  187 ;  Bex  e.  St.  Micbael's,  Doug.  6S0 ;  EatOQ 
cJaqnes,  1  H.  Black.  117,  note;  Chimney  c.  Blaukbume,  Doug.  lU;  Syl- 
vester r.  Jarmao,  10  Price  (Ex.),  78 ;  i  Kent,  Com.  160.  The  doctrine  in 
Martin  v.  Mowlin,  has  been  affinned  in  New  York,  both  at  law  and  in 
equity.    Green  r.  Hart,  1  Jobiu.  S80;  Jackson  v.  Willard,  4  Johns.  41; 
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that,  in  many  of  the  States,  prorisioQ  is  made  for  the  dischai^ 
of  mortf^ages  after  paymeot,  by  the  e&try  of  satisfaction  in  the 
margiu  of  the  registry ;  for  this  may  mean  only  to  provide  a 
remedy  for  damf^^  sustained  by  the  refusal  of  the  mortgagee 
to  put  an  ackuowledgment  of  such  payment  on  fecord.' 

§  66.  It  has  been  suggested  that  the  equitable  doctrine  we 
have  been  considering  might  be  better  reconciled  with  the  stat- 


Bunjan  t>.  MersereMi,  11  JohnB.  634;  WilooD  v.  Troup,  2  Cowen,  196; 
JohDson  e.  Hart,  3  Johns.  Caa.  322 ;  Aymar  t>.  Bill,  5  Johns.  Ch.  670,  671, 
672 ;  J&ckson  d.  Curtis  e.  Bronson,  19  Johns.  325 ;  Gillett  v.  Campbell, 
1  Denio,  620.  And  in  the  New  York  Coart  of  Appeals,  Malins  e.  Brown, 
4  Comst.  403,  it  was  Nud  that  such  being  tiie  law  of  that  State,  it  was 
doubtful  if  a  parol  agreement  to  discharge  the  mortgage  without  payment 
of  the  debt  would  not  be  good.  It  is  adopted,  also,  in  Neie  Hampshire, 
Southerin  s.  Mendnm,  5  N.  H.  420,  432;  Kigney  r.  Lovejoy,  13  N.  H. 
247 ;  Bell  v.  Morse,  6  N.  H.  206 ;  Ellison  v.  Daniels,  11  N.  H.  274 ;  Parish 
e.  Gilmauton,  lb.  298 ;  Whittemore  e.  Gibbs,  4  Foster,  484 ;  Page  e.  Pierce, 
6  Foster,  317.  In  Connecticui,  Crosby  v.  Bronson,  2  Day,  425 ;  Dudley  e. 
Caldwell,  19  Conn.  218 ;  Clark  v.  Beach,  6  Conn,  142-169 ;  Huntington  o. 
Smith,  4  Conn.  236 ;  Barkhamstead  v.  Fanningtan,  2  Conn.  600.  In  Fer- 
piont,  Pratt  e.  Bank  of  Benoingtoti,  10  Verm.  293 ;  Eeyes  c.  Wood,  31 
Venn.  331 ;  Belding  v.  Manly,  21  Verm.  660.  In  Illmoig,  McConnell  p. 
Hoddon,  2  Gilm.  640.  In  Kentucky,  Burdett  d.  Clay,  8  B.  Mon.  287; 
Waller  e.  Tate,  4  B.  Mon.  529.  In  MUtUgippi,  Dick  e.  Maury,  9  Smedes 
ft  M.  449;  Lewis  v.  Starke,  10  Jb.  120;  Henderson  v.  Herrod,  lb.  631. 
In  Teaneatee,  Ewing  v.  Arthur,  1  Humph,  637.  In  Alabama,  MuVay  b. 
Bloodgood,  9  Port.  547.  But  it  is  rejected  in  MattCKhutetts,  Warden  r. 
Adams,  15  Moss.  236 ;  Hatch  v.  Dwight,  17  Mass.  289  ;  and  see  Judge 
Trowbridge's  tract  npon  mortgages  contained  in  6  Mass.  5S7,  et  acq. ;  and 
Parsons  v.  Welles,  17  Mass.  419,  in  which  places  the  doctrine  in  Martin  p. 
Mowliu  is  strictly  examined.  But  mere  delivery  of  a  note  and  mortgage, 
accompanied  with  a  power  of  attorney  to  authorize  enforcing  payment,  coa- 
lers an  equiUble  interest  which  cannot  be  defeated  by  a  previous  fraudulent 
assignment.  Cntler  v.  Haven,  8  Pick.  (Mass.)  490.  It  is  rejected,  also,  in 
Maine,  see  Vose  e.  Handy,  2  Greenl.  322,  per  Mellen,  C.  J. ;  Smith  e. 
Kelly,  27  Maine,  237.  And  apparently  in  New  Jersey,  McDermet  d.  Butler, 
6  Halst.  158;  and  in  Maryland,  Erans  c.  Merrikea,  8  Gill  &  Johns.  39. 
In  those  States  where  paying  the  debt  does  not  discbarge  the  mortgage,  of 
course  a  parol  agreement  to  make  no  claim  under  a  mortgage,  though  the 
debt  remain,  cannot  be  enforced.  Parker  o.  Baker,  2  Met.  (Mass.)  423; 
Hunt  V.  Maynanl,  6  Pick.  (Mass.)  489. 

'  Gray  v.  Jents,  3  Mass.   (C.  C.)  620 ;  4  Kent,  Com.  pp.  193-196, 
4th  ed. 
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ute,  by  regarding  the  mortgf^^'a  interest  as  passing  (upoa 
the  assignment  of  the  debt)  by  waj  of  a  trust,  wbiob  trust,  as 
it  arises  by  operation  of  law,  would  be  saved  from  the  section 
of  the  statute  which  is  directed  against  verbal  evidence  of 
trusts  in  land.  But  besides  the  difficulty  of  bringing  such  a 
case  fairly  within  the  terms  of  that  section,  it  seams  unneces- 
sary to  go  beyond  the  plain  rule  derived  from  the  nature  of 
the  contract  of  mortgage  as  interpreted  to  be,  on  the  one  hand 
a  conditional  sale  of  the  laud,  or  on  the  other  a  mere  security 
for  the  debt.'  It  appears,  however,  that  a  mortgage  could 
never  pass  by  mere  parol  gift,  for  want  of  the  possibility  of 
actual  delivery  of  either  the  debt  or  the  security.' 

§  67.  The  most  common  of  those  coses  in  which  the  verbal 
agreements  of  the  parties,  attended  by  certain  acts  tn  pait  are 
sometimes  said  to  transfer  the  title  to  land,  are  verbal  partiUons 
and  verbal  exchanges,  each  followed  by  possession  accordingly. 
Verbal  licenses  to  be  exercised  upon  land,  which  might,  in  one 
view,  belong  to  this  division  of  the  subject,  have  already  been 
discussed  under  the  head  of  leases. 

§  68.  At  common  law,  partitions  might  be  made  between 
joint  tenants  by  deed  only,  between  tenants  in  common  by 
livery  ouly  without  deed,  and  between  coparceners  verbally 
without  deed  or  livery.  Since  the  Statute  of  Frauds,  it  is 
settled  in  England  that  tenants  in  common  and  coparceners 
can  ouly  make  partition  by  writing,  as  provided  in  the  statute ; 
while  the  necessity  for  a  deed  between  joint  tenants  remains  as 
at  common  law.*  In  several  of  the  United  States,  however, 
pardtions  between  tenants  in  common,  followed  by  occupation 
in  severalty,  have  been  held  valid  without  writing,  even  at  law. 
Such  is  the  settled  doctrine  in  New  York,  as  showu  in  a  long 
series  of  coses  commencing  witli  Jackson  f.  Bradt,  in  1804.* 

>  2  Greenl.  Cruiae,  91. 

■  Uoberta  od  Fr&udi,  377. 

'Boberts  on  Frauds,  286;  2  Black.  Com.  323;  AllnaU  on  Partitioni. 
130;  Johnson  o.  Wilson,  WUlis,  248;  Irelitnil  p.  Kittle,  1  Atk.  541; 
Whftley  V.  UswBon,  2  Sch.  &  Lef.  367. 

*  Jftckson  V.  Bradt,  2  Coinei  (N.  Y.),  169.     See,  ftleo,  Jackeon  e. 
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In  this  case,  tenants  in  common  had  made  partition  and  had 
occupied  in  aeveralty  for  fifty  years ;  but  there  was  never  any 
writing  between  them,  except  a  covenant  (though  in  the  report 
it  is  designated  as  a  deed  of  partition),  made  after  the  division, 
by  which  they  agreed  with  each  other,  for  themselves,  their 
heirs  and  assigns,  tliat  the  division  so  made  and  done  should 
thenceforth  and  for  ever  stand  and  remain.  On  the  trial  it  was 
objected  that  this  deed  was  a  mere  covenant,  and  did  not  con- 
tain the  necessary  granting  Words  to  sever  the  estate.  Kent, 
J.,  said  upon  this  part  of  the  case :  **  The  division  and  the  deed 
between  the  proprietors,  by  which  they  consented  to  abide  by 
it,  and  the  separate  possessions  taken  in  pursuance  of  that 
division,  were  sufficient  to  sever  the  tenancy  in  common,  which 
consisted  in  nothing  but  a  unity  of  possession."  The  deed 
being  inoperative  as  such,  it  would  seem  to  be  the  effect  of  this 
decision,  that  the  division  and  the  separate  possession  were 
sufficient  to  effect  a  valid  partition.  Such  at  any  rate  is  the 
construction  put  upon  the  case  of  Jackson  v.  Bradt,  in  the 
subsequent  New  York  cases  upon  this  subject.^ 

§  69.  A  similar  doctrine  has  been  held  in  the  Oarolinas  and 
in  Mississippi.  In  an  eariy  case  in  North  Carolina  the  Court 
said :  "  The  only  privity  by  which  tenants  in  common  are  united 
is  that  of  possession ;  and  this  proceeds  from  the  impoBsibiUty 
of  each  tenant  ascertaining  which  is  his  own  part ;  when  the 
respective  severalties  can  be  ascertained,  the  tenancy  is  dis- 
solved. A  deed  is  not  necessary  to  make  a  partition  between 
them,  for  it  may  he  done  by  parol  if  done  upon  the  land ;  this 
amounts  to  a  livery  in  law,  and  is,  in  its  nature,  as  well  calcu- 
lated to  give  notoriety  to  the  transaction  as  if  tlie  parties  had 
entered  into  a  deed." '    More  recently,  however,  it  has  been 

Huder,  4  Johns.  (N.  T.)  213 ;  Jackson  o.  Tosbrogh,  9  lb.  270 ;  Corbin  t. 
Jackson,  14  Wend.  (N.  Y.)  619 ;  Ryerrs  b.  Wheeler,  26  lb.  434. 

■  See  preceding  note.  It  is  to  be  obserred,  however,  that  the  eminent 
jadge  irho  decided  Jackson  d.  Bradt  does  not  appear  to  have  asserted  the 
doctrine  anywhere  in  the  Commentaries  on  American  Law. 

■  Walker  v.  Bernard,  1  Cam.  &  Norw.  (S.  C.)  82 ;  Haughabaugh  v. 
Hooald,  1  Const.  (S.  C.)  90 ;  WUdey  v.  Bonnej,  31  Miss.  644 ;  Natchez  v. 
Tandervelde,  lb.  706. 
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questioned  ia  that  State  whether  a  parol  partition  with  liver; 
was  effectual;  ao  the  point  cannot  be  considered  as  heing 
settled.! 

§  70.  In  no  case,  however,  has  a  verbal  partition  been  held 
sufficient  for  any  other  purpose  than  to  ascertain  the  limits  of 
the  respective  possessions ;  and,  in  a  case  in  New  Yorb,  where 
the  plaintiff  in  ejectment  undertook  to  base  his  title  upon  a 
verbal  partition,  though  there  had  been  a  separate  holding  for 
twenty-five  years  under  it,  the  court  held  that  a  verbal  parti- 
tion could  in  no  case  operate  to  pass  a  title.^ 

§.  71.  The  decided  weight  of  authority  in  the  United  States 
seems  to  favor  the  English  view  of  this  question,  and  to  be 
opposed  to  allowing  a^  verbal  partition  to  be  effectual  eveu  to 
sever  the  possessions  of  tenants  in  common."  In  New  Jersey, 
particularly,  the  subject  has  received  a  very  full  and  able  exam- 
ination, and  the  reasoning  of  the  court  is  in  the  highest  degree 
satisfactory.  Hornblower,  C.  J.,  in  delivering  the  Judgment 
of  the  Supreme  Court  of  that  State  against  the  validity  of  such 
a  partition,  said :  "  If  the  partition  was  valid  in  law,  when  did 
it  become  so  ?  As  soon  as  it  was  verbally  agreed  to,  or  not 
until  they  severally  took  possession  ?  What,  then,  shall  amount 
to  such  a  possession  as  to  bind  the  parties  ?  How  long  must  it 
continue  ?  If  for  any  period  less  than  twenty  years,  why  not 
ten  or  five  years,  or  a  month,  or  a  day  ?  Again,  suppose  two 
out  of  three,  or  nine  out  of  ten,  co-tenants  ent«r  upon  their 
respective  shares,  take  posseasion,  and  make  improvements  in 
pursuance  of  a  parol  partition  ;  or  suppose  the  lands  ai-e  not  of 
such  a  character  as  to  be  susceptible  of  actual  occupation  or 
-enclosure ;  what  is  to  be  done  in  such  cases  ? "  "  It  is  a  mis- 
.take,  in  my  opinion,  to  suppose  that  tenants  in  common  have 

'  Den  d.  Anden  e.  Anders,  2  Dev.  (N.  C.)  629. 

'  Jackson  o.  Voibragh,  9  Johns.  (N.  Y.)  270. 

'  Porter  v.  Perkins,  5  Masa.  233;  Porter  v.  Hill,  9  lb.  S4;  Den  d. 
Won<lhuU  o.  Longstreet,  S  H&rr.  (N.  J.)  400  ;  Doe  d.  Richman  r.  Bald- 
irm,  1  N.  J.  396 ;  Stuart  c.  Baker,  17  Texas,  417 ;  Goodhue  v.  Barnirell, 
Rice,  £q.  (S.  C.)  198;  Duncan  t>.  Sylvester,  16  Maine  (4  Shep.),  S88, 
in  which  last  case  each  tenant  bad  conveyed  the  property  assigned  U>  him. 
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not  such  a  commumty  of  estate  as  requires  under  the  statute 
a  deed  or  writing  to  put  au  end  to.  It  is  true  they  have  ouly 
a  privity  of  posaesBiou,  but  that  pnrity  giyes  each  tenant  iu 
common  a  freehold  in  erery  part  of  the  undivided  tract,  a  right 
of  possession  in  every  square  foot  of  it.  Such  a  right  is  an 
interest  in  land  that  cannot  he  transferred,  by  the  very  terms 
of  the  statute,  but  by  writing."  ^ 

§  72.  It  is  worthy  of  remark,  that  in  all  the  English  casM 
which  hare  been  referred  to,  the  separate  possession  had  existed 
for  more  than  twenty  years  after  tlie  verbal  partition  had  been 
made ;  nor  does  the  question  of  the  effect  at  law  of  such  posses- 
sion, continued  for  a  less  time,  appear  to  have  arisen.  In  the 
case  of  Den  d.  Woodhull  v.  Longstreet,  just  quoted,  where  it 
had  been  continued  five  or  six  years  only,  and  it  was  decided 
that  it  had  no  effect  to  sever  the  possession,  C.  J.  Hornblower, 
speaking  of  the  leading  If ew  York  case,  Jackson  v.  Bradt,  says : 
"  If  the  court  intended  to  say  that  a  parol  partition,  followed 
by  twenty  years'  poBsession  in  conformity  with  it,  will  be  suffi- 
cient, I  shall  not  differ  with  them."  And  there  seems  to  be  no 
reason  why  the  presumption  of  a  valid  grant  after  the  lapse  of 
twenty  years  should  not  prevail  in  such  cases,  as  in  others  of 
adverse  possession  for  that  length  of  time.'  But  it  is  held  that 
where  a  parol  partition  has  been  made  between  tenants  in  com- 
mon, and  possession  held  in  severalty  according  to  it  for  a  con- 
siderable period,  tbot^h  for  less  than  twenty  years,  upon  a  suit 
in  equity  afterwards  brought  to  compel  a  partition,  the  division 
thus  made  and  acted  on  by  the  parties  will  be  considered  fair 
and  equal.' 


'  Dan  d.  WoodhuU  v.  Longstreet,  S  Harr.  (N.  J.)  405. 

■  Man?  o.  U&rcjr,  6  Met.  (Mus.)  360 ;  DtUl  v.  Brown,  6  Cush.  (Moss.) 
291 ;  Duncan  e.  Sylvester,  16  Uaiiie  (4  Shep.),  388. 

*  Pringle  V.  StnrgeoD,  Litt.  (S^.J  112.  Whatever  latitude  msj  be 
allowed  in  effecting  a  partition  between  tenanta  in  conunon,  a  mere  sale  or 
contract  of  sale  hj  one  of  them  to  the  other  of  part  or  the  irhole  of  hia 
property,  moat  be  in  writing ;  for  the  Statnta  of  Frauds  applies  to  any  con- 
tract for  a  transfer  of  an  interest  in  land,  between  whatsoever  descriptions 
of  parties  it  is  made.    Galbreath  e.  Galbreath,  S  Watts  (Fa.),  U6. 
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§  73.  It  may  be  remarked  that,  in  regard  to  partitions  be- 
tween joint  tenants,  as  the  reasoning  adopted  in  cases  of  ten- 
ants in  common,  namely,  that  the  only  privity  by  vhich  they 
are  unit«d  is  privity  of  posBession,  and  that  their  several  pos- 
sessions may  he  well  ascertained  without  writing,  is  inapplica- 
ble, the  law  remains  the  same  as  before  the  statute,  and  such  a 
partition,  to  be  valid,  must  be  by  deed.' 

§  74.  In  courts  of  equity  verbal  partitions  are  often  treated 
as  contracts,  which,  when  followed  by  possession,  will  be  spe- 
cifically enforced  in  like  manner  as  other  contracts  for  land, 
upon  the  equitable  ground  of  part-performance.  Such  cases 
seem  to  belong  entirely,  therefore,  to  a  subsequent  part  of  this 
treatise  where  the  principles  upon  which  courts  of  equity  pro- 
ceed in  cases  of  part-performance  of  contracts  affected  by  the 
Statute  of  Frauds,  are  to  be  considered.  It  may  be  mentioned 
that  this  appears  to  be  the  proper  view  in  which  to  regard  the 
numerous  Pennsylvania  decisions  on  this  subject;  the  custom 
of  the  law  courts  of  that  State  being  to  administer  equity 
through  the  forms  of  law." 

§  75.  Where  the  proprietors  of  adjoining  lands  agree  upon 
a  line  for  the  settlement  of  a  disputed  boundary  between  them, 
and  take  possession  accordingly,  such  agreement,  though  ver- 
bal  only,  is  binding  on  the  parties  and  those  claiming  under 
them.^  It  does  not  have  the  operation  of  a  conveyance  to  pass 
the  title  to  land  from  one  party  to  the  other,  but,  recognizing 

'  4  Greenl.  Cr.  77 ;  Roberts  on  Frauds,  283-286 ;  Forter  ».  Hai.  9 
MiBB.  S5.  And  see,  B£  to  partition  by  ten&ats  in  mortgage,  Ferkina  e. 
FiitB,  11  Mas*.  125.  In  Haugbabaugh  v.  Honald,  1  Conat.  (S.  C.)  90,  it 
WM  said  tbot  a  joint  tenancy  migbt  be  severed  like  a  tenancy  in  conuntHi, 
but  the  case  was  decided  upon  other  pointa. 

<  Ebert  v.  Wood,  1  Bian.  (Ta.)  216 ;  Galbreath  v.  GalbreaOi,  5  Watta 
(Pa.),  1*6 ;  Calhoun  b.  Hays,  8  Watts  &  Setg.  (Pa.)  127 ;  Rhodes  v. 
Frick,  G  Watts  (Pa.),  31S;  Rhine  v.  Robinson,  27  Fenn.  StAt«,  30.  See, 
also.  Weed  v.  Terry,  2  Doug.  (Mick)  344  j  Cumminga  v.  Nut,  Wright 
(Ohio) .  713 ;  Goodhue  o,  Barnwell,  Rice,  Eq.  (S.  C.)  198  ;  Young  v.  Frost, 
1  Maryland,  377  ;  Sweeny  v.  Miller,  34  Maine,  388. 

>  Jackson  d.  Nellis  p.  Dyeling,  2  Caines  (N.  Y.),  198 ;  Houston  v.  Mat- 
thews, 1  Yerg.  (Tena.)  116 ;  Davis  v.  Townsend,  10  Barb.  (N.  Y.)  333  j 
Boyd  V.  Graves,  4  Wheat.  (S.  C.)  513 ;  Lindsay  e.  Springer,  4  Har.  (Del.) 
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and  ooDfinniDg  the  title  of  both  parties  to  the  iauda  of  which 
tiiBj  are  respectivel;  the  owners,  it  merely  aacertuns  and  fixes 
the  true  line  of  demarcation  between  them,  and  has  no  more 
beariog  upon  tlie  abstract  question  of  title  than  the  testimony 
of  a  witness  showing  the  practical  location  of  a  deed,  accord- 
ing to  its  courses  and  distsuces.^  When  the  parties  have  thus 
fixed  upon  a  line,  and  have  adopted  and  completed  it  by  taking 
possession,  they  are  not  permitted  afterwards  to  call  its  accu- 
racy  in  question ;  their  solemn  act  in  pait,  upon  principles 
of  public  policy  and  for  the  repose  and  security  of  others, 
concluding  them.^  Where,  however,  the  line  is  already  well 
known  and  established,  where  it  has  been  recognized  and  ac- 
quiesced in  by  the  a^oining  owners,  and  more  especially  where 
it  is  indicated  and  marked  out  by  fences,  or  other  permanent 
monuments,  to  which  they  have  claimed  and  occupied  for  a 
sufficient  length  of  time  to  bar  an  entry,  in  such  case  the  verbal 
agreement  is  invalid ;  for,  if  it  operate  at  all,  it  manifestly  must 
operate  to  grant,  assign,  or  surrender  to  one  or  each  of  the 
contracting  parties  an  interest  or  estate  in  land,  to  which,  at 
the  time  of  making  the  agreement,  he  had  no  title  or  claim 
whatever.'  And  it  seems  to  have  beeu  held  in  Tennessee,  that 
if  money  be  paid  by  either  party  upon  the  parol  settlement  of 
the  boundary  line,  even  where  it  had  previously  been  in  dis- 
pute, the  settlement  will  be  invalid.* 

§  76.  By  the  common  law  a  parol  exchange  of  lands  situate' 
in  the  same  county  was  good,  provided  each  party  went  into 
possession  of  the  lands  acquired  by  such  exchange.  This  was 
one  of  the  ancient  common-law  methods  of  transferring  real 
estate,  adopted  at  a  time  when  writing  was  practised  or  under- 
fii7 ;  Bkir  e.  Smith,  1  Benn.  (Mo.)  273 ;  Fuller  r.  Coun^  CoramJMiouera 
of  FlTinouth,  15  Fick.  (MaH.)  SI. 

'  Dbtib  p.  Townsend,  tupra. 

'  Boyd  e.  GnveB,  tupra ;  Kip  v.  Norton,  12  Wend,  (N.  Y.)  127 ;  Tai^ 
borongh  v.  Aberoathy,  Ueigs  (TennT),  413. 

'  Davis  r,  Toirnaend,  tapra;  Nichols  r,  Lj^tle,  4  Tetg.  (Tenn.)  466; 
May  V.  Baskin,  IS  Smedei  &  M.  (Miu.)  428 ;  Gilchrist  v.  McGeo,  B  Yerg. 
(Tenn.)  466 ;  Terry  p.  Chandler,  16  N.  T.  864. 

'  Carrowaj  t>.  ADdereou,  1  Humph.  (Tenn.)  61. 
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stood  but  by  few  iudiTiduals,  and  is  embraced  in  tbe  general 
reform  effected  by  the  Statute  of  Frauds.  It  is  undoubtedly 
the  settled  law  of  this  country,  as  of  England,  that  a  convey^ 
ance  of  lands  by  verbal  exchange  or  barter,  merely,  is  invalid 
by  reason  of  that  statute.^  But  in  regard  to  this  method  of 
'  transfer,  as  in  regard  to  verbal  partitions,  it  must  be  remem- 
bered that  after  the  agreement  of  the  parties  is '  executed  by 
possession  and  occupation  accordingly,  courts  of  equity  vill 
generally  hold  it  binding  upon  conscientious  grounds,  and  to 
prevent  fraud. 

§  77.  The  force  of  the  exception  in  the  third  section  of  tlie 
statute  in  favor  of  assignments,  and  surrenders  which  result 
by  operation  of  law,  has  been  considered  heretofore.  A  few 
matters  belonging  to  the  general  head  of  transfers  by  operation 
of  law  remain  to  be  examined,  before  we  conclude  this  chapter. 
In  Simonds  v.  Gatlin,  Kent,  J.,  Baid  that  the  words,  "act  and 
operation  of  law,"  vrere  strictly  technical  and  referred  to  cer- 
tain ,  definite  estates  such  as  those  by  the  curtesy  and  dower, 
or  those  created  by  remitter ;  and  to  these  may  be  added,  by 
way  of  illustration,  transfers  by  bankruptey  or  succession.' 
Where  a  statute  provided  that  tlie  public  might  acquire  an 
easement  in  land  by  the  consent  of  the  owner  without  writing, 
it  was  said  by  the  Supreme  Court  of  New  York  that  this  was 
a  case  of  a  transfer  by  act  and  operation  of  law.^  But  it  would 
seem  that  it  is  more  properly  a  legislative  dispensation  with 
the  formalities  by  which  the  grantor's  consent  should  be  made 
evident.  His  consent,  his  individual  act,  still  remuns  neces- 
sary, and  is  the  operative  means  of  making  the  transfer.  The 
transfers  which  are  excepted  are  those  which  take  place  by  act 

1  Bober(«  on  Fr&uds,  265 ;  Pembroke  c.  Thorpe,  cited  in  8  Swanst,  437 ; 
Lindsley  o.  Coates,  1  Huum.  (Ohio)  213 ;  Newell  v.  Newell,  13  Term.  24 ; 
Clark  0.  Graham,  6  Wheat.  (S.  C.)  677  ;  Lane  p.  Shackford,  5  N.  H.  130 ; 
MaydweU  o.  CarroU,  3  Hair.  &  Jobna.  (Md.)  861.  See,  however,  in 
FeDDSylvBiiia,  Keynolds  c.  Hewett,  27  Fenn.  State,  176. 

■  Simonda  e.  Catlin,  2  Cslnet  (N.  Y.),  61;  Brilei  t>.  Face,  13  Ired. 
(N.  C.)  279.    See,  also,  Davis  v.  Tingle,  6  B.  Mon.  (Ky.)  639. 

»  Noyes  r.  Chapin,  6  Wend.  (N.  Y.)  461. 
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ftud  Operation  of  law  merely.  Thus  an  asBignment  of  a  widow's 
dower  is  good  without  deed  or  writing,  for  it  ia  not  a  convey- 
ance to  the  widow.  She  holds  her  estate  by  appointment  of 
law,  and  only  wants  to  have  that  part  which  she  is  to  enjoy  set 
out  and  distinguished  from  the  rest,  and  this  may  be  done  hy 
setting  it  out  by  metes  and  bounds,  as  well  as  by  deed.^ 

§  78.  In  the  caae  of  Boring's  Lessee  v.  Lemmoo,  the  Mary- 
land Court  of  Appeals  decided  that  a  deed  from  a  sheriff  to  a 
vendee  at  a  sale  under  a  fi.  fa.  was  not  necessary  to  pass  the 
l^al  estate,  but  that  the  land  became  vested  in  the  vendee  by 
operation  of  law.'  This  doctrine  is  opposed  by  the  great  weight 
of  opinion  in  this  country.  Mr.  Justice  Kent,  after  referring  to 
and  criticising  a  remark  of  Lord  Hardwicke,  that  a  Judicial  sale 
of  an  estate  took  it  entirely  out  of  the  statute,  says,  in  the'  case 
of  Simonds  v.  Catlin,  '<we  cannot  consider  that  observation  in 
chancery  as  a  sufficient  authority  to  set  aside  the  plain  letter 
of  the  statute.  We  apprehend  the  general  practice  has  been 
different,  and  that  upon  sales  under  the  direction  of  a  master 
in  chancery,  as  well  as  sales  by  sherifis  at  law,  the  sale  has 
uniformly  been  consummated  by  a  conveyance."'  But  it  is 
not  clear  that  the  Maryland  doctrine  has  any  coilntenance,  even 
in  Lord  Hardwicke's  remark.  That  was  made  in  a  suit  for 
speciEc  execution  of  a  contract  for  sale,  between  the  master  in 
chancery  and  the  defendants,  and  seems  to  have  no  bearing  on 
the  point  that  the  final  transfer  of  the  estate  may  be  without  a 
r^ular  conveyance.  This  distinction  is  recognized  in  North 
Carolina,  where  the  opinion  of  Lord  Hardwicke  is  followed,  as 


■  CoBiDt  V.  Little,  1  Pick.  (Uua.)  189;  Jones  v.  Bnwer,  lb.  814; 
B»ker  r.  Baker,  4  Greenl.  (Me.)  67;  Pinkhsm  p.  Gear,  S  N.  H.  163; 
Shattuck  e.  Gngg,  23  Pick.  (Mass.)  86;  Johnson  o.  Neil,  4  AU.  166; 
Shotwell  0.  Sedam,  3  Hamm.  (Ohio)  6.  i 

'  Boring  V.  Lemnon,  5  Harr.  &  Jolins.  (Md.)  223.  See,  in  further 
expIsnatioD  of  the  law  of  Maryland  on  diia  point,  Bamej  o.  Patterson, 
6  lb.  182 ;  Remington  t>.  Linthicum,  14  Pet.  (U.  S.)  84 ;  Fenwick  v.  Floyd, 
1  Han.  &  Gill  (Md.),  172. 

'  Simiwds  p.  Catlin,  2  Cune*  (N.  Y.),  61 ;  Attorney-General  o.  Day,  1 
Tes.  Sen.  318. 
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far  as  r^ards  executory  coatracts  to  sell  land.^  Upoa  vliat 
principles  that  opioion  is  to  be  sustained,  as  coufined  to  the 
executory  contract,  will  be  seen  hereafter ;  but  beyond  doubt, 
the  prevailing,  if  not  universal  doctrine  in  this  country  is,  that 
sales  of  land  by  sherifiB  or  other  public  officers  are  not  to  be 
considered  as  conveyances  by  act  and  operation  of  law,  but  re- 
quire to  be  consummated  regularly  by  deed.'  It  need  hardly 
be  said  that  the  act  of  arbitrators  in  disposing  of  land  under  a 
submission  by  the  parties,  is  not  the  act  of  the  law,  and  that 
such  act  is  void  if  the  submission  be  not  in  writing.' 

'  T«te  r.  Greenlee,  4  Dev.  (N.  C.)  149. 

'  SimoDd*  ti.  Catlin,  and  Tate  v.  Greenlee,  lupra;  Catlln  e.  Jackson, 
8  Johns.  (N.  Y.)  520 ;  Jackson  e.  Ball,  2  Cunea  (N.  Y.),  301 ;  RobbioD 
t).  Garth,  6  Ala.  201 ;  Eonu  r.  Waller,  3  Black.  (Ind.)  472 ;  Evans  t>.  Ash- 
ley, 8  Missonri,  177 ;  Alexander  b.  Mury,  9  lb.  510. 

•  GraU  r.  Grata,  4  Bawle  (Pa.),  411. 
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DECLARATIONS  OF  TRUSTS, 


SxcnoM  7.  All  declarationa.  or  crefttiona  of  tnuts  or  confideDcea,  of  any 
lands,  tenementa,  or  hereditaments,  shall  be  maoifested  and  proved  by  some 
-writing  signed  by  the  party  nho  is  by  law  enabled  to  declare  aoch  trust,  or 
by  hia  last  will  in  wiitjug,  or  else  they  shall  be  utterly  -void  and  of  none 

effect. 

Section  8.  Provided  always,  that  where  any  conveyance  shall  be  made 
of  any  lands  or  tenements,  by  which  a  trust  or  confidence  shall  or  may 
arise  or  result  by  the  implication  or  construction  of  law,  or  be  transferred 
or  extinguished  by  an  act  or  operation  of  law ;  tlieu,  and  in  every  such 
case,  such  trast  or  confidence  shall  be  of  the  like  force  and  effect  as  the 
same  would  have  been  if  this  statute  had  not  been  made ;  any  thing  herein- 
beibre  contained  to  the  contrary  notwithstanding. 

Sbction  9.  AH  grants  or  asfignments  of  any  trust  or  confidence,  shall 
likewise  be  in  writing,  signed  by  the  party  grontjng  or  assigning  Uie  same, 
or  by  such  last  will  or  devise,  or  dse  shall  likewise  be  utterly  void  and  of 
none  effect. 
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CHAPTER  VI. 

TEOSTS  IMPLIED  BT  LAW. 

§  79.  It  Boems  to  be  essential  to  our  obtaining  a  clear  under- 
standing of  the  policy  and  spirit  of  this  part  of  the  Statute  of 
Frauds,  which  coaeerns  the  proof  of  trusts  in  real  estate,  that 
we  Srst  of  all  compare  it  with  other  sections  in  which  the  sub- 
ject of  title  in  real  estate  is  treated ;  namel;,  the  fourth,  which 
forbids  an  action  upon  any  verbal  contract  for  the  sale  of  lands, 
and  the  first  and  third,  which  generally  forbid  the  creation  or 
transfer  inpratenti  of  an  estate  in  lands. 

§  80.  The  States  of  Kentucky  and  Virginia,  while  substau- 
tially  re-enacting  the  fourth  section,  have  altogether  omitted 
the  seventh  from  their  legislation.  In  the  first  of  these  States, 
where  an  agreement  was  made  between  two  parties,  that  one  of 
them  should  make  a  purchase  of  I&nd  for  the  joint  benefit  of 
both,  and  one  made  the  purchase,  and  it  was  then  agreed  that 
the  other  should  advance  half  the  money  and  be  equally  in- 
terested in  the  purchase,  it  was  argued  that,  in  order  to  carry 
the  transaction  into  effect,  it  should  be  considered  as  a  trust, 
and  not  as  a  contract  for  a  sale  of  half  the  land,  because,  in 
the  latter  view,  the  fourth  section  would  prevent  any  remedy 
upon  it.  The  court  said :  "  If  the  trust  is  considered  as  created 
by  the  agreement  of  the  parties,  if  it  does  not  come  within  the 
letter,  the  liberality  of  construction  which  is  alone  calculated  to 
prevent  the  mischief  to  be  prevented  by  the  statute  emphatically 
requires  that  it  should  be  brought  within  the  influence  of  the 
statute."  Then,  after  remarking  that  a  trust  arising  by  imfdi- 
cation  of  law  from  existing  facts  and  circumstances  is  always 
excepted  from  the  operation  of  the  statute,  the  court  add :  "  It 
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IB  evident  that  the  trust  in  the  present  case,  if  it  can  be  ao  de- 
nominated, is  one  created  by  contract,  and  consequently  within 
the  statute."  ^  The  same  court,  upon  another  occasion,  where 
land  had  been  eonreyed  by  one  party  to  another  in  trust  for  the 
grantor,  and  upon  an  agreement  that  tlie  grantee  should  recon- 
vey  to  ta\j  one  to  whom  the  grantor  might  afterwards  sell, 
treated  the  transaction  as  aeontract  for  land,  and,  there  being 
no  written  evidence  of  the  arrangement,  denied  relief  in  equity 
on  the  ground  of  the  statute.'  Here  was  apparently  a  clear 
case  of  trust,  to  which  tlie  court  applied  the  section  which  in 
terms  extends  to  mere  contracts  for  the  purchase  or  sale  of 
land.  In  Virginia,  on  the  other  hand,  where  the  statute  stands 
in  the  same  way,  the  seventh  section  being  omitted  and  the 
fourth  retained,  it  has  been  said  (in  a  case,  however,  where  the 
point  was  not  directly  presented),  tliat  the  latter  would  not 
apply  to  a  trust  created  verbally,  which  would  accordingly  be 
good  in  that  State;  and  the  court  based  its  opinion  on  the 
simple  fact  of  the  legislature's  omission  of  the  trust  section  and 
retention  of  the  other,  as  conclusive' of  their  design  to  allow  a 
trust  to  be  proved  without  writii^ ;  adverting  also  to  the  cir- 
cumstance that  in  England  it  was  thought  necessary  to  enact 
the  seventh  section  expressly  providing  for  trosts,  although  the 
fourth  section  of  the  statute  of  Charles  contained  larger  lan- 
guage than  the  corresponding  section  of  the  Yii^nia  statute ; 
namely,  that  the  former  included  contracts  for  "  any  interest  in 
or  concerning  land,'*  words  which  were  wanting  in  the  latter.^ 
§  81.  In  Pennsylvania,  no  part  of  the  English  statute  is  re- 
enacted  except  the  first  three  sections,  which  relate  to  the 
actual  conveyance  of  lands ;  and  the  courts  of  tliat  State  have 
made  a  distinction  between  cases  where  the  grantor  at  the  time 
of  the  conveyance  verbally  declares  the  trust,  and  cases  where 
the  grantee  declares  it,  himself  paying  the  money  which  is  the 
price  of  the  land.  In  the  former,  it  is  held  that  a  confidence 
arises  which  it  would  be  unconscientious  for  the  grantee  to 

1  p«rker  e.  Bodley,  4  Bibb,  102.        •  Chile*  v.  Woodaon,  2  Bibb,  72. 
■  Bank  of  the  United  Stat«f  o.  Curington,  7  Leigh,  266. 
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violate,  and  vhich  vould  constitnte  that  epecies  of  ezprees 
parol  trust  which  it  was  the  object  of  the  Fennsylvauia  statute 
to  sustain.  In  the  latter,  it  is  held  that  the  transaction  amounts 
to  a  mere  contract  to  make  a  conreyaiiee  hereafter,  upon  which 
contract,  on  account  of  the  omission  of  the  fourth  section,  they 
will  allow  a  remedy  in  damages ;  while,  on  account  of  the  re- 
tention of  the  first  three  sections,  tUey  will  not  generally  decree 
a  specific  ezecutiou  of  it,  as  tJiat  would  work  indirectly  a  con- 
veyance of  land  without  wiitiog.  Or,  briefly,  it  would  seem 
the  rule  in  that  State  Is,  that  if  the  purchaser  of  an  estate  ver- 
bally  declare  that  he  holds  U  in  trust,  tbe  statute  as  to  convey- 
ances applies ;  but  if  the  grantor  declares  that  he  eonveyt  it  in 
trust,  the  statute  does  not  apply.^  With  this  reservation  as  to 
what  is  to  be  considered  a  declaration  of  trust,  the  courts  of 
Pennsylvania  have  uniformly  held,  in  conformity  with  those  of 
Yit^nia,  and  in  opposition  to  those  of  Kentucky,  that,  in  the 
absence  of  any  ro^nactment  of  the  seventh  section  of  the 
statute  of  Charles,  a  verbal  declaration  of  trust  was  valid  and 
would  be  enforced.'  And,  notwithstanding  the  first  section  in 
their  statute  provides  that  no  estate,  etc.,  made  or  created  with- 
out writing  shall  have  any  greater  force  either  at  law  or  in  etjaiiy 
than  an  estate  at  will,  it  is  held  that  "  its  obvious  design  is  to 
prevent  an  equitable  estate  from  being  traniferred,  while  the 
design  of  tlie  seventh  section  was  to  prevent  a  trust  estate  fi-om 
being  created  by  parol."'  Without  assuming  to  harmonize 
these  apparently  discordant  views  of  the  mutual  relation  of  the 
several  portions  of  the  statute  in  question,  it  may  be  remarked 
that  it  is  difficult  to  understand  the  diSerence  between  creating 
an  equitable  estate  by  parol,  and  reserving  by  parol  an  equita- 
ble estate  in  land  which  is  granted  absolutely  by  deed ;  and 

'  A  Tery  full  and  dear  dUciusion  of  tbe  Feangylvsnia  casee  on  this  sub- 
ject will  be  found  in  Freeman  v.  Freeman.  2  Panons,  Eq.  Bl. 

*  German  3  Gabbald,  3  Blun.  302;  Wallace  v.  Duflield,  2  Serg.  &  R. 
621;  Peebles  v.  Beading,  8  Serg.  &  R.  484;  Slaymaker  v.  St.  Johns,  6 
Watts,  27 ;  Randall  v.  Silvenhome,  4  Barr,  178 ;  and  other  cases  referred 
to  in  the  foregoing. 

■  Muiphy  V.  Hubert,  7  Barr,  420 ;  per  Gibson,  C.  J. 
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that,  coiisequeatly,  the  reaervatioa  of  a  tmat  for  himself  or  for  a 
third  party  by  a  grantor  of  land,  at  the  time  of  the  conveyaace, 
should  seem  to  be  properly  covered  by  any  atatute  which  con- 
tains (as  does  that  of  Peonsylvania)  sections  equivalent  to  the 
first  of  the  statute  of  Charles ;  while,  on  the  other  hand,  any 
trust  declared  by  tiie  grantee  of  land  in  favor  of  a,  third  person, 
for  value  received  or  to  be  received  from  him,  is  hardly  distin- 
guishable from  an  agreement  that  the  latter  shall  hold  the 
equitable  title  in  the  land,  and,  as  such,  would  naturally  be 
embraced  by  the  fourth  section  of  the  statute  of  Oharles,  with- 
out regard  to  any  provision  expressly  covering  truste.  We 
pass,  howeveT,  to  the  examination  of  the  seventh  section  as  it 
stands. 

g  82.  In  regard  to  what  kinds  of  trusts  are  embraced  by  the 
statute,  there  seems  to  have  been  little  question  made,  the  lan- 
guage of  the  sections  relating  to  that  subject  beiug  simple  and 
comprehensive,  and  the  word  "  trusts  "  having  been  long  since 
determined  to  comprehend  nses.^  In  terms,  it  is  confined  to 
trusts  of  real  estate,  and  it  has  been  repeatedly  held  that  trusta 
of  personalty  are  not  to  be  held  affected  by  its  operation.^  On 
the  other  hand,  it  is  equally  clear  that  they  embrace  and  apply 
to  chattels  real.^  In  New  York,  an  exception  seems  to  be  ad- 
mitted of  uses  or  trusts  in  favor  of  religious  societies,  but  this 
is  in  consequence  of,  and  by  iuference  from,  the  peculiar  con- 
dition in  which  the  statutory  law  of  that  State  concerning  the 
incorporation  of  religious  societies  has  been  left.*  It  has  been 
decided  in  Massachusetts,  that  the  statute  does  not  apply  to 
secret  trusts  and  confidences  for  the  purpose  of  delaying  or 
defrauding  creditors,  but  that  they  may  always  be  proved  by 

■  Holt,  733 ;  Roberta  on  Frauds.  94. 

•  Nab  ».  Nab,  10  Mod.  404;  Kimball  p.  Morton,  1  Halrtea,  Ch.  (N.J.) 
26 ;  2  Storj,  Eq.  Jur.  §  912 ;  Roberta  on  Frauds,  94. 

■  Skett  V.  Whitmore,  Freem.  Ch.  280 ;  Forrter  v.  Hale,  5  Vei.  Jr.  308 ; 
Riddle  V.  Emenon,  1  Vent,  108.  And  see  Hutchins  tt.  Lee,  1  Atk.  447 ; 
BeUasis  v.  Compton.  2  Vem.  294. 

*  VoorheeB  t>.  Fre8b}i«rian  Church  of  Amsterdam,  8  Barb.  (N.  Y.)  135. 
See  AdlingtoD  v.  Caim,  3  Atk.  141 ;  Muckleston  v.  Brown,  6  Ves.  Jr.  52 ; 
Strickland  v.  Aldridge,  9  Yei.  Jr.  516. 
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parol,  and,  when  bo  proved,  render  wholly  inoperative  the  formal 
transactionB  which  ma^  have  been  adopted  for  such  purposes 
hj  the  parties.'  It  could  bardtj  be  doubted  that  such  cases 
must  be  excepted  from  the  statute,  even  if  it  were  required  to 
treat  them  as  ezcepdous ;  but  though  its  language  is  general, 
applying  to  all  cases  where  creations  of  trust  estates  are  to  be 
manifested  or  proved,  it  seems  clearly  the  meaning  of  the 
statute  that  no  such  trust  shall  be  set  up  by  means  of  verbal 
proof,  an  object  just  the  reverse  of  the  verbal  proof  held  to 
be  admissible  in  the  case  referred  to. 

§  83.  The  eighth  section  of  the  English  Statute  of  Frauds, 
however,  expressly  enacts  that  the  statute  shall  not  apply  to 
any  cases  of  trusts  arising  by  act  or  operation  of  law,  upon 
any  conveyance  of  any  lands  or  tenements,  and  it  may  be  con- 
venient to  examine  what  are  the  trusts  here  referred  to,  so  as 
to  arrive  at  a  clear  understanding  of  the  subject-matter  to 
which  the  statute  applies,  before  proceeding  to  inquire  what 
are  the  formalities  which  it  requires  to  be  observed. 

§  84.  In  Lloyd  v,  Spillet,  Lord  Hardwicke  took  occasion  to 
classify  these  trusts  by  act  or  operation  of  law,  or,  as  they  are 
commonly  called,  resuhinff  tru8t«,  and  he  divided  them  into 
three  classes :  first,  where  an  estate  is  purchased  in  the  name 
of  one'  person,  but  the  money  or  consideration  is  given  by 
another,  and  a  trust  in  the  estate  results  to  him  who  gave  the 
money  or  consideration ;  second,  where  a  trust  is  declared  only 
as  to  part,  and  nothing  said  as  to  the  rest,  and  what  remains 
undisposed  of  results  to  the  heii>at-law ;  and  third,  where 
transactions  have  been  carried  on  maid  fide.  In  the  report  of 
the  same  case  in  Barnardiston,  the  third  class  is  stated  to  have 
been  explained  more  clearly  by  bis  Lordship,  as  embracing 
cases  "  where  there  has  been  a  pluu  and  express  fraud.  Where 
there  has  been  a  fraud  in  gaining  a  conveyance  from  another, 
that  may  be  a  reason  for  making  the  grantee  in  that  convey- 
ance to  be  considered  merely  as  a  trustee."  '    These  resulting 

■  HilU  V.  Elliott,  IS  Mus.  36. 

■  Llo}-d  V.  SpiUet,  2  Atk.  148;  Bamardirton,  884.    Ur.  BoberU,  in 
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trusts  are  not  the  oreations  of  the  statute,  and  in  declaring 
them  to  be  provable  by  parol  it  has  only  affirmed  the  common 
lav.  Thus  in  several  of  our  own  States  vbose  Statutes  of 
Frauds  are  silent  upon  the  subject,  resulting  trusts  have  been 
sustained  on  couunon-lair  principles.*  They  do  not  depend 
upon  any  agreement  between  the  parties,  but  are  mere  implica- 
tions of  law  from  the  fact  of  the  purchase  with  another's 
money,  or  the  fact  of  the  declaration  of  trust  as  to  part  of  the 
estate  only  aad  silence  as  to  the  remainder,  or  the  fact  of  fraud 
in  procuring  the  l^al  tiUe.'  They  arise  upon  actual  convey- 
ance of  land,  and  not  upon  an  executory  contract  to  hold  land 
in  trust.'  Even  where  the  contract  to  hold  it  in  trust  is  the 
means  of  obtaining  the  legal  title,  a  case  which  falls  under  the 
third  class  mentioned  by  Lord  Hardwicke,  the  trust  is  not 
created  by  the  contract,  but  results  or  is  implied  from  the 
fraud ;  as  will  be  made  clear  when  we  come  to  that  class  in  its 
order. 

g  86.  Resulting  trusts  of  the  first  class,  in  which  the  pur- 
chase-money is  paid  by  one  and  the  deed  taken  in  the  name  of 
another,  may  be  pro  tanto,  or  for  a  part  of  the  estate  propor- 
tionate to  such  part  of  the  purchase-money  as  tlie  ceatui  que 
trtut  may  have  advanced.  The  case  of  Crop  v.  Morton,  in 
which  Lord  Hardwicke  appears  to  have  expressed  the  opinion 
that  there  could  be  no  resulting  trust  unless  the  entire  consid- 
eration proceeded  from  the  cestui  qui  tt^t,  was  afterwards  dis- 

quoting  this  cue,  objects  to  the  classification  of  Lord  Hardwicke,  which  he 
says  is  confined  to  Ueo  kinds  of  resniting  trusts.  He  appears  to  haTe  orer- 
looked  the  third  class  which  is  meotioned  in  the  succeeding  paragraph  of  bis 
Lordship's  opinion,  and  which  seems  to  embrace  in  substance  those  cases 
which  be  enumerated  as  omitted  in  the  classification.  Roberts  on  Frauds, 
p.  97. 

'  Church  V.  Sterling,  IS  Conn.  S86;  Brotliers  e.  Porter,  6  B.  Hon. 
(Ky.)  106;  Murphy  o.  Hubert,  7  Ban-  (Pena.),  420;  Hoxie  ».  Carr,  I 
Sumn.  (C.  C.)  173. 

'  Smith  ».  Bumham,  3  Suron.  (C.  C.)  436;  Williams  c.  Brown,  14  Eli- 
nois,  200;  McEldeny  e.  Shipley,  2  Maryland,  25;  Jackman  t>.  Ringland, 
4  Walls  &  S.  (Penn.)  149 ;  and  cases  there  cited. 

'  Rogers  v.  Murray,  3  Paige,  Ch.  (N.  Y.)  390 ;  Page  t>.  Page,  8  N.  H. 
187;  Jackson  d.  S«elye  c.  Morse,  16  Johns.  (N.  Y.)  199. 
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regarded  by  Sir  Thomas  Flumer,  Vice  Chancellor,  in  Wray  v.    \ 
Steele,  where  it  was  held  that  a  joint  advance  by  several  upon 
a  purchase  in  the  name  of  one  gave  a  resulting  trast ;  and  it     1 
seems  to  be  not  law  in  England,  as  it  certainly  is  not  in  this 
country,  if  such  was  really  the  point  decided  by  it.' 

§  86.  But  there  ia  a  fartlier  rule  upon  this  subject,  to  which 
it  seems  that  Crop  v.  Norton  may  be  referred ;  and  that  is,  that 
though  there  may  be  a  trust  of  a  part  only  of  tlie  estate  by 
implication  of  law,  it  must  be  of  an  aliquot  part  of  the  whole 
interest  in  the  property.  The  whole  consideration  for  the  whole 
estate,  or  for  the  moiety  or  third  or  some  other  definite  part  of 
the  whole,  must  be  paid ;  tlie  contribution  or  payment  of  a  sum 
of  money  generally  for  the  estate,  when  such  payment  does  not 
constitute  the  whole  consideration,  does  not  raise  a  trust  by 
operation  of  law  for  him  who  pays  it;  and  the  reason  of  the 
distinction  obviously  is,  that  neitlier  the  entire  interest  in  the 
whole  estate  nor  in  any  given  part  of  it  could  result  from  such 
a  payment  to  the  party  who  makes  it,  without  injustice  to  the 
grantee  by  whom  the  residue  of  tlie  consideration  is  con- 
tnbuted.'  Upon  the  same  view,  it  is  held  that  if  the  propor- 
tion paid  towards  ttie  consideration  by  the  party  claiming  the 
benefit  of  the  trust  cannot  be  ascertained,  whetlier  because  its 
valuation  is  from  the  nature  of  tlie  payment  uncertain,  or  be- 
cause the  sum  paid  is  left  uncertain  upon  the  evidence,  no 
trust  results  by  operation  of  law." 

'  Crop  It.  Norton.  9  Mod.  233;  2  Atk.  74;  Wr»y  b.  Steele,  2  Yet.  A 
Bea.  968 ;  Bendov  c.  TowiiBeiid,  1  Mylne  &  Keen,  506 ;  Dale  c.  Hamilion, 
fi  Hkre,  Cb.  369 ;  Ryall  c.  Ryall,  1  Atk.  56 ;  Buck  v.  Swaze;,  36  Maine 
(6  Red.),  41;  Uvermore  v.  Aldriih,  5  Cuah.  (Mass.)  436;  PoweU  ».  TheT 
MonMU  and  Brimfield  Mtiauf.  Co.,  3  Mass.  (C.  C.)  363-364 ;  Bobfurd  n. 
Burr,  2  Johna.  Ch.  (N.  Y.)  405;  Slark  v.  Casnady,  3  Litt.  (Ky.)  399; 
Broders  «.  Porter,  6  B.  Moo.  (Ky.)  106 ;  Ron  o.  Hegemin,  2  Bdwardj, 
Ch.  (N.  Y.)  373;  Larkina  v.  Rhodtia,  6  Port.  (Ala.)  106;  CecU  Bank  r. 
Snively,  23  Maryland,  261. 

'  White  e.  Carpenter,  2  Paige,  Ch.  (N.  Y.)  217;  Sayre  e.  Townaenda, 
15  Wend.  (N.  Y.)  617 ;  Perry  «.  McHenry,  13  lUinoia,  227 ;  McGowsn  r. 
UcOoiran,  14  Gray  (Maat.),  119;  Boi-k  t>.  Warren,  15  Gray;  Gee  p.  Gee, 
SSneed  (Tenn.),  893. 

*  Sayre  v.  Townsoidi,  10  Wend.  (N.  Y.)  647;  Baker  v.  Yining,  80 
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§  87.  It  18  not  necessary  that  the  person  cltuming  the  benefit 
of  the  purchase  should  make  actual  pajment  of  the  price  in 
monej.  If  it  be  upon  his  credit,  aa  b;  his  giving  his  note  for 
the  price,'  or  by  his  being  credited  for  the  price  by  the  Tendor,* 
it  ia  sufficient.  So  also  if  the  oompromiBe  of  a  claim  of  his 
against  the  Tender  be  the  consideration,*  or  the  allowance  to 
the  Tendor  of  an  old  debt.*  Where  it  is  his  credit  that  is  used 
in  the  transaction  originally,  it  makes  no  difference  that,  the 
money  to  meet  the  oblation  is  subsequently  furnished  him  by 
auother,'  unless  there  was  a  previous  agreement  to  that  eSect, 
in  which  latter  case  it  ia  clear  that  the  credit  at  risk  was  really 
that  of  the  party  who  had  engaged  to  furnish  the  money.' 
And  if  the  money  be  paid  by  the  party  who  takes  the  deed,  end 
merely  charged  by  him  to  the  party  who  sets  up  a  resulting 
trust  in  the  purehase,  his  claim  cannot  be  sust^ned,  for  the 
purchase  was  entirely  completed  without  the  use  of  his  credit 
in  any  way.' 

§  88.  It  is  clear  from  several  cases,  that  if  part  of  the  con- 
sideration of  the  purchase  be  the  waiver  by  a  third  person  of 
a  claim  or  right  of  indefinite  value,  that  circumstance  prevents 
the  party  who  pays  all  tlie  money  part  of  the  consideration 
fh>m  claiming  a  resulting  trust  in  the  whole  purchase ;  ^  henoe, 
Maine  (17  Stwp.).  121.  See,  however,  Jenkina  v.  Eldridge.pMl,  §  111, 
note.  In  *o  fiu-  u  thia  cub  may  be  nippOKd  to  conflict  with  Uio  rule  *tftt«d 
ID  the  text,  it  IB  doubted  in  McGowui  v.  UcGowao,  lupra. 

'  Buck  e.  Fike,  11  Maine  (2  Fairr.),  9;  Brotbera  v.  Porter,  6  B.  Uon. 
(Ky.)  106. 

■  Buck  o.  Swuey,  86  Maine  (6  Bed.),  41. 

■  Sweet  0.  Jftcocks,  6  Puge,  Ch.  (S.  Y.)  866. 

*  Dwinel  v.  Veocie,  36  Maine  (1  Heath).  609;  De  Pe^atere.  Gonld,  2 
Green,  Ch.  (N.  J.)  474 ;  Taliafeiro  c.  Taliafeiro,  6  Ala.  404.  In  thii  and 
the  next  preceding  class  of  cases,  the  fact  of  the  appropriation  of  the  debt 
or  claim  to  the  purchase  is  alwajs  proTable  by  parol,  and  it  wonld  seem 
tliat  aa  it  must  reat  in  the  mere  agreement  of  the  parties  to  that  effect,  there 
ia  ample  opportunity  afforded  for  a  frBudulent  pretence  by  the  eatui  que 
tnut.    But  the  rule  admitting  such  proof  is  cleariy  settled. 

'  Buck  V.  Swaiey,  tupra,         '  Forsyth  o.  Clark,  8  Wend.  (N.  T.)  637. 

'  Steere  r.  Steere,  6  Johns.  Ch.  (N.  Y.)  1. 

'  Crop  p.  Norton,  9  Mod.  233 ;  Sayre  P.  Townaenda,  16  Wend.  (N.  T.) 
647. 
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it  would  seem  reasonable  that  sach  a  iratTer,  being  iu  tlie 
nature  of  a  cootribution  towards  the  purchase,  should  entitle 
tlie  partj  making  it  to  a  resulting  trust  pro  tantOy  if  its  value 
can  be  ascertained,  as  well  as  an  actual  money  contribution  to 
the  same  amoont ;  and  such  an  opinion  was  expressed  bjr  Ur<. 
Justice  Stor;  in  the  ease  of  Jenkins  v.  Eldredge.' 

§  89.  A  resulting  trust  attaches  onlj  when  tbe  paTment  ia 
made  at  tbe  time  of  the  purchase,  and  a  subsequent  adrauce 
will  not  have  that  effect,^  even  though  it  be  made  by  one  who 
was  surety  for  the  original  purchaser,  and  is  finally  compelled 
to  pay." 

§  90.  It  is  obvious  that  the  purchase-money  must  at  the  time 
of  payment  be  the  property  of  the  party  paying  it  and  setting 
up  the  trust.'  The  ownersliip  of  that  winch  was  converted 
into  land  is  the  thing  to  be  ascertained.  If,  however,  the  party 
who  takes  tlie  deed  lend  or  advance  the  price  to  the  party  who 
claims  the  benefit  of  it,  before  or  at  the  time  of  tiie  purchase, 
so  that  the  money  or  property  paid  actually  belongs  to  the 
latter,  a  trust  results.'  But  it  is  otherwise  where  the  party 
taking  the  deed  pays  bis  own  money  for  it,  with  an  understand- 
ing that  it  may  be  afterwards  repaid  and  the  land  redeemed  by 
him  who  sets  up  the  trust.*    If  a  trustee  or  executor  purchase 

1  Jenkiiu  e.  Eldredge,  9  Stoi?  (C.  C),  181,  284.  See  tliM  cue  ab- 
tttmctei,  pott,  S  111,  note. 

*  Back  o.  Swozej,  35  Mune  (fi  Red.),  41 ;  Hollidt  d.  Sboop,  4  Natj- 
land,  46fi;  Alexander  v.  Tami,  13  Illinou,  S21;  Conner  n  Lewis,  16 
Maine  (4  Shep.),  26S|  Foster  v.  Tnuteoa  of  tbe  Athensam,  3  Ala.  802; 
Jackson  d.  Erwiu  v.  Moore,  6  Cowen  (N.  Y.),  706 ;  GntTBs  v.  Dogan,  6 
Dana  (Kj.),  331 ;  Botsford  o.  Bnrr,  2  Johns.  Ch.  (N.  T.)  40S ;  Roger*  e. 
Munar,  3  Pwge,  Ch.  (N.  Y.)  390.  But  see  Harder  e.  Harder,  2  Sandf. 
Cb.  (N.  Y.)  17. 

■  Buck  t>.  Tike.  11  Mune  (2  Fair£),  9;  Finnock  n.  Clough.  16  Verm. 
fiOO. 

*  Jackion  d.  Livingston  t>.  Batemen,  2  Wend.  (N.  Y.)  £70 ;  (Tetman  e. 
Gebnin.  1  Barb.  Ch.  (N.Y.)499;  Smitho.Bumham.S  Suinn.  (C.C.)436; 
Hertle  v.  McDonald,  2  Maiyland  CL  Dec  128 ;  Gibson  v,  Faote,  40  MIm. 

»  Reeye  u.  Strawn,  14  UliiKHS,  94 ;  Bytlett  c.  Fickeragia,  1  Eden,  fll5 ;   f"^^^^~'^ 
1  Cox,  16  i  4  East,  677.  n ;  Lathrop  i.  Hoyt,  7  Barb.  (U.  i.)  b'i.  /"^^    //^  t^C 

*  Getman  r.  Getman,  tupro.  //»  *  *^^'    ' 
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eatatfia  with  tbo  trast  money,  and  tabe  a  conveyance  to  himself 
vithout  the  trust  appearing  on  the  deed,  the  estate  will  be  liable 
to  the  trusts,  if  the  application  of  the  trast  money  to  tlie  puiv 
chase  be  clearly  preyed.*  And  so  if  one  partner  make  a  pur- 
chase of  land  to  himself,  paying  for  it  with  the  partnership 
fiinds,  a  trust  results  to  his  copartners ;  *  though  it  is  otherwise 
if  the  copartnership  be  not  at  the  time  actually  existing,  but 
only  resting  in  executory  agreement.' 

§  91.  The  fact  of  payment  or  of  the  ownership  of  the  money 
may  always  he  shown  by  parol  evidence,*  but  such  evidence 
must  be  clear  and  strong,"  particularly  after  a  considerable  lapse 
of  time,"  or  when  the  trust  is  not  claimed  until  after  the  death 
of  the  alleged  trustee.^  Tlie  testimony  of  the  trustee  is  com- 
petent for  this  purpose ; '  but  mere  evidence  given  during  his 
lifetime  of  his  declarations  to  that  effect  seems  to  be  inadmissi- 
ble as  not  being  the  best  existing  evidence.^  So  if  it  appears 
upon  the  face  of  the  conveyance,  by  recital  or  otherwise,  tliat 
the  purchase  was  made  with  the  money  of  a  third  person,  that 

'  Laoe  p.  Dighton,  Ambler.  409 ;  Ryall  p.  Ryall,  1  Atk.  69 ;  WlliOn  t>. 
Foreman,  2  DickenB,  Ch.  598;  Kisler  v.  Kialer,  2  WbUs  (Pa.),  323;  Sug- 
den  on  Vendora  and  Purcbaseri,  919;  and  casei  cited. 

■  rbillipa  e.  Crammond,  2  Waih.  (C.  C.)  441 ;  Bu(i  e.  Swaiej-,  35 
Maine  (6  Red.),  41. 

'  Dale  V.  Hamilton,  6  Hare,  Ch.  869;  Smith  v.  Bamham,  8  Samn. 
(C.  C.)  435. 

*  It  it  needleni  to  cite  the  numeroua  catea  to  thia  eflert  They  are 
referred  to  in  other  parti  of  ^ia  aection,  and  are  collected  at  length  in  the 
American  editor's  note  to  Sogden  on  Tendon  and  Purchaaen,  909. 

*  Sewall  p.  Baxter,  2  Md.  Ch.  Dec.  447  i  Baker  «.  Vining,  30  Maine  (17 
Shep.),  121 ;  Hollida  p.  Shoop,  4  Maryland,  466 ;  Malm  v.  Matin,  1  Wend. 
(N.  Y.)  626 ;  Gascoigne  t>.  Thwing,  1  Vem.  366 ;  Finch  c.  Finih,  15  Vea. 
Jr.  43.  Entries  in  bookf  adduced  to-  proTe  payment  by  a  third  penon 
tnuat  b«  unequivocal  to  that  effect.  Dor»ej  e.  Clarke,  4  Harr.  &  Johna. 
(Md.)  651. 

■  Carey  v.  Callan,  6  B.  Mod.  (Ey.)  44. 

'  Edob  o.  Honter,  4  Oilman  (111.),  211-318. 

■  Ambrose  e.  Ambrose,  1  P.  Wmt.  321 ;  Byall  e.  Ryall,  1  Atk.  59; 
Malm  p.  MaUa,  1  Wend.  (N.T.)  626.  See  Lord  Gny'a  case,  Freem. 
Ch.6. 

*  Roberta  on  Frauds,  100. 
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is  clearly  sufficient  to  create  a  trust  in  his  f&voT.^  Evidence  is 
also  admissible  of  the  meaji  circumstaQces .  of  the  pretended 
owner  of  the  estate,  tending  to  show  it  impossible  that  he 
Bhould  have  been  the  purchaser,'  though  that  fact  alone  would 
probably  not  be  sufficient  to  establish  the  tnist.^ 

§  92.  As  parol  endence  is  admissible  to  show  facts  rusing 
a  preaumptiou  of  a  resulting  trust,  so  it  is  also  admiesibie  to 
rebut  that  presumption ;  *  and  for  that  purpose,  where  the 
plaintiff  set  up  a  resulting  trust,  verbal  evidence  of  his  admis- 
sions that  the  whole  land  was  the  defendant's  and  that  he  had 
nothing  to  do  with  it  has  been  held  competent.^  And  so  proof 
of  an  express  truet,  though  by  parol  only,  will  cut  off  a  result- 
ing trust ;  the  latter  being  left  by  the  stetute  as  at  common 
law.*  In  like  manner,  a  previous  agreement  tliat  the  nominal 
purchaser  should  also  have  the  whole  legal  and  equitable  estate 
will,  when  proved,  be  an  answer  to  the  presumption  of  a  result- 
ing trust.^ 

§  93.  It  was  formerly  doubted  whether  parol  evidence  was 
admissible  to  show  payment  by  a  third  person.  In  contradiction 
to  the  lace  of  the  deed  expressing  payment  to  have  been  by  the 
nominal  grantee,^  but  it  is  now  clearly  settled  in  the  affirma- 
tive.*   Indeed,  as  has  been  said  by  the  Supreme  Court  of  New 

■  Eiik  V.  Webb,  Free  Ch.  84 ;  Deg  i>.  Deg,  2  P.  Wnu.  413 ;  Yonng  v. 
Fetdij,  2  Atk.  231. 

*  WiUi>  ■>.  WiUii,  S  Atk.  71 ;  R;aU  e.  Rfftll,  1  Atk.  59 ;  Lench  t>.  Lendi, 
10  Ve*.  Jr.  611 ;  StHmpfler  v.  Boberta.  18  Fenn.  (6  Hut.)  283. 

*  Faringer  v.  Bamuf,  2  Marjrland,  36C. 

*  hike  p.  L&ke,  Ambler,  126  ^  Baker  e.  Viuing,  90  M&ine  (17  Shep.), 
121 ;  Foster  v.  Trustees  of  the  Athensum,  3  Ala.  802. 

'  BoWford  r.  Burr,  2  Johns.  Ch.  (N.  Y.)  406. 

*  Sngilen  OD  Vendon  and  Purcbaaen,  911. 

'  St  John  V.  Benedict,  6  Johns.  Ch.  (N.  T.)  Ill ;  Elliott  e.  Armstrong, 
2  Blackf.  (Iiul.)  196 ;  Henderson  t>.  Hooke,  1  Dev.  &  Bat.  £q.  (S.  C.) 
119. 

*  Kirk  n.  W^b,  Free.  Ch.  84;  Newton  e.  Preston,  lb.  103;  Skett  v. 
Whitmore,  Freem.  Ch.  Cas.  ?80. 

'  Livermore  v.  Aldricb,  6  Cuih.  (Uoss.)  436 ;  Page  d.  Page,  8  N.  H. 
187 ;  Scoby  e.  BUnchard,  S  N.  H.  170 ;  Powell  v.  The  Mooson  &  Brimfield 
Hannf.  Co.,  8  Mac  (C.  C.)  347 ;  Gardner  Bank  r.  Wheaton,  8  GreeoL 
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Hampshire,  such  evidence  does  not  go  to  contradict  the  statfr- 
tnent  ia  the  deed  that  the  grantee  paid  the  money,  bat  to  show 
tlie  farther  fact  that  the  money  did  not  belong  to  him,  but  to 
the  person  claiming  the  trust.*  Wliether  parol  evidence  to 
show  tho  ownership  of  the  purchase-money  ia  admissible  in 
opposition  to  the  answer  of  the  trustee  denying  the  trust,  is 
doubted  by  Sir  Edward  Sugden  upon  the  authority  of  certain 
early  EogUsh  cases  ;*  but  it  is  now  settled,  at  leant  in  this 
country,  tliat  it  is  admissible."  It  has  been  maintained  by 
eminent  En^ish  writers  that  parol  evidence,  even  of  the  con- 
fessions of  the  nominal  purchaser,  cannot  be  received  to  set  np 
a  resulting  trust  after  his  death ;  *  but  this  position  seems  to  be 
not  now  admitted  in  E!ngland,  and  in  our  courts  may  be  fairly 
said  not  to  prevail.^ 

§  94.  A  few  general  observations  should  be  made  upon  thosd 
implied  trusts,  which  arise  in  cases  of  fraud,  before  proceeding 
to  the  subject  of  the  manifestation  or  proof  of  express  trusts 
required  by  the  statute.  The  fraud  which  suffices  to  lay  a 
foundation  for  such  a  trust,  is  not  simply  that  fraud  which  is 
involved  in  every  deliberate  breach  of  contract.*    The  true  rule 

(Me.)  373;  Pritcbard  v.  Brown,  4  N.  H.  397;  BoUfora  e.  Burr,  S  Johna. 
Cb.  (N.  Y.)  406  i  Boyd  v.  McLean,  1  lb.  682. 

>  Fritchard  v.  Brown,  and  Scobjr  v.  Blanchard,  M/tro. 

'  Sugden  on  Tendors  and  Pnrcbasen,  909,  and  casea  there  cited. 

'  Boyd  V.  UtLean,  1  Johns.  Ch.  (N.  Y.)  682 ;  Dorsey  t>.  ClaAe,  4  Hht. 
&  Johmi.  (Md.)  661 ;  Faringer  v.  Barosay,  2  Maryland,  S6fi ;  Baker  v. 
Vining,  SO  Maine  (17  Shep.),  121;  Elliott  P.  Annatrong,  2  Blackf.  (Ind.) 
198;  JeniBon  e.  Graves,  lb.  440;  Blair  e.  BaM.  4  lb.  699;  Paget).  Page,  8 
N.  H.  187 ;  Larkint  o.  Rhodei,  6  Port.  (Ala.)  195. 

•  1  Sanden  on  llBai,  123;  Roberta  on  Frauds,  99. 

•  Sugden  on  Vendors  and  Parcbasera,  910,  and  cases  there  cited.  Wil- 
liama  c.  Hollings worth,  1  Strobb.  £q.  (S.  C.)  103 ;  Finney  r.  Fellows.  16 
Term.  626 ;  Bank  of  the  United  States  e.  Canington,  7  Leigh  (Va.),  666 ; 
Edos  f.  Hunter,  4  Gilman  (111.),  211. 

•  RobertaoD  «.  Robertaon,  9  Watta  (Pa.),  32 ;  Jackman  v.  Kingland,  4 
Watts  &  Serg.  149.  In  Montacute  v.  Maxwell  (1  P.  Wmg.  618),  Lord 
Chancellor  Parker  aayii  "In  cases  of  frond,  equity  would  relieve  even 
against  the  words  of  the  Statute ;  bat  where  tbere  is  no  fraud,  only  relying 
upon  the  honor,  word,  or  promiae  of  the  defendant,  the  statute  making 
these  promises  void,  equity  will  not  interfere."    In'  Jenkins  o.  Eldridge. 
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aeenu  to  be  that  there  mast  have  been  an  original  inisrepresenta>- 
tioa  bj  means  of  which  the  legal  title  was  obtained ;  an  original 
intention'to  circumvent,  and  get  a  better  bargain,  bj  the  confi- 
dence reposed.^  Thus,  as  has  been  held  in  man;  cases,  if  a 
nan  procore  a  certain  devise  to  be  made  to  himself,  by  repre- 
senting to  the  testator  that  be  will  see  it  apidied  to  the  trust  puiv 
poses  contemplated  by  the  latter,  be  will  be  held  a  trustee  for 
those  porposes.*  In  sach  cases,  it  seems  to  be  requisite  that 
there  should  appear  to  have  been  an  agency,  active  or  passive, 
on  the  part  of  the  devisee  in  procuring  the  devise  ;  it  must  ap- 
pear Uiat  the  testator  was  drawn  in  to  make  the  devise  by  the 
fraudulent  retneaeDtation  or  engagement  of  the  devisee.'  A. 
mere  refusal  to  perform  the  trust  is  undoubtedly  not  enongh. 
So  also  if  there  be  any  fraud  used  to  prevent  the  execution  of 
a  proposed  trust  agreement,  a  trust  will  be  decreed ;  though 
not  where  it  has  only  been  deferred  from  n^ligence,  accident, 
or  some  unexpluned  oauBe>  And  where  it  appeared  by  parol 
proof  that  dte  defendant  agreed  at  the  time,  and  aa  part  of  the 
original  bargain,  that  he  would  execute  a  declaration  of  trust 
in  fovor  of  tlie  grantor  and  keep  it  among  his  papers,  and  failed 

S  Stoiy,  161,  pott,  §  111,  itoU,  Mi.  Jortice  Story  dlsaenta  bom  the  doctrine, 
eren  u  applied  to  conbvcta  Id  conaiderAtioii  of  marriage,  and  ujt;  "1 
donbt  the  wbole  fooudation  of  the  doctrine,  aa  not  diatiuguiBhable  from 
otber  cues  whidi  cobrti  of  eqnitj  are  Accnrtonied  to  extract  from  the  graap 
of  the  Statate  of  Frandi."  But  certainlj  it  wonld  aeem  that  if  there  be 
not  MHoa  diitinction  such  aa  waa  anggeated  in  Montacate  v.  Maxwell,  then 
b  an  end  of  tba  Statute  of  FrKoda  ao  far  aa  cooita  of  equity  are  con- 
cenied. 

'  HcCoUocli  e.  Gowher,  6  Watta  &  Serg.  (Fa.)  427.  But  aee  Jenkini 
«.  Eldridge,  8  Stoiy,  181 ;  poil.  §  111,  tMle. 

*  Harria  e.  Howdl,  Oilb.  Eq.  U;  Gbamberlaine  v.  Chamberlaioe,  S 
Freem.  34 ;  Dereniah  e.  Bainea,  Prec.  Cfa.  3 ;  Oldham  e.  Litchford,  2  Yem. 
006;  Thjnn  t>.  TfafDn,  1  Vem.  296;  Hoge  e.  Hoge,  1  fVatti  (Fa.),  163. 
Bnt  aee  Bditow  0.  Qrenoogh,  S  Yea.  Jr.  161 ;  UargraTe  e.  King,  6  Ind. 
Eq.  (N.  C.)  430 ;  Glotunger  0.  Summit,  3  Jonei,  Eq.  (IT.  C.)  613 ;  Pod- 
more  V.  Gnnning,  7  Sim.  644. 

*  Whittcm  e.  Bnsaell,  1  Atk.  448;  Uiller  t.  Pierce,  6  Watta  A  8. 
(Pa.)  97. 

*  Bartlett  s.  Kiier^,  1  Eden,  61S ;  1  Cox,  16 ;  4  Eaat,  677,  n ;  Dean 
0.  Dean,  6  Conn.  285. 
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to  do  eo,  it  was  held  to  be  a  fact  of  great  veight  in  making  onl 
a  caBO  of  fraad  vlnch  a  coart  of  equity  would  relteTe  againsl 
by  decreeing  a  trust  upon  parol  eTidence.'  In  all  auch  cases 
of  resulting  trusts  arising  ex  malejicio,  equity,  to  use  the  forci- 
ble  expression  of  Chief-Justice  Qibsoo,  turns  the  irauduleot 
procurer  of  tlie  legal  title  into  a  trustee,  to  get  at  him.* 

g  95.  Upon  aimilar  principles,  if  one  falsely  represent  him- 
self  to  be  purchasing  for  another,  and  by  that  means  preven' 
competition  in  bidding,  or  otherwise  get  the  land  at  a  cheaper 
rate,  he  sliall  be  held  a  trustee  for  him  in  whose  behalf  he  pro- 
landed  to  act,  or,  at  least,  the  purchase  be  set  aside  on  account 
of  the  fraud.'  But  in  no  case  will  the  grantee  be  deemed  a 
trustee  if  he  used  no  fraud  or  deceit  in  getting  bis  title,  al- 
though he  Terbally  promised  to  hold  the  land  for  the  grantor.* 
Finally,  the  principles  above  laid  down  apply  in  general  to  all 
conveyances  to  persons  standing  in  fiduciary  relations  to  others, 
and  who  avail  themselves  of  their  position  to  get  the  legal  title 
to  themselves.  In  all  such  cases,  embracing  those  of  agents, 
guardians,  or  others  who  are  bound  to  act  for  the  use  of  their 
principals  or  wards  or  other  beneficiaries,  the  parties  purchas- 
ing for  their  own  use  are  made  trustees  for  those  in  whose 
name  they  should  have  purchased.' 

§  p6.  Where  a  trust  is  sought  to  be  enforced  on  the  ground 
of  fraud,  the  fraud  should  be  distinctly  alleged  and  clearly 
proved.    It  cannot  be  considered  as  inferentially  stated  by  al- 

■  Jenkins  r.  EMridge,  3  Story,  181 ;  pott,  %  111,  iu>U. 
»  Hoge  o.  Hoge,  1  W«ta  (P».),  214. 

•  McCulloch  V.  Cowher,  6  WfttU  ft  S.  (Pa.)  430;  EiBler  t>.  Kisler,  3 
Wotts  (P«.),  427  ;  Schmidt  v.  Gateirood,  2  Rich.  Eq.  (S.  G.)  162. 

•  Lenun  V.  Whitley,  4  Bun.  Ch.  423 ;  Whiting  o.  Goold,  2  Wih  683; 
Bunet  e.  Dongbertf,  S2  Penn.  Stftte,  872;  CfauabUu  t>.  Smith,  30  AU. 
.see ;  Campbell  v.  Campbell,  2  Jonea,  £q.  (^.  a)  364 ;  FattiBon  e.  Hon), 
1  Grant  (Fflnn.),  301 ;  Hogg  v.  Wilkini,  lb.  07. 

•  Laea  e.  Nnttall,  1  Ruas.  and  Uylne,  58 ;  Garter  t>.  Palmer,  11  Bligh, 
N.  R.  897 ;  Dale  e.  Hamilton,  6  Hare,  Gh.  369 ;  SweA  e.  Jacocka,  6  Paige, 
Gh.  (N.  Y.)  355;  Jenkina  v.  Eldridge,  8  Story,  181;  Jackaon  v.  Stem- 
bergh,  I  Johna.  Cia.  (N.  T.)  163 ;  Perry  v.  McHenrj,  13  Illinoia,  237.  See 
Fiachli  v.  Dnmarealj,  3  A.  K.  Harab,  (Ey.)  23. 
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legiDg  the  parol  trust  agreement  and  the  failure  to  execute  it.^ 
It  seems  to  have  been  held  that  where,  iu  a  case  of  trust  aris- 
ing upon  ao  agency,  the  defendant's  answer  denied  the  fact  of 
i^ncy,  parol  evidence  was  inadmissible  to  prove  it ;  but  the 
later  English  cases  favor  a  coutrarj  doctriae.  As  the  object 
of  the  parol  testimony  is  to  show,  not  an  agreement  to  pur- 
chase for  another,  but  a  relation  out  of  which  grows  a  duty  to 
do  so,  perhaps  the  more  modern  view  of  the  point  should  be 
deemed  the  more  consistent  with  the  principles  of  equity  in 
such  cases.' 

■  Miller  d.  Cotton,  5  Georgi&,  341 ;  Bobeon  v.  Harwell,  6  lb.  689. 
*  BanleH  p.  Fickengill,  1  EdeD,  fil$ ;  I  Cox,  15 ;  4  East,  677,  n ;  Tay- 
lor V.  Salmon,  4  Mylue  &  Cr.  134 ;  Dale  v.  Hamilton,  0  Hare,  Ch.  369. 
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CHAPTER    Vn. 

EXFBE88  TBUSTSi 

§  97.  Wb  come  dot  to  consider  ilie  fonnalitieB  which  are 
required  by  the  Statute  of  Frauds  in -cases  of  express  trusts 
of  lands,  tenements,  or  hereditaments.  These  are,  that  the 
declaration  or  creation  of  such  trusts  "  shall  be  manifested  or 
proved  by  some  vriting  signed  by  the  party  who  is  by  law 
entitled  to  declare  such  trusts,  or  by  his  last  will  in  writing." 
It  has  been  suf^^ted  that,  by  a  comparison  of  the  ninth  sec- 
tion of  the  English  statute  with  the  seventh,  just  referred  to, 
it  appears  to  have  been  the  intention  of  the  legislature  to  re- 
quire by  the  latter  that  the  trust  should  actually  he  created  by 
writing ;  but  it  is  admitted  that,  whatever  the  intention  may 
have  been,  it  is  dear,  upon  the  language  employed,  that  a  trust 
in  lands  is  only  required  to  be  man^feated  or  proved  by  written 
evidence.^  From  this  it  results  that  the  instrument  in  writing 
required  by  the  statute  may  be  in  terms  less  fonnal  than  would 
he  required  for  the  creation  of  a  trust,  and  that  it  is  to  be  re- 
garded as  an  entirely  independent  transaction.  It  has  been 
uniformly  held,  though  perhaps  not  necessarily,  on  the  ground 
of  this  peculiarity  of  pbraseolt^,^  that  it  may  be  executed 
subsequently  to  the  creation  of  the  trust,"  or  even,  it  is  said,  in 
anticipation  of  it  ;*  or  it  may  be  executed  subsequently  to  the 
death  of  tlie  grantor ; '  or  the  bankruptcy  of  the  grantee."   The 

■  Lewin  on  Traite,  p.  30.  *  SeejHwt,  §  101. 

>  FonlATv.  Hftle,  eVe^Jr.  308;  BtrreUtvJoj,  16Mus.S21;  Wrigbt 
,0.  DougUu,  3  Seidell  (N.  Y*.),  fi64;  Kutledge  e.  BaHh,  1  McCord,  Cb. 
(S.  C.)  119 ;  McCnbbin  v.  Cromwell,  7  GUI  &  Jobni.  (Hd.)  167. 

<  JukMD  d.  Enrin  v.  Moore,  6  Cowea  (N.  Y.},  706. 

•  AmbroM  v.  AmbroM,  1  F.  Wnu.  821 ;  Wilrcn  v.  Dent,  3  Sim.  886. 

*  Gudner  v.  Bowe,  2  Sim.  ft  Stn.  346. 
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coDsequencoB  are  important ;  for  if  the  trust  had  no  e^ct  pre- 
Tioaslj  to,  or  independently  of,  tlie  written  declaration,  the 
trust  property  could  not  be  disposed  of  by  the  cettui  que  truat 
in  the  mean  while,  and  would  be  subject  to  the  acts  and  encum- 
brances of  the  ostensible  owner. 

§  98.  It  has  been  uniformly  held  that  letters  under  the  hand 
of  the  trustee,  distinctly  referring  to  the  trust,  are  sufficient  as 
written  manifestations  or  proofs  to  satisiy  the  statute ; '  and  in 
MassachueettB  a  printed  pamphlet,  published  and  circulated 
by  the  trustee,  has  also  been  considered  sufficient.^  So  with 
entries  made  by  the  trustee  in  his  books,  or  any  memorandum, 
however  informal,  under  his  hand,  from  which  the  fact  of  tlie 
trust  and  the  nature  of  it  can  be  ascertained.^ 

§  99.  In  the  case  of  Steere  v.  Steere,*  Chancellor  Kent  had 
occasion  to  d^de  apon  the  effect  of  a  series  of  letters  from 
the  alleged  tmstee,  and  among  other  grounds  for  his  opinion 
that  they  did  not  furnish  such  proof  of  the  trust  as  the  law 
required,  he  remarks  that  some  of  them  were  not  addressed  to 
the  eettui  que  A-u«f,  and  were  not  intended  for  the  purpose  of 
manifesting  or  giving  evidence  of  the  trust ;  and  in  these  re- 
spects, he  says,  they  differed  from  letters  which  had  been  ad- 
mitted in  English  cases."  The  opinion  of  the  learned  Chancellor 
shows,  however,  abundant  grounds  upon  which  the  letters 
before  him  should  be  held  insufficient ;  for  instance,  as  not 
containing  the  substance  of  the  trust  and  as  varying  from  the 
all^;ations  in  the  bill.    He  does  not  therefore  expressly  decide 

'  Forrter  P.  HJe,  wtpra ;  O'Hwa  v.  CNeil,  7  Bro.  P.  C.  227 ;  Crook  ». 
Brooking,  3  Tern.  fiO ;  Morion  d.  Tewart,  2  Yo.  &  Coll.  67 ;  Steere  t>.  Stetn, 
6  Johns.  Ch.  (N.  T.)  1 ;  Movan  v.  Haj«,  1  Johns.  Ch.  (S.  Y.)  339 ;  Mc- 
Cabbin  O.  Cromwell,  7  Oill  ft  Johni.  (Ud.)  157 ;  Wright  o.  DoagUsa,  S  Sei- 
dell (N.  Y.),  564;  Daj-  s.  Roth,  18  N.  Y.  44S. 

■  Barrell  o.  Jaj,  16  Mus.  221. 

*  Jaqnei  v.  Hail,  an  unreported  ca«e,  recently  decided  in  Hassachutettt, 
and  &  D0t£  of  which  bai  been  kindly  fumiabed  to  me  by  the  counsel.  Bar- 
row V.  Greenongh,  8  Yei.  Jr.  161 ;  Lewin  on  Tnuta,  p.  80 ;  Roberta  on 
Frandi,  p.  96 ;  Smith  v.  Hatthewi,  4  L.  T.  N.  S.  266. 

*  Steere  P.  Steere,  6  John*.  Ch.  (N.  Y.)  1. 

*  O'Hsra  p.  O'Neil.  7  Bro.  P.  C.  227 ;  Fonter  v.  Hale,  S  Tea.  Jr.  696. 
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Upon  the  point  suggested,  and  we  may  suppose  that  he  would 
not  have  decided  according  to  the  intiniKtioa  given  in  his 
opinion,  if  the  case  had  depended  upon  it,  and  liis  attentioa 
had  heen  particularly  drawn  in  that  direction.  It  tnay  well  be 
doubted  whether  in  principle  and  reason  it  is  necessary  that 
the  writing  upon  which  a  trustee  is  to  be  held  to  his  consciea- 
tiouB  duty  should  have  been  formally  promulgated  by  him,  and 
addressed  to  those  interested,  as  evidence  of  his  obligation ; 
and  the  general  spirit  of  the  decisions  upon  tliis  class  of  cases 
seems  to  be  averse  to  such  a  doctrine.  Thus  a  trust  is  often 
proved  by  the  recital  in  a  deed,'  which,  however  solemn  a  mode 
of  statement,  is  not  addressed  to  the  cetlui  que  tru»t,  tliougfa 
it  may  be  made  with  the  intention  of  maoifesting  the  trust.  In 
Barrell  ti.  Joy,^  in  the  Supreme  Court  of  Massachusetts,  the 
defendant  had  received  from  the  plaintiff's  father  sundry  con- 
Teyauces  of  land,  and,  upon  a  suit  brought  after  the  fother's 
death,  the  plaintiff  alleged  that  the  conveyances,  though  in 
ternis  absolute,  were  for  the  purpose  of  enabling  the  defendant 
to  satisfy  certain  demands  he  had  against  the  father,  and  that 
the  remainder  was  to  be  held  in  trust  for  him,  of  which  triist 
they  claimed  the  benefit.  There  was  a  pamphlet  in  evidence 
published  by  the  defendant,  in  which,  in  the  opinion  of  the 
court,  he  admitted  that  he  held  the  land  in  trust,  as  alleged  by 
the  complainants ;  but  what  they  considered  as  even  more 
sat^factory  and  convincing  evidence,  was  that  the  defendant 
in  an  indenture  between  himself  and  certain  third  parties, 
covenanted  with  them  to  sell  a  portion  of  the  lands  he  had  re- 
ceived, and  apply  the  proceeds  to  the  payment  of  demands  which 
they  held  against  the  plaintiff's  father ;  from  which  it  was  evi< 
deut  that  he  considered  himself  as  holding  the  land  upon  trust 
and  not  for  his  own  use.  Parker,  C.  J.,  delivering  the  opinion 
of  the  court,  said :  "  This  is  a  sufficient  declaration  in  writing, 

>  Deg  0.  D««,  2  p.  Wnw.  412 ;  Bellwnj-  c.  Borwm,  Cm.  Temp.  Talb.  97 ; 
Eii^  D.  Webb,  Fi«c.  Ch.  84 ;  HutehinBon  o.  TindaU,  3  Gnen,  Ch.  (N.  J.) 
857 ;  Wright  o.  Douglua,  3  Selden  (N.  Y.},  664. 

*  BarreU  s.  Joy,  1<  Ma«s.  221. 
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for  although  not  made  to  Barrell  (the  eettui  que  trtuf),  it  is 
available  to  him  or  his  representaUves."  It  can  hardly  be  said 
that  this  indeuture  vas  intended  by  the  defendant  as  a  maiii- 
festadoQ  of  the  trust  on  his  part ;  and  if  his  eogagement  to 
make  that  disposition  of  the  land  had  been  oontuned  in  a  letter 
to,  instead  of  an  indenture  executed  with,  third  parties,  the 
question  woald  be  quite  identical  with  that  before  the  Chancel- 
lor in  Steere  v.  Steere ;  but  it  does  not  seem  that  the  mere  form 
of  the  manifestation  should  makg  any  difference  in  principle. 
In  a  more  recent  case  than  either,  Chancellor  Troom  of  New 
Jersey  used  the  following  language :  **  A  declaration  of  trust 
requires  no  formality,  so  that  it  be  in  writing  and  have  sufG- 
cieiit  certainty  to  be  ascertained  and  executed.  It  may  be  in  a 
letter,  or  upon  a  memorandum,  and  it  is  not  material  whether 
the  writing  be  made  aa  evidence  of  the  trust  or  not."  ^  In 
Forster  v.  Hale,  although  the  parol  declarations  of  the  party 
were  adverse  to  tlie  inference  of  a  trust,  and  it  was  in  evidence 
that  he  liad  refused  to  execute  a  declaration,  yet  as  the  trust 
was  clearly  made  out  upon  the  face  of  a  series  of  letters  under 
his  hand,  be  was  charged  accordingly.^  In  such  a  case,  it  is 
clear  that  the  trustee  must  have  been  held  upon  his  letters  ia 
spite  of  his  intentions.  On  this  point,  therefore,  it  seems  to 
be  much  the  better  opinion  tiiat  it  is  no  objection  to  letters  and 
otlier  informal  writings  or  memoranda  of  the  trustee,  intro- 
duced for  the  purpose  of  proving  the  trust,  that  they  were 
drawn  up  for  another  purpose  and  not  addressed  to,  nor  in- 
tended for  the  use  of,  the  catui  que  tnut* 

'  Hutcbinson  t>.  Tindsl,  2  Gr«en,  CIi.  (N.  J.)  367. 

'  Fomer  r.  Hole,  fl  Vet.  Jr.  308. 

'  Ruberta  on  Fr&uda,  p.  103.  ^Rtia  view  is  confinned  hj  a  cooiptrison 
wilh  those  cues  in  whicb  it  bu  i)een  h«]d  that  a  ngnature  (under  the  fourth 
section)  by  a  Bubscribing  witueu  who  knew  the  contents  of  the  paper,  was 
a  signature  within  the  statute.  See,  in  particular,  WelTord  v.  Beazelj  (3 
Alk.  603),  where  Lord  Hardwicke  said,  that  *>the  word  'partj'  in  the 
statute  was  not  to  be  conttmwi  parts  ta  to  the  deed,  bat ^arwfin  in  general; 
else  what  would  become  of  those  decrees,  where  signing  of  letters,  b^  wbidi 
the  party  n«e«r  inleaded  to  bind  himself,  had  been  held  to  be  a  signing  witb- 
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S  100.  With  more  formal  instruments  of  manifestation,  there 
will  generally  be  little  difficultj.  It  has  before  been  observed 
incidentally,  that  a  recital  in  a  deed  was  a  good  manifestation 
of  a  trust,  and  the  same  is  true  of  a  deposition  of  the  trustee, 
signed  and  svorn  to  by  him,  and  fully  and  clearly  setting  oat 
the  terms  of  the  trust.'  So,  also,  the  answer  of  the  defendant 
in  a  suit  to  enforce  the  trust,  admitting  it  as  charged,  is  oleariy 
a  good  manifestation  witiiin  the  statute.' 

§  101.  In  Hampton  v.  Spencer,  decided  a  few  years  after  tiie 
Statute  of  Frauds  was  passed,  the  plaintiff,  in  consideration  of 
v£80  paid  by  the  defendant,  conveyed  a  bouse  and  surrendered 
a  copyhold  estate  to  the  defendant  and  bis  heirs ;  the  bill  was 
for  a  reconveyance  on  payment  of  the  remainder  due  of  the  £80 
and  interest.  The  defendant  by  answer  insisted  that  the  con- 
veyance was  absolute  to  him  and  bis  heirs,  without  any  promise, 
clause,  or  agreement .  that  tlie  plaintiff  might  redeem ;  but  he 
confessed  it  was  in  trust  that  after  the  £80  with  interest  was 
paid,  the  defendant  should  staud  seised  for  the  benefit  of  the 
plaintiff's  wife  and  children,  although  no  such  trust  was  de- 
clared by  writing.  The  trust  was  not  charged  in  the  bill. 
For  tlie  plaintiff  it  was  insisted  that  he  having  replied  to  the 
defendant's  answer,  who  had  not  made  any  proof  of  such  pre- 
tended trust,  the  defendant  was  bound  by  his  confession  that 
be  was  not  to  have  the  estate  absolutely  to  himself,  and  no  re- 
gard ought  to  be  had  to  the  matter  set  forth  in  avoidance  of 
the  plaintiff's  demands,  because  the  defendant  had  not  proved 
it ;  yet  the  court  decreed  the  trust  for  the  benefit  of  the  wife 
and  children,' 

§  102.  This  case  decides,  it  seems,  that  the  answer  of  a  de- 
fendant, setting  up  a  trust  in  favor  of  third  parties,  will  be 
sufficient  evidence  of  it  to  defeat  a  complainant's  equity,  in  a 
suit  brought  to  recover  or  charge  the  land,  and  not  alleging  the 

>  AnU,  §  99 ;  Finnej  n.  Fellows,  15  Term.  526. 

■  Nub  V.  Nab,  10  Mod.  404;  Bjtl  v.  Bjil,  1  Atk.  59;  McCabbin  v. 
Cromwell,  7  Gill  &  Johiu.  (Md.)  157 ;  Jonea  v.  Slab^,  6  Bit.  A  Joluu. 
(Hd.)  372. 

>  Hampton  f .  Spencer,  3  Vem.  288. 


>vGoo»^lc 


CH.  th.]  EZPBBas  tbusts.  96 

trnst.  In  this  viev  it  certainly  conflicta  vith  the  principle  that 
a  defendant  cannot  by  his  answer  discharge  himself,  but  must 
establish  his  matter  in  aroidance  by  proof.  It  does  not  appear 
ever  to  have  been  followed  in  England  nor  in  this  country.  In 
a  case  in  Chancery  in  Neir  Jersey,  where  a  deed  was  made, 
absolute  ou  its  face  and  without  any  actual  consideratioii  paid, 
and  on  a  bill  to  set  it  aside  as  obtained  by  fraud,  the  answer 
admitted  that  do  part  of  the  consideration  was  paid,  but  averred 
that  the  defendant  held  it  in  trust  for  (he  wife  and  children  of 
the  grantor  (the  plaiotifT),  and  proffered  willingness  to  execute 
a  declaration  of  trust  or  secure  the  interest  of  the  wife  and 
children  in  any  way  the  court  should  direct ;  it  was  held  that 
such  an  answer,  not  being  responsive  to  the  bill,  was  not  evi- 
dence of  Uie  trust.  Chancellor  Troom  said :  "  I  am  inclined 
to  believe  that,  if  the  present  complainant  had  filed  a  bill 
cluming  this  deed  to  be  a  deed  of  trust,  and  praying  that  it 
might  be  so  decreed  according  to  the  original  intention  of  the 
parties  the  answer  of  the  defendant  admitting  the  trust  would 
have  been  good  evidence  of  it.  It  would  have  amounted  to  a 
sufficient  declaration  of  the  trust.  But  it  would  seem  to  be 
different  where  a  complainant  seeks  on  the  ground  of  fraud  to 
set  aside  a  deed,  absolute  on  the  face  of  it,  and  confessedly 
without  any  actual  consideraUon  paid  ;  for  to  suffer  a  defendant 
in  such  a  case  to  come  in  and  avoid  the  claim  hy  aetting  vp  a 
trutt,  would  be  to  permit  him  to  create  a  trust  according  to  his 
own  views,  and  thereby  prevent  the  consequences  of  a  fraud."  ^ 
The  position  here  taken  seems  to  have  been  adopted  also  in  the 
courts  of  Maryland.' 

§  103.  Another  class  of  cases  in  which  the  answer  of  a  de- 
fendant in  chancery  is  made  to  prove  a  trust,  may,  for  the  sake 
of  comiideting  our  examination  of  this  topic,  be  mentioned  here. 
Where  a  bill  is  filed  against  an  absolute  devisee  of  an  estate, 
alleging  that  it  is  held  by  him  upon  a  trust  not  sufficiently 

>  HntdunBon  v.  Tiaitl,  2  Green,  Cb.  (N.  J.)  367. 
■  Jonet  o.  Sluber,  6  Hair.  &  Johni.  (Md.)  872 ;  McCubbin  p.  CromweO, 
7  GiU  A  Jobna.  (Hd.)  167. 


>vGoo»^lc 


96  BTATUTE  OP  FSATTDS.  [CH.  YH. 

declared  under  the  statute,  or  illegal  or  frauduleiit,  there  the 
defeudant  will  be  compelled  io  equity  to  disclose  whether  any 
such  trust  exists,  although  lie  plead  the  Statute  of  Frauds ; 
and  on  his  answering  in  the  affirmative,  his  answer  is  evidence, 
not  to  set  up  the  trust,  but  to  defeat  his  apparent  title,  and  to 
found  a  decree  for  a  resulting  trust  to  the  heir.^ 

§  104.  Upon  examination  of  tlie  decisions  which  have  been 
quoted  to  the  admissibility  of  letters,  recitals,  answers,  and 
memoranda  iu  general  made  by  tlie  trustee,  as  manifestations 
of  the  trust,  it  will  be  seen  that  they  have  been  conuuonly  sus- 
tained upon  the  ground  that  tlie  Statute  of  Frauds  does  not  in 
its  terms  require  that  the  trust  shall  be  created  or  declared  in 
writing,  but  only  that  such  declaration  or  creation  sliall  be 
manifested  or  proved  by  writing.  The  question  how  far  such 
writings  would  be  admiesible  (in  view  of  their  informality  and 
in  view  of  their  not  being  contemporaneous  with,  or  forming 
any  part  of,  tlie  original  transaction  by  which  the  trust  was 
created),  under  a  different  phraseology  of  the  law  may  tie  very 
important.  In  Massachusetts  and  in  New  York,  tlie  statute 
has  been  altered ;  the  former  now  requiring  that  the  trust  shall 
be  created  or  declared  by  writing,  and  the  latter  that  it  shall 
be  created  or  declared  by  deed  or  conveyance  in  writing.*  The 
subject  was  presented  in  the  New  York  Court  of  Appeals  very 
lately,  in  the-  case  of  Wright  v.  Douglass,  where  the  question 
was  upon'  the  sufficiency  of  a  recital  in  a  deed  as  a  maiiifesta- 
tion  of  the  trust.  Ruggles,  J.,  delivering  the  opinion  of  a 
majority  of  the  court,  said :  "  Under  our  former  statute  in  re- 
lation to  this  subject,  it  was  only  necessai7  that  the  trust 
should  be  manifested  in  writing,  and  therefore  letters  from  the 
trustee  disclosing  the  trust  were  sufficient.  Our  present  stat- 
ute requires  that  the  trust  should  be  created  or  declared  by 
deed  or  conveyance  la  writing,  subscribed  by  the  party  creat- 

■  Adlington  t>.  Csiin,  3  Atk.  141 ;  StHckUnd  v.  AMridge,  9  Tes.  Jr.  616 ; 
HncUeeton  s.  Brown,  6  ib.  62;  Biafaop  v.  Talbot,  cited  in  UjcklestoD  v. 
Brawn.     See  Rutledge  k.  Smith,  1  Mi^Cord,  Ch.  (S.  C.)  1 19. 

■  2  New  York  Rev.  Sut.  134,  S  6 ;  UaM-  Kev.  SUt.  1836,  cap.  69,  §  3a 
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ing  or  declaring  the  tnist.  But  it  need  not  be  done  in  the  fonu 
of  a  grant.  A  declaration  of  trust  is  not  a  grant.  It  ma;  be 
contained  in  the  reciting  part  of  the  conveyance.  Such  a  re- 
cital in  an  indenture  is  a  solemn  declaration  of  the  existence 
of  the  facts  recited,  and  if  the  trustee  and  cetttU  qtie  trutt  are 
parties  to  the  conveyauce,  the  trust  is  as  veil  and  effectually 
declared  in  that  form  as  in  any  other." '  It  would  seem  firom 
this  that  if  the  New  York  statute  as  altered  had  not  required 
that  the  trust  should  be  declared  or  created  by  deed  or  conv^ 
once  in  writing,  any  recital  in  a  deed,  vhether  the  trustees  and 
cestui  que  trust  were  pardes  or  not,  or  any  "  solemn  declaration 
of  the  existence  of  the  facts  "  upon  which  a  trust  arises,  would 
be  sufficient.  Striking  out  the  words  "  deed  or  conveyance," 
the  statute  is  left  substantially  the  same  as  the  English.  We 
may  conclude,  therefore,  that  the  phraseology  of  the  English 
statute  has  not  so  extensive  an  effect  as  has  been  supposed.  A. 
recital  of  a  trust  is,  by  the  very  etymology  of  the  word,  subse- 
quent to  the  creation  of  the  trust ;  and  a  formal  declaration  of 
the  facts  upon  which  the  trust  arises  also  seems  to  presuppose 
an  already  existing  trust  obligation.  In  a  case  in  South  Caro- 
lina, the  Court  of  Appeals  take  that  view.  The  defendant 
there  was  a  widow  and  executrix  under  a  will  by  which  her 
husband  had  devised  the  whole  of  his  property  to  her,  but 
upon  an  understanding  that  it  should  be  disposed  of  according 
to  a  prior  will  in  which  certain  provision  had  been  made  for 
his  grandchildren.  The  defendant  afterwards  signed  a  writing 
by  which  she  declared  that  there  was  due  to  her  grandson  (the 
plaintiff's  intestate)  a  certain  sum  of  money,  on  account  of 
the  legacies  left  him  by  his  grandfather,  and  promised  that  the 
same  with  interest  should  be  paid  out  of  her  estate.  The  court 
sud  that  all  declaratvms  of  trust  must  be  in  writing,  though  it 
was  not  necessary  they  should  be  constituted  in  writing ;  and 
that  the  instrument  in  question,  though  not  in  terms  a  dedara- 
tion  of  trust,  was  a  declaration  of  such  facts  as  raised  a  trust, 

■  Wrigbt  n.  DoQgluB,  3  Selden.  Ki. 
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and  iras  ooDseqaently  sufficient.^  A  ver;  sinular  declaration 
has  been  admitted  in  HaseacbuBetto  aioce  the  revised  statutes, 
vhich  altered  the  law  bo  as  to  require  the  trust  to  be  created  or 
declared  by  writing.  It  was  an  entry  niade  in  a  private  memo- 
randum book  of  the  trustee,  setdng  forth  clearly  a  previous 
transaction  by  which  he  bad  become  trustee,  and  although 
there  were  other  oircmnstances  in  the  case  sufficient  to  hold 
the  defendant  as  trustee,  still  this  declaration  was  held,  as  such, 
satisfiikctory.'  With  sudi  light  upon  this  question  as  is  affi>rded 
by  these  dedsions,  it  seems  we  must  doubt  whether,  in  those 
States  whore  the  law  requires  a  trust  to  be  created  or  declared 
by  writing,  it  is  not  sufficient,  aa  it  is  in  England  under  the  old 
statute,  that  that  declaratiDn  be  a  clear  statement  of  the  facts 
upon  which  the  trust  arises,  and  whether  it  is  material  in  what 
form  or  at  what  time  it  be  made. 

§  105.  The  language  of  the  statute  in  the  seventh  section 
is,  "  Some  writing  signed,"  etc.,  and  it  is  decided  that  the 
writing  is  not  required  to  be  sealed.'  In  regard  to  the  mem- 
orandum in  these  cases  of  trusts,  hke  that  required  by  the 
foorth  section  in  eases  of  certain  contracts,  it  is  sufficient  if,  of 
several  papers  which  tc^ther  go  to  make  up  tbe  required  mani- 
festation of  tlie  trust,  one  of  them  be  s^ed,  provided  the  others 
be  Bo  connected  with  it,  in  sense  and  meaning,  as  to  render 
unnecessary  a  resort  to  parol  evidence  to  shov  their  relation  to 
each  other.* 

<  Rutledge  v.  Smith,  1  McCord,  Ch.  119. 

'  Jaquee  v.  H&ll,  see  ante,  S  98.  la  tbe  cue  of  Jenkins  e.  Eldredge,  3 
Story,  181,  decided  after  the  rerision  of  the  atMntea  of  Mui&cbnaetta,  Mr. 
Justice  Stoij  Skid :  "  My  opinion  hu  proceeded  upon  the  groand  Uiat  there 
is  no  nbitautial  difference  between  the  Statnte  of  Fnoda  of  UuMdHiiettH, 
either  under  the  Act  of  1783,  ch.  37,  S  3,  or  the  Rensed  Statutes  of  1836, 
oh.  69,  g  30,  and  the  statute  of  29  Car.  n.  ch.  3,  on  the  subject  of  truata ;  and 
such  is  the  conclusion  to  which  I  baTC  arriTed,  upon  the  examination  of 
these  statutes,"  (Sea  Jenkins  t>.  Eldredge,  abstracted  in  the  note  to  §  111, 
pott.) 

•  Adlington  e.  Cann,  8  Atk.  141 ;  fiown  tr.  Statham,  1  Ed.  W& 

*  Forst«r  v.  Hale,  3  Tec.  Jr.  696.  See  this  point  examined  mider  the 
hekd  of  the  written  memorandum  leqoired  hj  the  fonrtb  section. 
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§  106.  The  requiBition  in  the  statute,  that  the  writing  shall 
be  "  signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trusts  or  by  his  last  will  in  writing,"  will  be  met  by  the  signar 
ture  by  the  grantor  himself,  if  the  declaration  be  preriouB  to, 
or  contemporaneous  with,  the  act  of  disposition.  Having  once 
divested  himself  of  fdl  interest  in  property,  by  an  absolute  con- 
veyance, it  is  DO  longer  competent  for  him,  either  by  parol  or 
written  declaration,  to  convert  a  party  taking  under  such  a  con- 
Teyance,  into  a  trustee,  except  of  course  where  the  circum- 
atances  of  the  transaction  were  Buch  as  to  raise  a  resultiug  or 
implied  trust  upon  the  conveyance,  in  which  case  the  persoo' 
entitled  to  such  an  interest  would  clearly  have  a  right  at  any 
time  to  declare  the  tnist.^  But  when  a  trustee  holds  an  estate 
for  another,  on  a  trust  either  express  or  implied,  although  he- 
succeeds  to  the  grantor's  legal  title,  a  writing  to  declare  a  fur- 
ther trust  of  the  estate  so  held,  is  to  be  signed  not  only  by  the: 
trustee  but  by  the  beneficial  owner .^ 

§  107.  Where  there  has  been  an  absolute  devise  of  landsy 
a  mere  declaration  in  writing  by  the  devisor  asserting  a  trust,. 
not  communicated  to  the  devisee,  and  not  executed  and  attested 
as  required  by  the  statute  in  cases  of  wills,  will  be  insufficient 
to  ingraft  a  trust  npon  die  wiU.'  A  paper  testamentary  in 
form,  but  inefficient  as  a  will  for  want  of  regular  execution  and 
attestation  as  such,  may,  however,  serve  as  a  written  mani- 
festation of  the  trust,  where  it  is  not  so  controlled  by  an  abso- 
lute devise.  And  in  any  case,  even  if  the  trust  rest  entirely  in 
oral  agreement  between  the  devisor  and  devisee,  the  trust  will 
be  enforced  notwithstanding  the  absolute  devise,  if  it  appear 
that  the  devise  was  made  upon  the  faith  of  the  devisee's  agree- 
ment that  the  devise  being  made  to  him  absolutely,  he  would 
carry  oat  the  trust*  But  generally  speaking,  a  parol  declaration 

*  HQ]  on  Trasteea,  p.  63,  uid  cuea  tbere  cited.  And  see  SturUvant  v. 
StDrterut,  20  N.  T.  39. 

*  Tierney  p.  Wood,  19  Beavui,  880. 
■  Adlington  n.  Ctum,  S  Atk.  141. 

*  Stickknd  e.  Aldridge,  9  Te*.  616 ;  Podmore  v.  Gnnning,  7  Simons,  644  ; 
TSerney  v.  Wood,  19  Beavtui,  S37.    Pott,  g  442 ;  ante,  S  M- 
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of  trust  in  land  is  revocable  at  any  time,  and  ia  revoked  by  a 
devise  of  the  declarant  to  another  poreon.' 

§  108.  All  that  remdns  before  concluding  this  chapter  ia  to 
see  what  form  of  language  will  be  sufScient  to  manifest  a  troet 
as  required  by  the  statute.  It  has  been  before  remarked  that 
tlie  Tords  used,  though  no  formulary  of  expression  be  pre- 
scribed, must  distinctly  relate  to  the  subject-matter,  and  must 
serve  to  show  the  court  that  there  is  a  trust  and  what  that  trust 
is.  An  illustration  of  this  principle  is  presented  in  the  case  of 
Porster  v.  Hale,  where  it  was  attempted  to  establish  a  tniat 
upon  the  expressions  "  our"  and  "  your,"  contained  in  letters 
of  the  defendant  to  the  alleged  catui  que  tru»t,  referring  to  the 
property  in  dispute.  It  was  held  that  such  terms  did  not  neces- 
sarily imply  that  the  parties  to  the  correspondence  were  jointly 
interested  in  the  estate  alluded  to ;  and  tiie  Master  of  the  Bolls, 
Sir  Richard  Pepper  Arden,  said  there  was  great  danger  in  exe- 
cuting trusts  proved  only  by  letters  loosely  speaking  of  trusts 
which  might  or  might  not  be  actually  and  definitively  settled 
between  the  parties,  with  such  expressions  as  those  above 
quoted,  intimating  only  some  intention  of  a  trust,  and  that  it 
should  be  clear  from  the  declaration  what  the  trust  was.^  So 
in  the  case  of  Steere  v.  Steere,  before  Chancellor  Kent,  two  of 
the  defendants,  sons  of  Stephen  Steere,  under  whose  will  the 
plaintiffs  claimed,  had  purchased  at  judgment  sale  certain  land 
belonging  to  their  &ther,  and  it  was  alleged  that  they  held  it 
under  a  trust  to  reconvey  to  the  testator  on  repayment  of  the 
purchase-money  and  expenses.  The  evidence  relied  upon  con- 
sisted of  a  number  of  letters  written  by  one  or  more  of  the  de- 
fendante,  in  which  frequent  allusion  was  made  to  the  estate, 
and  to  a  promise  by  the  defendante  that  the  family  should  have 
a  part  of  it,  that  it  should  be  held  for  tiie  &mily,  with  similar 
general  expressions.  The  Chancellor  was  dear  that  such  lan- 
guage did  not  tend  to  show  the  trust  alleged,  ivhich  was  a  trust 
in  favor  of  the  testator ;  but  that  even  if  a  trust  in  favor  of  the 

>  EeQr  V.  Johnaon,  U  Mnonri,  400. 
■  Fonter  v.  Bale,  3  Tm.  Jr.  69fi. 
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fomilj  had  been  alleged,  the  suggestionB  and  intimatious  were 
too  loose  to  tbimd  a  decree  for  specific  execution.' 

§  109.  Aqj  instrument,  however,  vhich  diBtiuctly  shows  the 
trust  relation  existing  between  the  parlies  will  be  sufficient  to 
satisfy  the  statute,  in  whatever  form  it  may  be.  Thus  an  ac- 
knowledgment in  writing  that  he  is  indebted  to  another  for  a 
legacy  under  a  will,  shows  the  defendant  to  be  a  trustee  for  the 
purpose  of  carrying  out  the  will  to  that  extent.'  So  where  the 
defendant,  the  owner  of  the  legal  title  to  an  estate,  had  cove- 
nanted with  third  parties  to  sell  part  of  it  and  apply  the  proceeds 
to  the  payment  of  certain  demands  which  tliey  held  against  the 
t^aintiff's  bther,  from  whom  the  estate  had  been  purchased,  it 
was  held  to  be  a  sufficient  declaration  of  trust,  as  furnishing 
conclusive  evidence  that,  notwithstanding  the  defendant  held 
the  legal  tide,  there  was  a  beneficial  interest  remaining  in  the 
plaintiff's  father."  So  where  the  holder  of  a  note  indorsed  to 
him  as  security  for  a  debt,  having  recovered  judgment  against 
the  promisor  and  levied  on  the  rents  and  profits  of  his  land  for 
a  term  of  years,  signed  a  writing  not  under  seal,  promising  to 
pay  to  the  plaintifi*  all  the  rents  which  he  should  receive  after 
his  debt  should  be  p^d,  or  to  allow  the  plaiutifT  the  use  and 
improvement  of  the  land  after  such  payment,  it  was  held  that 
this  was  a  sufficient  declaration  of  trust.*  And  a  mere  private 
memorandum  made  by  the  defendant  in  his  own  handwriting, 
thoi^h  not  signed,  setting  forth  that  in  a  previous  conversation 
with  the  plaintiffii'  testator,  he  had  told  him  that  certain  per- 
sons (the  plaintiffs)  were  to  have  certain  legacies  and  annuities, 
has  been  held  to  be  a  sufficient  declaration  of  the  trust  for  those 
purposes.^ 

§  110.  A  covenant  to  convey  or  hold  lands,  purchased  or  to 
be  purchased,  to  certain  uses,  or  a  bond  to  convey  lands  as  the 

■  Steere  n.  Steere,  5  JoIidb.  Ch.  (K.  Y.)  1. 

*  Butledge  e.  Smith,  1  McCord,  Ch.  (8.  G.)  119. 
'  Bamll  V.  Joy,  16  Mus.  221. 

*  Anns  V.  AaUey,  4  Pick.  (Mass.)  71. 

*  Barrow  p.  Greenougb,  3  Ves.  Jr.  152, 
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cestui  que  trust  shall  direct,  are  obviouBl;  equivalent  to  a  deda- 
ratioD  of  trust.*  So,  also,  where  a  revolutioaary  soldier  entitled 
to  bounty  land  delivered  to  one  Eirch  (from  whom  hj  meme 
asaignmeuts  it  came  to  tiie  appellants)  hia  dischai^  from  the 
army,  indorsing  upon  it  the  following :  "  This  ia  to  certify  that 
the  bearer,  John  Birch,  ia  entitled  to  all  the  lands  that  I,  Ben- 
jamin Oriffin,  am  entitled  to,  either  from  the  State  or  Conti- 
nent, for  my  services  as  a  soldier,  certified  in  my  dischai^," 
Kent,  C.  J.,  held  that  this  certificate  was  an  assignment  of 
Griffin's  equitable  claim  to  the  land,  was  sufficient  for  that 
purpose  without  any  words  of  inheritance,  and  amounted  to  a 
declaration  of  trust.^ 
.  §  111.  Where  there  is  any  written  evidence  showing  that  the 

^•^  w  person  apparently  entitled  is  not  really  so,  parol  evidence  may 
be  admitted  to  show  the  trust  under  which  he  actually  holds 
the  estate.  lu  the  comparatively  recent  case  of  Cripps  v.  Jee, 
an  estate  being  subject  to  certain  encumbrances,  the  grantor 
mortgaged  the  equity  of  redemption,  by  deeds  of  lease  and 
release,  to  two  persons  of  the  name  of  Rogers,  as  purchasers 
for  a  consideration  stated  in  the  deed,  the  real  intention  of  the 
parties  being  that  the  Bogerses  should  be  mere  trustees  for  the 
grantor,  and  should  proceed  to  sell  the  estate,  and  after  paying 
the  encumbrances  should  pay  the  surplus  money  to  the  grantor. 
In  the  books  of  account  of  one  of  tiie  Bogerses,  there  appeared 
an  entry  in  his  handwriting  of  a  year's  interest  piud  to  an  en- 
cumbrancer on  the  eatate,  on  account  of  the  grantor,  and  other 
entries  of  the  repayment  of  that  interest  to  Rogers  by  the 
grantor,  and  there  was  also  evidence  of  a  note  and  bond  given 
by  the  Bogerses  to  a  creditor  of  the  grantor ;  in  which  they 
stated  themselves  to  be  trustees  of  the  estate  of  the  grantor. 
Lord  Kenyon  held  that  this  written  evidence  being  inconsistent 
with  the  fact  that  the  Bt^rses  were  the  actual  purchasers  of 

'  Earl  of  Flitnoutb  v.  Hicknun,  2  Tern.  167 ;  Blake  v.  Blake,  2  Bro.  P. 
C.  290 ;  Moorcroft  c.  Dowding,  2  P.  Wuu.  314. 
■  Fuber  v.  Fielda,  10  JohoB.  (N.  T.)  496. 
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the  equity  of  redemptioii,  further  eridence  by  parol  was  admia- 
sible  to  prove  the  trath  of  the  transaction.^  Parol  evidence  has 
also  becD  admitted  by  Chancellor  Kent  to  repel  the  inferences 
of  a  tmst  from  certain  letters  and  accounts,  in  a  case  where  the 
writingB  were  of  a  loose  and  ambignoas  character,  the  principle 
being  however  carefully  reserved,  that  if  the  written  proof  had 
been  clear  and  positive,  it  could  not  have  been  rebutted  by 
parol.'  But  in  Leman  v.  Whitley,  while  the  exception  in  favor 
of  trusts  partly  proved  in  writing  waa  rect^nized,  the  binding 
application  of  the  Statute  of  Frauds  to  cases  of  mere  parol 

*  Cripp*  V.  Jee,  4  Bro.  Ch.  472 ;  Lewin  on  Tnuta,  62.  The  principle  ii 
somewbAt  iltnstanted  in  the  following  cue,  which,  however,  wu  decided  long 
anterior  to  Crippa  v.  Jee,  tnd  apparently  upon  another  gronnd.  Bitl  filed 
to  set  aside  an  aaaigDment  of  a  leasehold  estate,  and  all  other  the  estate  and 
effects  of  the  plaintiff,  upon  a  suggestion  that  the  same  was  never  intended 
at  an  absolute  assignment  for  die  benefit  of  the  defendant,  bat  made  only  to 
ease  the  plaintiff  of  the  trouble  and  care  of  managing  his  own  concerns  at 
that  time  (being  then  nnder  great  infirmities  of  body  and  miotQ,  and  sub- 
ject to  a  trust  for  the  benefit  of  the  plaintiff,  if  he  should  afterwards  be  in 
a  capacity  of  taking  care  of  his  own  affairs.  No  trust  of  any  Idnd  appeared 
on  the  face  of  the  assignment,  but  upon  the  whole  drcumstancea  of  the  case 
(viz.),  tlte  annuity  reserved  to  the  plaintiff  being  by  no  means  an  equiva- 
lent to  the  estate  so  disposed  of,  the  recital  in  the  deed  of  assignment  that 
the  plaintiff  was  under  a  disability  at  that  time,  of  taking  care  of  his  own 
affairs,  aU  tlie  efii^cts  in  general  being  asMgned,  as  well  as  the  leasehold 
estate,  and  after  a  general  coveaant  in  the  deed  from  the  defendant  to  in- 
demnify (he  plaintiff  against  any  breach  of  covenant  in  the  original  lease, 
and  a  spedal  reservation  to  tbe  plaintiff  of  all  the  dmber,  &c.,  and  be  set 
oat  and  allow  timber  for  tbe  repair  of  the  estate  (a  circumstance  prind- 
pally  relied  on  by  the  Lord  CheatceUor,  as  not  at  all  reconcilable  with  an 
absolute  disposition  of  the  whole  interest  to  the  defendant),  and  other 
circumstances  raising  a  strong  prasumption  of  a  tmst  intended.  Lord 
Chancellor  (Hardwicke)  admitted  parol  evidence  to  explain  this  transaction, 
viz.,  declarations  by  the  defendant,  at  tbe  time  the  deed  of  assignment  was 
executed,  and  afterwards  amounting  to  an  acknowledgment  of  such  a  trust 
as  the  plaintiff  now  insisted  upon ;  and  bis  Lordship  said  such  evidence  was 
consistent  with  tbe  deed,  as  there  was  all  the  appearance  of  an  intended 
trust  npon  the  face  of  it ;  but  however  though  there  can  be  no  parol  declara- 
tion of  a  trust,  since  the  stat.  of  29  Car.  11.,  yet  this  evidence  is  proper  in 
avoidance  of  fraud,  which  was  here  intended  to  be  put  on  the  plaintiff,  for 
the  defendant's  design  was  absolutely  to  deprive  the  plaintiff  of  all  the 
benefit  of  his  estate.     Hutching  v.  Lee,  1  Atk.  447. 

•  8t«ei«  V.  Steere,  6  Johns.  Ch.  (S.  Y.)  1. 
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trusts  was  firmly  sustained.  A  son  h&d  conreyod  an  estate  to 
hia  father,  nominally  aa  purchaser,  for  the  consideration,  ex- 
pressed in  the  deed,  of  jG400,  but  really  as  a  trustee,  in  order 
that  the  father,  who  was  in  better  credit  than  the  sou,  might 
raise  money  upon  it  by  way  of  mortgage  for  the  use  of  the  son. 
The  father  died  shortly  afterwards,  before  any  money  was 
raised,  having  by  his  will  made  a  general  devise  of  all  his  real 
estate.  Sir  John  Leach,  in  holdiug  the  case  to  be  within  the 
Statute  of  Frauds,  and  that  parol  evidence  was  inadmissible  to 
prove  the  trust,  said :  "  There  is  here  no  pretence  of  firaud,  nor 
is  there  any  misapprehension  of  the  parties  with  respect  to  the 
effect  of  the  instruments.  It  was  intended  that  the  father 
should  by  legal  instruments  appear  to  bo  the  legal  owner  of  the 
estate.  There  is  here  no  trust  arising  or  resulting  by  the  im- 
plication or  construction  of  law."  He  then  adverts  to  Cripps 
t).  Jee  and  to  the  written  evidence  in  that  case,  upon  the 
strength  of  which  Xiord  Kenyon  had  admitted  tlie  auxiliary 
parol  proof,  and  adds :  "  There  is  here  no  evidence  in  writing 
which  is  inconsistent  with  the  fact  that  the  fatlier  was  tibe  actual 
purchaser  of  this  estate ;  and  it  does  appear  to  me  that  to  give 
effect  to  the  trust  here  would  be  in  truth  to  repeal  the  Statute 
of  Frauds." '  It  would  seem  that  the  exception  established  in 
Gripps  V.  Jee,  in  favor  of  trusts  partly  manifested  by  writing, 
is  difficult  to  reconcile  with  the  plain  language  and  policy  of 
the  statute  requiring  the  trust  (that  is,  the  whole  trust}  to  ap- 
pear by  written  evidence ;  and  that  the  determination  in  Leman 
V.  Wbidey,  not  to  admit  it  unless  clearly  applicable,  was  wise 
and  consistent.^ 

'  Leman  c.  Wkitley,  4  Hu»8.  Ch.  423. 

■  Id  the  case  of  Jenkins  n.  Eldredge  (3  Story,  181),  Leman  p.  Whitley, 
was  referred  to  and  dlBapproved,  as  improperly  esdnding  parol  evidence  in 
casei  of  trnsta,  and  Mr.  Justice  Story  saya  "  he  ahonld  have  had  great  diffi- 
culty in  following  it,  even  if  tliere  were  no  authorities  irhich  seemed  fairly 
to  present  ground  for  doubt,"  which  authoritiei  are  Lees  o.  Nuttall,  1  Rubb. 
&  Mylne,  53 ;  Carter  c.  Palmer,  11  Bligh,  N.  R.  397 ;  and  Morris  v.  Nixon, 
1  How.  (S.  G.)  118.  With  the  greatest  submission,  it  must  be  said  to  be 
doubtful  whether  the  principle  laid  down  in  Leman  o.  Whitley  has  been 
denied  or  qaestioned  in  eiUier  of  llie  decisioDS  quoted.    And  it  is  remark- 


>vGoo»^lc 


CH.  Til.]  EXPRESS  TRUSTS.  105 

§  112.  When  ve  come  to  that  part  of  our  subject  which 
relates  to  contracts,  it  vill  be  seen  that  one  of  the  moet  int- 

able  that  aaj  qa^ficfttioo  of  that  principle  ahonld  have  been  intended,  no 
reference  being  made  to  Lemaa  v.  Whitley  in  utber  of  them.  We  should 
natarallj  detire  to  oee  thoae  dedsions  placed  npon  Bome  other  groond, 
rather  than  ctmdnde  (u  it  Mema  we  mnat)  that  th^  eatabliah  the  absolute 
admissibili^  of  parol  eridence  in  cases  of  trusts.  The  two  first-mentioDed 
cases  were  mere  cases  of  an  agent  abusing  his  agency  to  acquire  the  legal 
title  contrary  ta  the  intention  of  his  principal,  such  as  have  been  before  re- 
ferred to,  and  are  always  excepted  from  the  operation  of  the  statute  upon 
the  ground  of  a  resnlting  trust,  ex  maiefieio,  in  favor  of  the  principal.  The 
hut  is  the  common  case  of  an  absolute  deed  of  land,  proved  by  parol  to 
have  been  actually  made  as  security  for  a  loan  of  money ;  snch  proof  in  that 
particular  dais  of  eases  being  allowed  in  the  graat  majority  of  equity  and 
even  law  coorts  of  our  country  (though  not  in  Uassachosetts),  and  upon 
gronnds  quite  unconnected  with  any  construction  of  the  Statute  of  Frauds. 
Mr.  Justice  Story,  in  his  Equity  Jurisprudence  (§  1199,  note  2),  refers  to 
Leman  o.  Whitley  aa  a  case  which  stands  npon  the  extreme  boundary  of  the 
law  as  to  the  inadmissibility  of  parol  evidence  in  cases  of  retidting  trusts, 
and  his  condemnation  of  the  case  in  his  decision  in  Jenkins  v.  Eldredge  ii 
apparently  pronounced  under  the  same  impression  that  it  was  a  case  of  a 
resulting  tmst.  But  Sir  John  Leach  expressly  says  in  his  opinion  that  it  is 
not  s  case  of  a  resulting  trust,  but  of  parol  evidence  offered  to  prove  an 
express  trust  against  the  written  documents  in  the  case.  From  this  and 
other  remarks  of  Mr.  Justice  Story,  it  must  be  inferred  that  the  intent  of 
tibe  decision  in  Leman  o.  Whitiey  was  in  some  measure  misapprehended  by 
lum.  Jenkins  v.  Eldredge  is  a  case  itself  which  in  all  its  bearings  is  highly 
interesting  in  relation  to  the  whole  subject  of  bnista  as  affected  by  the  stal- 
Dte,  and  as  it  has  been  several  times  referred  to  in  preceding  pages,  an 
abstract  of  its  facts  and  the  points  decided  is  here  presented.  Jenkins 
purchased  a  piece  of  land  of  De  Blois  for  $20,000,  with  a  view  to  bnild  on 
it  for  speculation.  Being  unable  to  comply  with  the  conditions  of  sale,  be 
agreed  with  Be  Blois  that  her  warranty  deed  conveying  the  premises  to 
him,  should,  on  the  execution  of  the  agreement  and  the  payment  of  91,000 
to  De  Blois  by  Jenkins,  be  deposited  with  one  Philips  in  escrow  to  be  i^e- 
Irrered  to  Jenkins  if  he  should,  before  a  certain  day,  pay  De  Blois  $5,043.60 
and  execute  a  note  to  her  for  916,127  payable  in  five  years,  and  a  mort- 
gage of  the  premises  to  secure  the  payment  of  the  note  and  taxes ;  other- 
wise the  contract  of  sale  to  be  null  and  void,  and  the  #1,000  ibrfdted  to 
De  Blois.  Jenkins  paid  the  91,000,  and  took  possession  of  the  land  and 
made  excavations  and  commenced  boDdii^  upon  it,  expending,  as  his  biU 
alleged,  about  915,000.  His  means  being  exhausted,  he  was  unable  to  pay 
the  td.OOO  on  the  day  stipulated,  and  De  Blois,  pressing  payment,  threat- 
ened to  sell  the  premises  at  auction.  Jenkins  applied  for  and  obtuned  an 
injnnctioD,  and  a  decree  giving  him  about  one  year  more  in  whidi  to  per- 
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portant  questions  to  be  settled  is,  Whether,  in  the  memorandum 
of  Uie  contract,  the  consideration  is  required  to  be  ezpreaaed. 


fbrm  dte  contract,  but  be  ftiled  Gnall;'  to  do  it,  tnd  bis  lull  waa  d 
In  the  iaterveniiig  je»r,  Jeokiiia  applied  to  Eidredge  for  uiisbuce  in  ntis- 
ing  monej  to  complete  hia  enterpriae ;  and  it  was  agreed  between  them  Ibat 
Eldredge  should  take  a  coovejance  of  the  premiaei  from  De  Bloia,  whitb 
wai  aecordinglj  done  after  the  diimisaal  of  the  bill,  and  Jenkina  executed 
a  releaae  to  Eldredge  by  which  he  admitted  in  terms  that  he  bad  "  do  l^al 
or  equitable  right  in  or  to  the  same."  From  that  time  forward  EUdredge 
continued  to  be  OBtensibl]',  and,  bo  far  aa  the  second  title  wu  ooucemed, 
the  sole  and  excluflive  owner 'of  the  legal  and  equitable  estate  in  the  premise*. 
Jenkins  was  snbiequentlj  employed  snperinteadiug  the  erection  of  the 
building.  The  necessarj'  moneys  were  advanced  chiefly  by  Eldredge,  bat 
in  part,  as  it  appeared,  by  Jenkins  himself.  The  original  intention  of  the 
parties  was  shown  by  parol  evidence  to  be,  that  the  whole  legal  and  equita- 
ble estate  sbonld  be  in  Eldredge,  to  enable  him  to  raise  money  on  it  to 
eompleta  building  and  discharge  the  encumbrances.  Eldredge  admitted  that 
he  had  promised  to  make  a  deed  of  trast  and  place  it  among  his  papers,  to 
provide  for  the  contingency  of  his  death,  but  denied  that  be  ever  made  such 
a  deed,  or  that  he  ever  intended  to  fetter  bis  l^al  and  equitable  estate  in 
the  premises.  There  was  parol  evidence  that  it  was  part  of  &«  original 
bargain  that  this  declaration  of  trust  should  be  made  and  preserved  by  El- 
dredge. It  was  contended  on  the  part  of  the  pbuntiff  Uiat  the  ease  was 
taken  out  of  the  statute :  1.  Because  it  was  a  resulting  tnist.  2.  Because 
it  was  a  case  of  agency.  8.  Because  Eldredge  had  been  gnil^  of  &and  in 
bis  conduct  and  operations.  4.  Because  tbe  pluntiff  had  done  acta  of  part- 
performance,  and  could  not  now  be  reinstated  in  bis  former  position  without 
a  decree  for  the  specific  execution  of  the  trust.  Judge  Story's  opinion  was 
that  the  case  was  not  to  be  considered  ss  one  standing  purely  or  singly  upon 
either  of  these  grounds,  but  as  embracing  ingredients  of  all  of  them,  and  he 
examines  the  case  in  each  view.  Upon  the  first  ground,  namely,  that  Jen- 
kins bad  a  resulting  trust  in  the  estate,  he  says,  "that  the  plaintiflT  had  ex- 
pended a  la^e  sum  of  money  on  the  premises ;  that  De  Blois  never  could 
have  conveyed  the  same  to  Eldredge  withont  the  plaintiff's  express  solicita- 
tion and  consent,  and  that  Eldredge  was  in  no  just  sense  a  purchaser  for  bis 
own  sole  account,  giving  a  full  value  for  the  premises,  but  bought  with  a  fhll 
knowledge  of  tbe  enhanced  value  by  the  expenditure!  of  the  plaintiff  and 
for  the  pDi^Mse  of  giving  the  benefit  of  such  expenditures  as  a  resulting 
trust  between  the  plaintiff  and  himself  in  tbe  premises.  In  this  respect,  it 
approaches  very  nearly  to  tbe  case  of  a  joint  purchase  where  each  purchaser 
is  to  have  an  interest  in  the  purchase,  in  proportioo  to  his  advances.  Now, 
in  such  cases,  parol  evidence  is  dearly  admissible  to  establish  the  trust,  as 
well  as  to  rebut,  control,  or  vary  it.  It  appears  to  me  that  it  may  well  be 
treated  as  a  mixed  case ;  juoad  tbe  plaintiff,  as  a  resulting  trust  pro  tanto, 
and  quoad  Eldredge,  m  a  trust  pro  tanto  for  his  liabilities,  expenditures,  and 
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It  may  be  sufficient  to  remark,  in  reference  to  the  Triting 
required  by  the  Beventh  section  in  oases  of  tntata,  that  all  the 

COmpenMtion."  He  proceed! :  '■  In  the  next  place,  m  to  the  tgeacy.  It 
kppesn  to  me,  that  bere  a  confidential  relation  of  principal  and  agent  did 
exist ;  and,  that  being  once  shown,  it  ditables  the  party  fi«m  iniiaUng  npon 
the  objection  thai  the  tnut  ib  void  a«  being  b^  parol.  The  veiy  confidential 
relation  of  principal  and  agent  has  been  treated  ai,  for  this  purpose,  a  case 
tui  generis.  It  is  deemed  a  fnsd  for  an  agent  to  avail  himRelf  of  his  con- 
fidential  relation  to  drive  a  bargain,  or  create  an  interest  adverse  to  that  of 
bis  priocipal  in  the  transaction ;  and  that  fraud  creates  a  trust,  e^n  when 
the  agencf  itself  tatj  he,  nay,  most  be,  proved  only  bj  parol.  In  the  next 
place,  as  to  the  asserted  fraud.  IT,  as  the  argument  of  the  plaintiff  sap* 
poses,  Eldredge  originally  engaged  in  the  nndertaking  with  a  meditated  de- 
sign to  mislead  the  confidence  of  the  plaintiff,  and,  by  practising  upon  his 
credulity  and  want  of  caution,  to  get  the  title  to  the  property  in  his  own 
bands,  and  then  to  convert  it  into  the  means  of  oppressively  using  it  for  bis 
own  advantage  and  interest,  I  should  have  no  doubt  that  the  case  would  be 
out  of  the  reach  of  the  Statute  of  Frauds ;  for  the  rule  in  equity  has  always 
been,  that  the  statute  is  not  to  be  allowed  as  a  protection  of  fraad,  or  as  the 
means  of  sedndng  the  unwary  into  false  confidence,  whereby  their  intentions 
are  thwarted  or  their  Interests  are  betrayed."  The  learned  jndge  here  re- 
fers to  Montacute  t.  Maxwell  (1  P.  Wms.  618-620),  and  to  the  opinion  of 
Lord  Chancellor  Parker  there  expressed,  that  "  in  cases  of  fraud,  equi^ 
would  relieve  even  against  the  words  of  the  statute ;  but  iriiere  there  is  no 
fraud,  only  relying  upon  tbe  honor,  word,  or  promise  of  the  defendant,  the 
statute  making  those  promises  void,  equi^  will  not  interfere."  He  dissents 
from  that  proposition,  even  as  applied  to  cases  of  contracts  in  consideration 
of  marriage,  and  then  proceeds  as  follows :  "I  doubt  the  whole  foundation 
of  the  docbiue,  as  not  distingniBhable  from  other  cases,  which  Courts  of 
Equity  are  accustomed  to  extract  from  the  grasp  of  the  Statute  of  Fraada. 
ft  is  not,  however,  necessary  to  consider  what  should  be  dte  true  rule  in 
such  a  case ;  the  present  is  not  one  of  that  nature,  but  stands  upon  very 
different  grounds.  I  think,  moreover,  that  there  is  one  ingredient  in  the 
present  case,  which  gives  it  a  mailed  character,  iriii<A  is  often  relied  on  in 
cases  of  agreements  on  marriage ;  that  Eldredge  did  agree  to  rednoe  the 
trust  to  writing,  and  to  keep  a  private  memrarandnm  thereof  in  his  own  pos- 
■esKon,  as  evidence,  in  case  of  lus  death  or  other  accident.  I  do  not  accede 
to  the  statement,  that  diis  was  a  mere  subsequent  promise,  long  after  the 
execution  of  the  conveyances,  as  his  answer  imports ;  but  it  was  a  part  of 
Us  original  agreement,  and  upon  the  fhitfa  of  which  the  arrangement  was 
completed.  He  never  did  comply  with  that  part  of  the  agreement.  He 
admits  that  he  never  made  any  such  memorandum.  If  he  had  made  one,  it 
mif^t  have  swept  away  the  whole  of  his  present  defence.  I  should  not  in- 
diue,  however,  to  impute  to  Eldredge  any  such  original,  premeditated  in- 
tention of  irand  as  tlie  agreement  of  the  plaintiff  snppoiei,  ouleu  driven  to 
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reasons  in  favor  of  requiring  tlie  express  statement  of  the  con> 
sideration  under  the  fourth  section  seem  to  hold  good  iu  relatioD 
to  the  other.  There  are  two  cases  found  in  which  this  question 
has  been  passed  upon,  and  in  which  it  was  decided  that  the 
consideration  need  not  be  expressed.  One  of  them,  however, 
was  in  Massachufetta,  where  it  had  been  settled,  for  their  own 
courts,  that  even  the  fourth  section  does  not  require  the  con- 
sideration to  appear  in  the  memorandum,  and  the  other  was 

it  by  the  most  cogent  circnmatancea  of  necegiity .  And  it  does  not  teem  to 
me  neceuuy,  in  this  cue,  to  go  to  eucli  a  leogtb.  In  my  judgment,  tbe 
result  ia  tbe  same,  although  the  original  design  of  Eldredge  was  perfectl; 
fair  and  honorable,  if  he  has  since  deviated  from  his  duty,  and  attempted  to 
absoWe  himself  fivm  the  obligationa  of  the  tmst,  such  aa  he  knew  the  plain- 
tiff believed  it  to  be,  and  constantly  acted  upon ;  because,  in  point  of  law, 
it  wonld  be  8  fareadi  of  trust,  inTolving  a  constmctiTe  fraud,  such  as  a 
Court  of  Equity  ought  to  reliere.  In  the  next  place,  as  to  the  ground  of  a 
part-performance  on  the  part  of  the  plaintiff-  From  what  has  been  already 
auggested,  there  seems  to  me  strong  ground  to  support  this  suggestion. 
The  plaintiff  did,  at  the  time  of  the  conveyance  to  Eldredge,  smrender  up 
his  present  rights  or  just  expectations  under  the  contract  with  De  Blois ;  he 
suffered  his  equity  to  expire,  and  be  agreed  to  ^e  up  to  Eldredge  all  claims 
which  he  might  have  to  the  premises ;  and  consented  to  a  direct  conveyance 
thereof  to  Eldredge.  He  did  more ;  be  surrendered  up  all  lemuneration 
for  his  past  advances  and  services;  and  also  all  remuneration  for  his  future 
services,  except  so  far  as  ultimately,  after  satisfying  all  other  claims,  there 
might  remain  a  surplus  of  value  of  the  property  to  indemnify  him.  It  has 
been  suggested  that  he  had,  at  the  time,  no  claim  upon  De  Blois  for  those 
advances,  or  services,  or  improvement  of  the  property.  I  doubt  if,  id 
equity,  that  doctrine  is  maintainable,  if  the  value  in  the  hands  of  De  Blois 
had  been  greatly  enhanced  thereby.  But  upon  this,  to  which  allusion  has 
been  before  made,  I  do  not  dwell.  But  I  do  put  it,  ^t  none  of  these  acts 
would  have  been  done,  and  above  all,  the  release  to  Eldredge  by  the  plain- 
tiff would  never  have  been  executed,  but  upon  the  faith  that  the  trnst  was 
to  exist  for  the  plaintiff's  benefit,  and  the  release  was  a  part  execution  of 
the  agreement  between  him  and  Eldredge.  And  here  I  cannot  but  remark, 
that  the  very  exception  in  the  deed  of  De  Blois  to  Eldredge  (a  most  fit  and 
proper  exception,  under  die  drcumstances,  and  upon  which  the  release  was 
designed  to  operate),  'excepting  any  claim  or  demand  made  by,  through, 
or  on  account  of  Joseph  Jenkins,  and  also  excepting  any  daim  or  demand 
Arising  out  of  any  contract  made  by  or  with  the  said  Jenkins,'  shows  clearly 
that  all  the  parties  understood  that  Jenkins  then  bad  or  claimed  some  rig^t 
or  title  in  the  premises,  and  that  the  extingnishraent  of  it  was  essential  to 
the  security  of  purchasen.  So  that,  upon  the  ground  of  partr-performaoce, 
Aere  is  much  in  the  cue  to  take  tbe  case  out  of  the  atatnte." 
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upon  an  instnunent  under  seal,  a  case  excepted,  even  in  Eng- 
land,  from  the  application  of  the  general  rule.^ 

§  113.  It  should  also  be  observed,  before  passing  from  tbis 
branch  of  our  subjects,  that  the  principles  upon  which  Courts  of 
Equity,  under  peculiar  circumstances,  decree  the  specific  exe- 
cution of  verbal  contracts,  notwithstaudiug  the  Statute  of 
Frauds,  comprehend  cases  of  trust  resting  in  parol.=  It  ie 
not,  bovever,  deemed  worth  while  to  anticipate  here  the  dig- 
OQSsion  of  any  part  of  the  important  subject  of  the  enforcement 
in  equitj  of  obligations  affected  by  the  statute,  that  being  re- 
served for  especial  examination  hereafter.' 

'  Amu  B.  AaUey,  1  Kck.  (Mmb.)  71 ;  Keher  o.  Fields,  10  Johiw.  (N. 
T.)  495. 

*  JenkinB  o.  Eldredge,  mie,  §  111,  a. ;  Robion  v.  Harwell,  6  Georgia, 
£69.  ■  Pott,  Chapter  XIK. 
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PART   III. 

OP    CONTBACTS. 


DiqteMwGoOl^lC 


OF  CONTRACTS, 

AB  iXrECTKD   BT    THE  TOURTH   ASD    BE7RNTEENTH    SECTIOIIS   0 


SxcTtoN'  4.  No  action  sh&U  be  brought  whereby  to  charge  any  executor 
or  adminutrator  upon  any  spedal  promise,  to  soawer  damages  out  of  hia 
OWD  eatate ;  2,  or  whereby  to  charge  the  defendant  npon  any  special  promise 
to  auawer  for  the  debt,  default,  or  nuBcarriages  of  another  person ;  3,  or  to 
diarge  any  peraon  upon  any  agreement  made  upon  conrideratioD  of  mar- 
riage ;  i,  or  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  couceraing  them ;  fi,  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the  making  diere* 
of;  6,  unleu  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  aome  person  thereunto  by  him  Uwfully 
authorized. 

Sectiok  17.  No  contract  fbr  the  sale  of  any  goods,  wares,  and  merchan- 
dises for  the  price  of  £10  sterling,  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receire 
the  same,  or  give  something  in  earnest  to  hind  the  bargain,  or  in  part-pay- 
ment, or  that  some  note  or  mtmormtdum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  diarged  by  sndi  contract,  (H"  tbeir 
agents  thereunto  lawfully  authorized. 
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CHAPTER    Vm. 

TEBBAL  CONTBACTS,   HOW  FAB  TALID. 

§  114.  We  come  now  to  consider  the  Statute  of  Frauds  in 
its  application  to  contracts';  a  branch  of  the  subject  of  superior 
importance,  and  apon  which  the  decisions  of  the  courts  of  both 
countries  have  been  very  numerous,  presenting  a  great  variety 
of  questions  of  acknowledged  difficulty.  The  method  proposed 
for  the  discussion  of  it  is  that  su^ested  by  the  very  arrange- 
ment of  the  sections  above  quoted  &om  the  English  statute, 
and  it  is  to  examine,  First,  How  far  the  statute  affects  verbal 
contracts ;  Secfindly,  What  are  the  contracts  embraced  by  it ; 
and,  ThirtSif,  What  are  the  formalities  which  it  requires  in 
the  making  of  such  contracts ;  or,  more  briefly,  its  operationf 
its  Bui^ect-matter,  and  its  reguiremejitt.  The  first  of  these  divi- 
sions will  form  the  subject  of  the  present  and  the  succeeding 
chapter. 

§  115.  The  Statute  of  Frauds  does  not  declare,  that  the 
contracts  embraced  by  it  shall  be  ill^^  or  void,  unless  put  in 
writing.  It  does  not  in  any  way  affect  their  substance  or  in- 
gredients, but  simply  prescribes  as  a  rule  of  evidence,  that,  in 
cases  where  they  are  sought  to  be  enforced,  oral  proof  of  them 
shall  not  be  received.  An  agreement,  therefore,  which  was 
legal  and  actionable  previous  to  the  statute,  is  legal  since  and 
notwithstanding  the  statute,  and  is  also  actionable  or  enforce- 
able  if  the  proof  of  it  be  such  a  writing  as  the  statute  requires.^ 

<  Although  the  phrsaeology  of  the  17th  MCtion  of  the  Engliah  itatate  is 
dififerent  from  that  of  the  4th,  namely,  that  do  contract.  Sec.,  for  gooda,  Sec., 
Bhill  be  allowed  to  be  good,  Ac.,  yet  there  aeemi  to  be  no  rCMon  to  attnbnte 
to  the  fbnner  any  force,  or  to  draw  from  it  any  inference!,  diSerent  from 
dioH  whidt  attend  the  conatnictioii  of  the  latter.    "  Allowed  to  be  good  " 
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In  many  cases  the  legal  effect  vill  indeed  be  the  same  as  if  the 
statute  had  declared  the  promise  or  coutract  void.  This  will 
be  the  case  in  all  instances  There  the  promise  or  contract 
remains  executory  on  both  sides,  and  an  action  is  brought  to 
enforce  it.  Here,  although  it  is  not  strictly  correct  to  say  that 
the  contract  is  void,  yet  as  the  same  legal  consequences  would 
result  from  it  as  if  it  were  void,  it  would  not  be  erroneous  for 
a  court  to  decide  it  to  be  so.  But  on  the  other  hand  there  are 
many  cases  in  which  the  legal  consequences  of  considering  it 
void,  and  of  considering  it  simply  not  actionable,  would  be 
widely  different,  as  will  be  presently  seen. 

§  116.  Where  the  contract  has  been  in  fact  completely  exe- 
cuted on  both  sides,  the  rights,  duties,  and  obligations  of  the 
parties  resulting  from  such  performance  stand  unaffected  by 
the  statute.^  An  apt  illustration  of  this  familiar  doctrine  is 
afforded  by  the  case  of  a  verbal  agreement  for  a  lease  not  ex- 
ceeding three  years,  followed  by  an  actual  verbal  demise  ac- 
cordingly ;  here  no  action  would  lie  upon  the  agreement  while 
executory,  but  after  it  is  executed  by  the  creation  of  a  tenancy, 
such  as  the  statute  allows  to  be  created  without  writing,  both 
parties  are  bound  by  the  t«rms  of  the  tenancy,  and  neither 
party  can  avail  himself  of  the  fact  that  the  agreement  could 
not,  in  the  first  instance,  have  been  enforced  against  him.' 

mppeon  to  meim,  considered  good  for  the  purposes  of  recovery  upon  it; 
ftnd  the  remaining  portioiM  of  the  two  sections  in  questjon  being  verf 
similar,  and  the  policy  of  the  two  being  very  clearly  tlie  same,  ne  ahoultl  not 
he  juaUfied  in  laying  much  stress  upon  the  change  of  phraae.  The  whole 
statute  is  undeniably  put  together  most  irregularly  and  loosely.  Many  of 
our  States,  in  adopting  the  substance  of  it,  have  disregarded  the  difference 
alluded  to,  and  put  the  sales  of  goods  into  the  same  section  with  other  con- 
tracts, extending  to  tbem  the  common  provision  that  no  action  shall  be 
brought  upon  them  unless  they  are  put  in  writing.  (See  Appendix.)  A 
distinction  on  this  point  appears  to  have  been  in  the  mind  of  Lord  Abinger, 
in  a  case  in  the  Court  of  Exchequer,  but  it  was  passed  very  cursorily,  and 
the  decision  proceeded  on  the  conetruction  of  the  yburi  A  section.  CaningtoQ 
r.  Roou,  2  Mees.  &  Wels.  248. 

'  Stone  e.  Dennison,  13  Hck.  (Uass.)  1 ;  Musbat  p.  Breraid,  i  Dev. 
N.  C.  73, 

*  Lord  Bolton  v.  Tomlin,  6  Adol.  &f  £1L  656. 
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The  same  rule  applioa  when  goods  are  delivered  .and  paid  for, 
or  a  guarantor  has  paid,  aa  he  agreed  to  do,  upon  the  default 
of  the  principal  debtor ;  neitlier  partj  can  retract  and  recover 
back  what  money  he  haa  paid  or  what  property  be  haa  delivered, 
though  it  may  be  that  he  could  not  have  been  compelled  at  law 
to  pay  or  deliver ;  Btill  less  could  the  principal  debtor  for  whom 
the  guarantor  had  paid,  or  any  third  person  for  whom  another 
had  purchased  goods,  avoid  their  just  claim  for  reimbursement, 
on  the  ground  that  they  could  not  have  been  compelled  at  law 
to  make  the  payments  which  they  now  sought  to  have  made  up 
to  them.  So  with  all  cases  of  contracts  embraced  by  the 
statute.^  When  fully  executed  on  both  sides,  the  positions  of 
the  parties  are  fixed,  subject  of  course  to  the  power  of  a  court 
of  equity  to  afford  relief  in  cases  of  fraud  and  mistake,  and 
ButQect  to  such  subsequent  conditions  or  qualifications  as  may 
be  contained  in  any  written  memorandum  still  binding  upon 
them. 

§  117.  Where  a  verbal  coutract  is  completely  executed  by 
one  party,  the  consideration  can  be  recovered  from  the  other, 
notwithstauding  the  Statute  of  Frauds.  As,  for  instance,  when 
a  deed  of  land  is  given,  or  goods  delivered  and  accepted,  in 
pursuance  of  the  contract,  an  action  lies  to  recover  the  value- 
of  the  land  or  goods ;  ^  and  the  same  where  a  contract  is  within 

>  Crane  t>.  Gongh,  4  MujUnd,  316;  Andrews  v.  Jones,  10  Ala..  400; 
Craig  V.  Tm  Pelt,  3  J.  J.  Mawh.  (Ky.)  489 ;  WatrouB  v.  Chalker,  7  Conn. 
3S4;  Pswle  o.  Gunn.  4  Bing.  N.  0.  445 ;  Shaw  c.  Woodcock,  7  B.  A  C. 
7S ;  a.  c.  9  D.  &  R.  869 ;  Price  d.  Leybam,  Gow,  109 ;  McGae  o.  Soutb, 
9  Minn.  258. 

*  Pomeroy  o.  Winship,  12  Mfws.  S14 ;  Wilkinson  o.  Scott,  17  Mus.  249 ; 
Townaend  v.  Townsend,  6  Met.  (Mass.)  S19 ;  Brackett  v.  Evans,  1  Cusb. 
(Mms.)  79 ;  Pike  v.  Brown.  7  Cusb.  (Mass.)  133 ;  Dearborn  v.  Parks,  5 
Greenl.  (Me.)  81 ;  Linscott  c.  Mclntjre,  3  Step.  (15  Maine,)  201 ;  Thayer 
r.  Nilea.  23  Verm.  494 ;  Yoluntine  v.  Godfrey,  9  Verm.  186 ;  Cone  v, 
Tracy,  1  Root  (Conn.),  479;  Bower  o.  Bell,  20  Johns.  (N.  T.)  338; 
Massey  v.  Holland,  8  bed.  (N.  C.)  197 ;  Wood  o.  Gaa,  3  McCorf  (S.  C.) 
431;  Butter  e.  Lee,  11  Ala.  885;  Morgan  e.  Bitzenberger,  3  GiU  (Md.), 
350 ;  Holland  o.  Hoyt,  14  Mich.  238 ;  Basford  e.  PearBon,  9  Allen  (Mas*.), 
SBO;  Nutting  v.  Dickinson,  8  Allen  (Mass.).  542.  A  parol  lease  is  for 
this  purpose  azecnted  when  the  lessee  is  pnt  in  possession.     Moore  v. 
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the  statute,  as  being  not  to  be  performed  within  a  year  from 
the  making,  but  has  been  fully  performed  on  one  side,  whether 
withiu  the  year  or  not ;  the  consideration  of  that  performance, 
though  by  the  contract  not  payable  until  after  the  expiration  of 
the  year,  may  he  recovered  by  action  when  the  stipulated  time 
arrives.^  But  when  tlie  consideration  is  itself  a  promise  such 
aa  the  statute  requires  to  he  in  writing,  as  if  the  consideration 
of  a  conveyance  of  land  he  the  parol  promise  of  the  grantee  to 
let  it  back  to  the  grantor  for  life,  then  of  course  the  rule  does 
not  apply,  as  the  effect  would  be  a  plain  violation  of  the  statute ; 
namely,  to  enforce  indirectly  that  parol  promise.' 

§  118.  The  general  rule  is,  as  we  shall  see  in  another  place, 
that  execution  by  one  party,  in  whole  or  in  part,  does  not  entitle 
him  to  an  action  at  law  for  damages  for  the  non-performance 
by  the  other  party,  although  in  certain  cases  a  court  of  equity 
will  decree  a  specific  execution  of  the  contract  on  such  grounds.* 
A  party,  however,  who  has  paid  money  in  fulfilment  of  a  verbal 
contract  which  the  other  refuses  or  becomes  unable  to  carry 
out,  may  recover  it  back,  in  an  action  for  money  had  and 
received;*  he  may  also  recover  back  property,  or  its  value, 
delivered  in  tlie  same  way,  in  any  suitable  form  of  action ; ' 

Beuelej,  S  Hamm.  (O.)  394.  And  see  GibeoD  t).  WUcoxen,  16  Ind.  S33. 
6o  Id  cue  of  an  igreement  to  excuse  from  rent,  if  the  lessee  inll  surrender 
the  term,  the  surrender  accordingly  is  an  ezecntion  by  tbe  lessee  and  a 
defence  against  an  action  for  the  rent.  Gore  v.  Wright,  8  Adol.  &  Ell. 
118.  A  <en<Ier  of  deed  of  land  nnder  a  verbal  contract,  is  not  sufficient  to 
support  an  action  for  the  agreed  price.  Hodges  d.  Green,  28  Verm.  358, 
e^ilained  in  Ballard  d.  Bond,  32  Term.  3S5. 

>  Donellan  n.  Read,  3  Barn.  &  Adol.  699. 

■  Towusend  r.  Townaend,  6  Met.  (Mass.)  319;  Hibbard  v.  "Widta&j, 
13  Verm.  21 ;  Ballard  t>.  Bond,  32  Yerm.  366 ;  Dyer  d.  Grayes,  37  Verm. 
869. 

'  Po$t,  Chi^»ter  XDC. 

*  Kidder  r.  Hunt,  1  Pick.  (Mass.)  328 ;  Sejmonr  p.  Bennett,  14  Uaaa. 
266;  Greer  t>.  Greer,  18  Maine  (6Shep.),  16;  Lockwoodo.  Barnes,  3  Hill 
(N.  T.),  128;  Keeler  v.  TatneU,  4  Zabriskie  (S.  J.),  62;  Gray  p.  Gray, 
2  J.  J.  Marsh.  (Ky.)  21 ;  Barickman  v.  Euykendall,  6  Blackf.  (Ind.)  21 ; 
Allen  V.  Booker,  2  Stow.  (Ala.)  21. 

•  Lueyr.  Bnndy,  9  N.  H.  298;  Eeath  v.  FaUon,  2  Stew.  (Ala.)  38; 
Baaford  v.  Feuaon,  9  Allen  (Hasa.),  367. 
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Bud  There  a  piece  of  property  ib  delivered  in  paTment,  as  being 
worth  a  certain  sum,  it  is  qot  in  the  pover  of  the  defendant, 
without  the  plaintiff's  consent,  to  revest  the  title  in  the  specific 
things  received,  but  he  must  refiind  in  the  usual  mode  for 
money  bad  and  goods  sold.'  In  like  manner,  one  who  baa 
rendered  services  in  execution  of  a  verbal  contract  which,  on 
account  of  the  statute,  cannot  be  enforced  against  the  other 
party,  can  recover  tlie  value  of  the  services  upon  a  qutmhtm 
mertat.' 

§  119.  Where  one  party  has  entered  upon  land  under  a  ver- 
bal contract  for  tiie  purchase  of  it,  and  has  made  improvements 
on  the  land  which  enhance  its  vaiue,  a  court  of  equity  will  com- 
pel the  other  party,  who  has  repudiated  the  contract  or  become 
unable  to  perform  it,  to  remunerate  the  former  for  those  im- 
provements.' But  whether  ^an  action  at  law  will  lie  in  such  a 
case  upon  the  implied  assumpsit  is  more  doubtful.  It  has  been 
decided  in  England  at  nm  priu»  that  it  would ;  that,  the  plain- 
tiff having  expended  his  money  for  tlie  benefit  and  at  the 
instance  of  the  defendaut,  the  law  implied  a  promise,  not 
touched  by  the  statute  nor  within  the  danger  of  peijury 
guarded  agiunst  by  it ;  that  the  agreement  was  executed  on  the 
part  of  the  plaintiff,  and  that  the  defendant  was  legally  liable 
to  remunerate  him  for  what  he  bad  done.*  But  the  weight  of 
anthority  is  the  other  way  in  this  country.^    In  all  oases  where 

'  Hftwle;  V.  Moodj,  24  Verm.  603. 

■  Souch  r.  Sti^nbridge,  3  Man.,  Gr.  ft  Sc.  808 ;  IQng  c  Brown,  2  Hill 
(N.  Y.) ,  485 ;  Burlingame  r.  BurUngame,  7  Cowen  (N.  T.).  92,  94 ;  Shute 
D.  Dorr,  5  Wend.  (N.  Y.)  304 ;  Hambell  t.  Hflmilton,  3  Dant  (E7.),  601 ; 
Davenport  v.  Gentr;,  9  B.  Mon.  (E;.)  427 ;  Sinu  e.  McEwen,  27  Ala.  164. 

■  Findle^  p.  Wileon,  3  Litt.  (Kj.)  391 ;  Thompson  v.  Mubod,  4  Bibb 
(Kj.),  195;  Bellamy  v.  Eagsdale,  14  B.  Mon.  (Ky.)  364;  Vaughan  v. 
Cravens,  1  Head  (TeoD.),  108.  See  also  on  UiU  lubject.  Chap.  XIX., 
jMWf.  Bnt  if  a  bill  be  filed  for  the  specific  execntion  of  an  agreement  for 
the  pnrchsse  of  land,  alleged  to  be  evidenced  by  a  written  memorandum, 
and  tbe  allegation  be  not  sostained  by  the  proof,  the  plaindS'  cannot  under 
tlw  prayer  for  general  relief  obtain  compensation  for  improvemeota  on  the 
land.    Smith  d.  Smith,  1  Ired.  Eq.  (N.  C.)  83. 

*  Gray  e.  Hill,  Ry.  &  Mood.  420 ;  Smith  v.  Smith,  4  Dutch.  (S.  J.)  208. 

*  FanuuQ  n.  Davis,  32  N.  H.  302  j  Wells  v.  Banister,  4  Mass.  fil4 ;  Kem- 
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the  pltuDtiff  has  been  put  in  possession,  whether  of  land  or  of 
any  other  properly,  the  profits  he  has  derived  from  the  use  and 
enjoyment  of  it  in  the  mean  time  should  be  deducted  &om  the 
sum  he  is  to  recover  for  his  ezpenditiiree  made  on  the  faith  of 
the  contract.' 

§  120.  It  has  been  determined  in  Tennessee,  that  the  advance 
of  money  upon  a  verbal  contract  for  land  creates  no  lien  upon 
the  land  itself  for  the  repayment  of  the  sum  advanced,  and  that 
a  court  of  chanceiy  is  not  authorized  to  decree  a  sale  of  (he 
land  for  that  purpose.^  But  the  general  rule  of  law  appears  to 
be,  that  if  the  vendor  cannot  make  a  title,  and  the  purchaser 
has  paid  any  part  of  the  purchase-money,  he  has  a  lien  for  it  on 
the  estate,  although  he  may  have  taken  a  distinct  security  for 
the  money  advanced ; '  and  it  should  seem  that  the  rule  should 
equally  apply  where  the  vendor,  though  able  to  make  a  title, 
refuses  to  do  so.  It  has  been,  it  is  true,  decided  that,  where  a 
purchase  cannot  be  enforced  on  account  of  its  illegality  by 
statute,  there  is  no  lien,  for  such  a  lien  would,  to  that  extent, 
be  giving  to  the  purchaser  the  benefit  of  the  illegal  contract.* 
But  it  may  be  replied  that  the  contracts  we  are  now  consideiv 
ing  are  not  made  illegal  by  the  Statute  of  Frauds,  and  it  will 
be  seen  hereafter  that  the  benefit  of  them  is  in  a  variety  of 
ways  given  to  the  parties  notwithstanding  the  statute.  The 
decision  in  Tennessee  is  opposed  by  the  opinion  of  the  courts 
in  Kentucky,  where  in  one  case  it  is  declared  to  be  well 
settled  that  the  purchaser  has  a  lien  for  his  money  advanced 
in  payment  for  an  estate  which  he  cannot  keep,  as  well  as 
for  his  ameliorations  made  thereon  when  he  supposed  it  to  be 
his  own.* 

Ue  e.  Dreuer,  1  Met  (Mbm.)  371 ;  Gillett  e.  Mftfiiud,  6  JohnM.  (N.  T.) 
86;  SbreTB  o.  Grimes,  .4  LitL  (Ky.)  220;  Harder  o.  H«yB,  9  But  (Pa.), 
151 ;  MUler  v.  Tobie,  41  N.  H.  S4. 

'  Richards  n.  Allen,  17  Maiue  (6  9bep.),  296;  Lockwood  o.  Bsrne*,  3 
mil  (N.  Y.],  128 ;  Rucker  c.  Abell,  6  B.  Mou.  (Ej.)  566 ;  Shrere  d.  Grimea, 
4  Liu.  (Ky.)  220.  '  McNew  c.  Tobey,  6  Hump.  (Tenn.)  27. 

*  Sugden  on  Vend,  and  Purch,  867. 

*  Ewing  r.  Osbaldeatane,  3  Myl,  ft  Cr.  68. 

*  UcCunpbeUe.McCMDpbeU,fiLitt.92iRnckerv.AbeU,8B.Moo.666. 
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§  121.  Where  the  purchaser  under  a  verbal  contract  for  land 
has  been  put  in  possession,  and  has  made  payments  on  account 
of  the  price,  it  is  plain  that  he  cannot  recover  back  the  money 
without  surrendering  or  ofiering  to  surrender  the  possession;' 
nor  can  he  resist  a  suit  upon  his  promissory  not«  for  the  price, 
upon  the  ground  of  a  failure  of  consideration,  since  he  has 
derived  and  continnes  to  enjoy  an  essential  benedt  conferred 
by  the  contract,  and  since  the  plaintiff  has  placed  himself  in 
a  condition  whioh  enables  the  defendant,  upon  payment  of 
the  parchase-money,  to  enforce  a  specific  execution  of  the 
agreement  in  a  court  of  equity.^  But  where  the  vendee  has 
repudiated  the  contract,  and  holds  possession  of  the  land,  not 
by  force  of  the  contract,  bat  by  permission  of  the  vendor,  there 
the  latter  cannot  recover  for  any  unpud  part  (^  the  purchase- 
money." 

§  122.  The  right  in  the  vendee  of  land  by  verbal  contract, 
to  recover  what  money  or  other  consideration  he  has  paid,  is 
clearly  confined  to  th(»e  cases  where  the  vendor  has  refused  or 
become  unable  to  carry  out  the  contract,  the  plaintiff  himself 
having  faithfully  performed  or  offered  to  perform  on  his  part.* 
This  rule  is  sometimes  said  to  rest  upon  the  ground  that  the 
vendor,  when  sued  in  such  an  action,  merely  d^etuit  upon  the 

■  Abbo»  V.  Draper,  4  Denio  (N.  Y.),  51 ;  Cope  D.  WilliABU,  4  A1&. 
363. 

■  Gillespie  r.  Battle,  15  AU.  276 ;  Cumatt  p.  Roberts,  11  B,  Mon.  (Ky.) 
42 ;  Ott  ».  Garland.  7  Miasonri,  28.    But  see  Batea  o.  Terrell,  7  Ala.  129. 

'  JobnaoD  n.  Hangon,  6  Ala.  301. 

•  Hawley  d.  Moody,  24  Venn.  608 ;  Shaw  e.  Shaw,  6  Venn.  69 ;  Lock- 
wood  d.  Barnes,  S  HiU(N.Y.),  129;  Abbott  ».  Draper,  4  Denio  (N.  T.), 
61 ;  Green  v.  Greeo,  9  Cowen  (N.  T.),  46 ;  CoogbUn  t>.  Enowles,  7  Met. 
(Uaag.)  57 ;  Dowdle  o.  Camp,  12  Jobns.  (N.  Y.)  641 ;  Lane  «.  Shackford, 
fi  S.  H.  ISO ;  lUchardB  v.  Allen,  17  Mune  (5  Shep.),  296 ;  Collier  p.  Coates, 
17  Barb.  (N.  T.)  471 ;  Bedinger  e.  WbiUemore,  2  J.  J.  Manh.  (Kj.)  662 ; 
Barickman  V.  Knykendall,  6  Black.  (Ind.)  21 ;  Sima  e.  HutcbinB,  8  Sm.  & 
Marsh,  328;  Donaldson  e.  Waten,  30  Ala.  175;  Cobb  v.  Hall,  29  Verm. 
510  i  Miller  r>.  Tobie,  41  N.  H.  84 ;  Wetherbee  p.  Potter,  99  Mass.  861.  If 
the  vendor  meanwhile  decease,  and  administration  is  taken  and  the  estate 
represented  insolvent,  so  that  the  whole  eetate  has  to  be  reduced  to  cash,  as 
of  the  day  of  the  decease,  then  the  vendee  may  coma  in  onder  the  commis- 
sion for  his  compensation.    Satton  d.  Sutton,  13  Venn.  71. 
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Terbal  contract,  and  that  this  is  not  prohibited  by  the  statute.^ 
Aa  a  general  proposition,  hoTerer,  we  shall  hereafter  see  that 
a  rerbal  contract  within  the  statute  cannot  be  enforced  in  any 
way,  directly  or  indirectly,  whether  by  action  or  in  defence.^ 
And  it  does  not  aeem  necessary  to  impeach  that  propositioa,  in 
order  to  sostain  the  rule  in  question.  For  in  such  cases  of  suit 
by  tiie  vendee  to  recover  back  the  consideratiou  paid,  it  may 
be  said  that  the  contract  is  substantially  executed  on  the  part . 
of  the  vendor,  he  being  able  and  willing  to  perform  every  thing 
which  in  conacience  he  was  bound  to  perform,  and  the  vendee 
never  having  put  him  iu  default  by  a  demand  for  title.*  Or,  in 
another  view,  which  was  taken  iu  a  well  considered  decision  of 
the  Supreme  Court  of  New  York,  it  may  be  said  that  the  right 
of  the  vendee  in  any  oaae  to  recover  back  what  he  has  paid, 
stands  upon  the  ground  that  the  vendor  has  received  and  holda  it 
without  consideration,  so  that  a  promise  to  repay  it  will  be  im- 
plied ;  but  that  if  the  vendor  is  able  and  willing  to  perform  on 
his  part,  no  such  want  or  &ilure  of  consideration  can  be  shown, 
and  such  promise  is  not  implied.* 

§  122  a.  Whether  this  rule  is  equally  applicable  to  every 
case  of  a  verbal  contract  within  the  Statute  of  Frauda,  where 
the  party  who  has  refused  to  carry  out  the  contract,  brings  his 
action  to  recover  for  what  he  has  done  under  it,  ia  a  question 
not  free  from  difficulty.  The  Supreme  Court  of  Connectiout, 
in  a  case  where  the  plaintiff  by  oral  agreement  bound  himself 
to  serve  the  defendant  for  a  tenn  longer  than  one  year,  for  a 
consideration  to  be  paid  at  the  end  of  that  time,  and  having 
repudiated  the  contract  and  quitted  his  employer  at  the  end  of 
six  months,  brought  his  action  to  recover  the  value  of  the  ser- 
vices Bo  rendered,  held  that  he  could  recover,  and  that  the 
defendant  could  not  set  up  the  existing  verbal  ^reement  to 
defeat  his  claim."    The  court  do  not  notice  the  established  rule 

■  Shaw  e.  Sbiw,  6  Verm.  69 ;  Fhilbrook  «.  Belknap,  lb.  363. 

*  Seepoif,  §S  191-196. 

■  Bbodea  v.  Storr,  7  AU.  346 ;  Meredith  t>.  Nub,  3  Stew.  (Ala.)  207. 

*  Abbott  e.  Dnper,  4  Denio  (N.  Y.),  51.    See  ante,  p.  118. 

*  Comea  e.  Lunson,  16  Conn.  246.  See,  alao,  Flulbrook  v.  Belbuqi,  9 
Term.  388. 
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prohibiting  a  recovery  of  money  paid  for  land  vbei^  the  vendor 
is  willing  to  convey ;  and  perhaps  the  cases  may  be  thus  dis- 
tingoished.  In  the  esse  of  the  suit  to  recover  the  purchase- 
money  of  the  land,  all  that  remains  to  be  performed  is  required 
of  the  defendant,  and  he  may  waive  the  privilege,  afibrded  by 
the  statute,  of  reiusing  to  convey.  In  the  case  of  the  suit  to 
recover  for  partial  aervices  rendered,  the  defence  is  that  the 
plaintiff  is  bound  to  perform  additional  aervicea ;  but  these  ser- 
vices the  plaintiff  may  refuse  to  perform,  as  his  contract  to  that 
e&ct  is  within  the  statute  and  not  binding  without  writing.  In 
the  former  case,  that  which  ia  within  the  statute  is  to  be  done 
by  the  defendant,  and,  if  he  is  willing  to  do  it,  the  plaintiff  can- 
not force  him  to  stand  upon  the  statute.  In  the  latter  case, 
that  which  is  within  the  statute  is  to  be  done  in  part  by  the 
plaintiff,  and  to  force  him  to  do  it,  by  setting  up  the  verbal 
contract  as  a  bar  to  bis  recovery  for  the  value  of  services 
rendered,  would  be  to  enforce  the  verbal  contract  by  way  of 


§  122  b.  Upon  the  same  prindple  that  the  vendee  cannot  re- 
cover back  the  purchase-money  while  the  vendor  is  willing  to 
convey,  it  is  also  held  that  the  vendor  of  land  can  only  enforce 
the  vendee's  note  for  the  purchase-money  f^ainst  him,  when  he 
shows  his  own  ability  and  willingness  to  perform.^  Indeed,  in 
such  an  action  the  defence  must  be,  not  upon  the  Statute  of 
Frauds,  but  the  want  or  failure  of  consideration ;  and  this 
defence  cannot  be  made  out  if  the  plaintiff  shows  his  ability  and 
wiUingneBB  to  convey  according  lo  the  bargain.^  But  the  admis- 
sion of  a  vendor  that  he  has  no  titie  may  furnish  a  good  ground 
for  abandoning  the  possession  and  rescinding  the  contract,  and, 
it  should  seem,  a  good  ground  for  defending  an  action  for  the 
nnpaid  purchase^noney,  or  for  an  action  to  recover  that  which 
has  been  paid." 

'  Rhodes  e.  Stow,  7  AU.  346 ;  McGowen  p.  Wert,  7  MjMonri,  667. 

1  Edelin  o.  Ctarkson,  8  B.  Hon.  (Kf.)  31,  >pproT«d  in  (^llespie  e.  Bat- 
tie,  1£  AU.  282.  See,«lio,Siiodeso.  Storr,  7Ala.S46;aDdEiiigt>.  Huinft, 
9  B.  Mon.  (Ky.)  369. 

'  Gillespie  o.  Battle,  tiqtra;  Bunee  v.  Wise,  8  T.  B.  Uon.  (Ey.)  167. 
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§  123.  Oonrts  of  Equity,  also,  refase  to  eztead  their  aid  to 
rescind  a  contract,  merely  because  it  is  verbal,  at  the  suit  of 
one  party,  where  the  other  par^  is  not  in  default.'  And  a  mere 
violation  of  Uie  contract,  in  part,  by  a  vendee  who  has  taken 
poesession  of  the  land  and  made  improvements  thereon,  and 
paid  part  of  the  purchase-money,  thus  entitling  himself  to  a 
decree  in  equity  for  a  specific  execution  of  the  contract,  will 
not  justify  the  vendor,  even  at  law,  in  treating  the  contract  as 
void  so  as  to  recover  for  the  use  and  occupation  of  the  land ; 
in  such  a  case  his  remedy  sounds  entirely  in  damages  for  the 
violation.^ 

§  124.  Wbere  a  verbal  contract  has  been  executed  on  one 
side  by  the  conveyanoe  of  property  or  the  performance  of  ser- 
vices, the  proper  form  of  action  to  recover  the  value  of  the 
property  or  services  is  upon  the  implied  promise  arising  irom 
the  plaintiff's  performance ;  ^  implied  promises  being  not  em- 
braced by  the  statute.*  A.  recovery  may  also  be  had  upon  a 
count  on  an  account  stated,  where  the  defendant,  after  obtain- 
ing the  possession  of  the  property,  or  having  enjoyed  the  benefit 
of  the  services,  acknowledges  his  liability  and  pi-omises  to  pay 
the  sum  stipulated.^  The  general  rule  of  law  appears  clearly 
to  be,  that  the  action  in  such  cases  should  not  be  brought  upon 
the  special  contract  itself."    Nevertheless,  for  some  purposes 

'  Barnes  e.  WUe,  tupra;  Rowland  v.  Oarnun,  1  J.  J.  Marsh.  (E7,)  76; 
NelBOD  p.  Foi^y,  4  lb.  569. 

•  Smith  ti.  Smith,  U  Venn.  440. 

'  Gray  v.  Hill,  Bj.  &  Mood.  420;  Tbomas  D.  DickioUD,  14  Barb.  (N. 
Y.) 90 ;  HoUinBO. Morris, 2  Harr.  (Del.) 3^  HiU  t>. Hooper,  1  Graf  (Maaa.), 
131 ;  Ives  r.  Gilbert,  1  Root  (Conn.),  89 ;  Sbnte  t>.  Dorr,  5  Wend.  (N.  T.) 
204 ;  Hambell  e.  Hamilton,  S  Dana  (Ey.),  501 ;  K*7  v.  Toung,  13  Texas, 
550. 

•  Goodwin  p.  Gilbert,  9  Mau.  510 ;  Smitli  v.  Bradlej',  1  Root  (Comi.), 
148. 

•  Cocking  e.  Ward,  1  Mann.,  Gr.  &  Sc.  85S;  Eelljii.  Webster,  12  lb. 
283. 

•  Cocking  e.  Ward,  it^mi;  Battemera  v.  BtjM,  5  Mees.  &  Wela.  456 ; 
Griffith  o.  YoDug,  12  East,  513  j  (Cocking  e.  Ward  apparently  oTerralea 

-  Price  V.  Lejbnm,  Gow,  109)  ;  Walker  e.  Constable,  2  Esp.  660 ;  Kidder  0. 
Hunt,  1  Fick.  (Mau.)  326;  King  e.  Brown,  2  Hill  (N.  Y.),  485;  (winch 
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tba  special  Terbal  contract  is  admitted  la  e^ideDce  in  actions 
brought  upon  the  implied  promise.  Thos,  vbere  there  waa  a 
parol  agreement  to  demise  a  house  for  five  Tears  and  leases  to 
be  executed,  under  which  the  party  entered  and  subsequently 
refused  to  accept  a  lease,  and  the  owner  brought  assumpsit  for 
the  use  and  occupation,  and  it  was  objected  that  the  parol 
i^reement  was  void  by  the  Statute  of  Frauds,  the  Supreme 
Court  of  New  York  held  that  eyidence  of  the  agreement  was 
admissible  to  show  that  the  defendant  went  into  the  occupation 
of  the  premises  by  the  permission  of  the  plaintiff,  thus  estab- 
lishing the  relation  of  landlord  and  tenant.^  Again,  where  land 
has  been  con'Teyed  in  pursuance  of  a  parol  agreement,  part  of 
which  provides  for  three  years'  credit  for  the  payment,  the  ac- 
tion for  the  money  will,  it  is  said,  not  lie  until  the  stipulated 
time  arrives  ;  and  evidence  of  the  verbal  agreement  will  be  ad- 
mitted to  show,  in  such  a  case,  that  the  suit  has  been  prema- 
turely oommenoed.^  So  if  money  be  loaned,  to  be  repaid  with 
interest  alter  an  interval  of  more  than  a  year,  the  verbal'  con- 
tract here  limits  both  the  time  of  bringing  the  action  and  the 
amount  of  interest  to  be  recovered." 

§  126.  It  seems  to  be  settled  that  in  an  action  on  the  implied 
pronuae,  for  the  value  of  property  conveyed  or  services  ren- 
dered, the  plaintiff  cannot  insist  upon  the  stipulation  as  to  value 
or  compensation  in  the  verbal  contract  itself.*  At  best,  it  is  an 
item  of  evidence  to  be  submitted  to  the  jory,^  and  cannot  be 

ovemileB,  on  ttiia  point,  Burlingame  t>.  Burlingame,  7  Cotren  (N.  Y.),  92; 
McDoweU  D.  Oyer,  21  Fenu.  StaM,  417 ;  RofaertB  v.  Tennell,  3  T.  B.  Mon. 
(Ky.)  247 ;  HiU  v.  Hooper,  1  Gray  (Mais.),  131. 

'  Little  p.  Martin,  3  Wend.  (N.  T.)  219 ;  Doe  d.  Whitney  v.  Codiran,  1 
Scam.  (lU.)  209. 

■  Gully  V.  Gniba,  1  J.  J.  MaraL  (Ky.)  387.  See,  abo,  CHaA  t>.  Teny, 
25  Conn.  395,  explaining  and  affirming  Cornea  v.  LamsoD,  16  lb.  346. 

*  Boberta  v.  Tennell,  3  T.  B.  Mod.  (Ky.)  247.  See  on  thia  subject,  EUi- 
cott  e.  Turner,  4  Maryland,  476. 

<  Eul  of  Falmouth  v.  l^mas,  1  Cro.  A  Meea.  89 ;  Ellet  e.  Paxaon,  3 
Watts  &  Sei^.  (Penn.)  418 ;  Erben  v.  Loriltard,  19  N.  T.  299,  eiplaining 
King  p.  Brown,  2  Sll  (N.  Y.),  485 ;  Montague  o.  Gamett,  S  Busfa  (Ky.), 
297. 

•  Hame.  Goodricb,  37NewHBmpBliire,  186,  In  the  absence  of  any  otber 
endence,  it  may  be  coDdoaiTe.    Nones  t.  Homer,  2  Hilton  (N.  Y.),  116. 


>vGoo»^lc 


124  STATtlTE  OF   FRAUDS.  [CH.  Tm. 

referred  to  at  all,  unleBs  the  Htipulated  value  or  oompeDsatioQ 
is  fixed  and  detenninate  in  Its  amount  and  character  at  the 
time  of  the  stipulation.^  Xor  can  the  value  of  land  agreed  to 
be  conveyed  in  payment  for  services  be  resorted  to  as  a  meas- 
ure of  damages  on  quantum  mervit,  where  the  agreement  is  to 
convey  it  in  consideration  of  a  tpedjied  sum  payable  in  work.' 

§  126.  The  defendant,  however,  in  an  action  for  the  price  o^ 
property  sold  or  services  rendered,  may,  it  seems  clear,  stand 
upon  the  valuation  originally  agreed  in  the  verbal  contract,  and 
the  plaintitiTcan  recover  nothing  beyond  that  amount."  It  is 
proper  to  remark  that  this  is  not,  as  it  might  be  considered,  an 
instance  of  allowing  a  verbal  contract  to  be  set  up  in  defence, 
in  distinction  from  allowing  an  action  to  be  maintained  upon  it. 
In  point  of  faxA,  the  contract  is  in  no  proper  sense  enforced  by 
either  party,  and  it  is  that  alone  which  the  statute  means  to 
prohibit.  The  statute  does  not  make  the  contract  illegal,  and, 
therefore,  so  long  as  no  action  is  brought  upon  it,  its  terms 
may  properly  limit  and  restrain  whatever  rights  the  parties  may 
have  in  other  forms  of  proceeding.  Besides,  the  plaintiff  hav* 
ing  once  fixed  the  valuation  of  his  property  or  labor,  may 
reasonably  be  forbidden  to  prove  a  dififerent  valuation  in  con- 
tradiction of  himself. 

§  127.  In  the  case  of  Kidder  v.  Hunt,  in  Massachusetts,  a 
dictum  in  an  earlier  case  in  the  some  State  *  having  b^n  relied 
upon,  to  the  effect  that  where  an  English  court  of  equity  would 
decree  specific  performance,  the  common  law  courts  which  had 

■  Lisk  V.  Shennan,  25  Bub.  (N.  Y.)  433 ;  King  t>.  Brown,  atipra ;  Hun 
«.  Goodrich,  nipra. 

*  King  e.  Brown,  tupra. 

*  Philbrook  e.  Belknap,  6  Verm.  383;  Eiog  e.  Brown,  nq>ra;  Swbdmj 
t.  Moore,  S3  BL  66 ;  Uontagne  ■>.  Gamett,  tupra.  In  Scotten  p.  Brown,  1 
Htrr.  (Del.)  324,  which  wm  «o  ttction  of  WBumpait  for  work  and  labor  in 
clearing  a  piece  of  ground,  the  defence  wae  diat  Scotten  had  verbally  agreed 
to  let  Brown  have  the  me  of  tbe  land  for  three  years  as  pay  for  cleaning  it, 
and  it  was  mled  out ;  auoh  an  agreement  not  being  provable  by  parol. 
Here,  it  will  be  obeerred,  no  attempt  waa  made  to  regulate  the  damagei  by 
the  estimated  valne  of  the  atipulatod  use  of  the  land,  but  Que  contract  wma 
set  up  in  bar  of  any  recoTcry. 

*  Boyd  V.  Stone,  H  Maaa.  342. 
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no  equity  jnriedictioii  (as  was  then  tiie  case  in  Maasaehosette), 
Tould  give  damages,  it  was  ovemiled,  and  the  court  said: 
**  There  are  do  doubt  cases  proper  for  a  court  of  chancery,  such 
as  those  vhich  relate  to  the  execution  of  trusts,  where  the 
common  lav  will  give  a  remedy  by  an  action  for  damages ; 
and  perhaps  in  the  case  of  a  parol  contract  respecting  land, 
where  the  party  has  been  put  to  expense  as  to  his  part  of  the 
contract,  under  circumstances  which  would  amount  to  fraud  by 
the  other  party,  case  m^ht  lie  for  damages  for  the  fraud ; "  but 
the  present  action  being  brought  upon  the  contract  itself,  it  was 
considered  that  it  would  not  lie.^ 

§  128.  Before  passing  from  the  consideration  of  the  rights 
and  liabilities  of  parties  tiRer  execution  in  whole  or  in  part,  to 
which  the  previous  sections  of  this  chapter  have  been  chiefly 
devoted,  it  should  be  observed  that  to  plead  or  set  up  such 
execution  is  generally  the  privilege  of  the  party  from  whom  it 
has  proceeded,  and  that  it  cannot  in  any  way  avail  his  adver- 
saiy  or  any  third  party.' 

§  129.  The  extent  to  which  courts  of  equity  rec(^ize  verbal 
contracts  upon  which  actions  at  law  are  prohibited  by  the  Stat^ 
ute  of  Frauds,  is  necessary  to  be  here  remarked.  It  is  trae 
that  the  statute  is  correctly  held  to  he  as  binding  in  equi^  as 
at  law,  and  sudi  a  contract  cannot,  under  ordinary  circum- 
stances,  be  specifically  enfbrced,  any  more  than  the  damages  for 
a  violation  of  it  can  be  recovered  by  action.  But,  at  the  same 
time,  equity  pays  great  regard  to  the  moral  obligation  growing 
out  of  it.  We  have  already  seen  that  a  court  of  equity  will 
not  interfere  to  rescind  such  an  agreement  at  the  suit  of  one 
party,  when  the  other  is  not  in  default.  And  while  it  is  not 
accurate  to  say  that  the  verbal  t^reement  will  be  always  ad- 
mitted as  a  defence  in  those  courts,  since  that  would  be  to 
relieve  them  entirely  from  the  binding  power  of  the  statute,  it 
seems  to  be  clear  that  they  will  not  lend  their  aid  to  enforce 
and  perfect  a  legal  right  which  the  plaintiff  sets  up,  against  his 

'  Sjdder  v.  Hunt,  1  Pick.  (Mus.)  338. 

■  Glenni).  Bogen,  SUaiyland^SU.    And  lee  jxwt,  Clispter  XX. 
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conscientious  duty  under  a  Terb&l  contract  interpoaed  on  fbe 
part  of  the  defence.'  Thus,  There  an  execution  creditor  ver^ 
ballj  agrees  with  bis  debtor,  that  ho  will  purchase  in  the  prem* 
ises  at  the  sheriff's  sale,  and,  on  being  repaid  the  amount  of 
the  execution,  or  on  any  other  specified  terms,  will  reconvey  to 
the  debtor,  and  afterwards,  hj  representing  those  facts  at  the 
sale,  is  enabled  to  buy  at  a  great  sacrifice,  a  court  of  equity 
will  refuse  to  ratify  the  sale  at  bis  instance.^  And  agun, 
where  two  men  agreed  to  purchase  certain  land  jointly,  and 
one  of  them  took  the  deed  in  his  own  name,  and  the  heira  of 
the  other  applied  for  an  order  for  the  conTeyance  of  a  moiety, 
and  tiie  defendant  set  up  a  verbal  i^reement  between  himself  , 
and  the  other  party  to  pay  a  certain  sum  of  money  and  convey 
to  him  a  certain  tract  of  land  in  satisfoction  of  his  claim  in  the 
joint  purchase,  which  agreement  the  defendant  had  in  part  per- 
formed ;  it  was  admitted  that  the  latter  agreement,  though  it 
could  not  be  sued  upon  at  law,  might  be  a  legitimate  defence 
to  the  cl^m  which  the  plaintiff  would  otherwise  have  had  to 
the  relief  of  a  court  of  equity';  but  in  the  present  case,  the 
tenns  of  tiie  agreement  not  being  clearly  shown,  the  defence 
was  not  allowed.' 


•  Jairett  p.  Johnaon,  11  Grat.  (Va.)  327 ;  Story,  Eq.  Jur.  §  1622. 

*  Bose  i>.  Batea,  12  Miuouri,  30.  And  see  Moore  v.  Tiadale,  5  B.  Uon. 
(Ky.)  352,  and  Letcher  v.  Crosby,  2  A.  K.  Mareh.  (Ky.)  106. 

'  Nichob  p.  Nichola,  1  A.  K.  Marsh.  (Ky.)  166.  Probably,  in  this  case, 
the  purchaae-money  for  the  land  in  question  was  all  paid  by  the  defendant 
himaelf,  a^  otherwiM  the  heirs  could  have  obtuued  a  conveyance  to  the 
extent  of  the  share  pud  by  Uieir  ancestor,  on  thegrouodof  aresolting  truat. 
The  atatuteirill  not  protect  one  who  ia  equitably  bound  to  convey  land,  although 
by  a  contract  on  which  no  actjon  could  be  maintained  against  him  by  his  ven- 
dee, in  representing  the  title  of  the  vendor  to  be  good,  and  thereby  in- 
ducing others  to  purchaae  from  him.  In  such  case,  he  will  be  compelled  to 
convey  to  the  second  vendee,  not  by  obligation  of  his  contract  with  the  first, 
bat  on  acconnt  of  the  frand  practised  on  the  second.  Spiingle  d.  Morrison, 
S  Litt.  (Ky.)  62.  See,  npon  this  subject,  Thompson  e.  Mason,  4  Bibb 
(Ky.),  196,  where  it  is  intimated,  that  it  woidd  make  no  difference  as  to 
the  availability  of  a  verbal  contract  to  i«but  a  complainant's  equity,  though 
it  might  have  been  previonsly  in  suit  in  a  court  of  equity,  and  refused  to  be 
enforced  on  the  ground  of  the  Statute  of  Frauds. 
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§  ISO.  Upon  Bunilar  grounds,  and,  it  seems,  at  law  as  well 
as  in  equity,  if  a  conveyance  be  made  in  pursuance  of  a  verbal 
contract  for  the  sale  of  land,  it  will  be  good  agunst  a  party 
who  claims  under  an  intermediate  written  contract ;  in  such 
a  case,  a  court  of  equity  will  of  course  refuse  the  latter  party  a 
ctHiveyance.*  Some  of  the  cases  appear  to  eay  that  the  rule 
prevails  only  where  the  complainant  took  his  written  engage- 
ment with  notice  of  the  defendant's  prior  rights,  but  tjiis  can 
hardly  be  so,  on  principle.  The  true  ground  of  the  rule  is 
well  stated  by  the  Supreme  Court  of  Kentucky :  "  The  vendor 
may  avoid  it  (the  verbal  contract)  by  pleading  or  relying  on 
the  statute,  yet  he  is  at  liberty  to  waive  hia  right  to  the  de- 
fence and  oonaummate  the  contract,  and  cannot  be  deprived  of 
luB  election  to  do  ho,  by  a  stranger.  Thoi^h  a  vendor  is  not 
legally  bound  to  fulfil  his  contract  by  a  conveyance,  yet  a  moral 
duty  rests  upon  him  to  convey,  and  a  moral  r^bt  in  the  vendee 
to  ask  for  a  conveyance,  and  if  the  former  choose  to  waive  hia 
legal  right,  in  obedience  to  the  dictates  of  his  moral  duty,  by 
conveying,  or  furnishing  written  evidence  of  his  obligation  to 
convey,  a  stranger  to  the  contract  has  no  right  to  complain,  nor 
to  preclude  &om  bim  this  discharge  of  his  moral  duty,  in  whole 
or  in  pari;,  upon  the  terms  of  the  original  parol  contract,  or 
upon  terms  which  he  may  choose  to  exact,  and  which  the  vendee 
or  sub-purchaser  may  be  willing  to  concede."  ' 

§  181.  Although  BS  has  now  been  shown,  a  verbal  contract 
which  is  within  the  Statute  of  Frauds  may  for  some  purposes 
avail  a  defendant  in  equity,  or  in  au  action  to  recover  a  quan- 
tum mcruU  for  property  or  labor  received  &om  the  plaiiitiff  in 
pursuance  of  it,  still  the  clear  rule  of  law  is  that  such  a  con- 
1  DawBOD  0.  Ellis,  1  Joe.  &  Walk.  624;  Jackson  d.  Crabb  v.  BnU,  2 
Cunes'e  Cu.  id  Eit.  (N.  T.)  301,  per  Kent,  J. ;  Lucaa  v.  Mitcbell,  3  A.  E. 
UKtb.  (Ey.)  244. 

*  Clary  0.  Warahftll,  6  B.  Hon.  (Ky.)  266.  So  if  »  prindpal  piupoaea 
to  mU  land  to  a  person,  "  provided  Uis  agent  fau  not  already  disposed  of 
it,"  if  it  turn*  out  that  the  agent  bad  prerionsly  disposed  of  the  land, by 
verbal  contract,  the  piindpal  is  not  bonnd  to  plead  the  statute,  and  thereby 
to  vacate  the  contnct  made  by  hu  agent.  Jacob  e.  Bmith,  6  J.  J,  Horsli. 
(Ky.)  880. 
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tract  cannot  be  made  tlie  ground  of  a  defence,  any  more  than 
of  a  demand ;  the  obligation  of  the  plaintiff  to  perfonn  it  is  no 
more  available  to  the  defendant  in  the  former  case,  than  the  ob- 
ligation of  the  defendant  to  perform  it  would  be  to  the  plaintiff 
in  the  latter  case.  Tbva  if  the  plaintiff  had  a  verbal  contract 
-vith  the  defendant  to  serve  liim  for  three  jears,  and  should 
bring  an  action  in  the  mean  time  for  the  value  of  the  Bervices 
he  had  actually  rendered,  the  deftodant  could  not  protect  him- 
aelf  by  getting  up  the  verbal  contract  aa  binding  upon  the 
plaintiff,  though  its  terms  and  stipulations  might  be  admissiUe 
to  regulate  the  damages.'  Nor  can  a  sum  of  money  agreed  to 
be  paid  in  a  contract  affected  by  the  statute,  be  set  off  in  an 
action  against  the  party  entitled  to  it,  on  some  independent 
cause.'  Nor  can  titie  to  land  or  to  a  chattel  be  proved  in  an 
action  of  trespaBs  or  detinue,  for  instance,  on  behalf  of  the 
defendant,  when  it  is  derived  from,  and  depends  upon,  a  verbal 
contract  of  any  of  the  kinds  covered  by  the  statute.^ 

§  1S2.  How  far  a  subsequent  verbal  variation  of  a  contract 
once  put  in  writing  agreeable  to  the  statute,  will  be  admissible, 
so  that  a  party  performing  according  to  the  terms  of  the  con- 
tract OS  varied  can  defend  upon  the  verbal  variation,  will  be 
considered  in  another  part  of  this  work.*  Such  a  case,  mani- 
festiy,  cannot  be  treated  purely  as  a  defence  upon  a  verbal 
contract 

§  188.  It  is  well  established  that  if  an  action,  aa  for  instance 
trespass,  be  brought  against  a  defendant  for  certain  acts  which 
were  done  by  him  in  pursuance  of  a  verbal  contract  between 
himself  and  the  plaintiff,  the  contract  will  in  such  case  be  a 
perfect  defence ;   or,  more  correctiy  speaking,  the  defendant 

.<  Comes  r.  Lahisod,  16  Conn.  246;  Scotten  v.  Brown,  4  Hut.  (Del.) 
334 ;  King  e.  Welcome,  6  Qny  (Mua.),  41. 

*  Fkjnn  V.  West,  Walker  (Miw.),  616 ;  Senett  t>.  Johiuou,  9  Bur 
{P».).  8S5. 

■  Fierpont  d.  Bunwd,  6  Bub.  (N.  T.)  364;  SnmmeraU  t>.  Tbomi,  S 
rioridft,  298;  Scorell  t).  Boxall,  1  Yo.  &  Jeir.  8»6.  See,  also,  as  to 
defence  upon  a  contract  corered  bf  tlie  statute,  Finch  e.  Fincli,  10  OUo 
State,K)7.    ^  *  Sw poit,  i V)0 et teq. 
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may  eet  np  the  license  of  the  plaiBtiff  to  do  those  aots,  being 
the  Bubstanoe  of  the  nght  which  the  defendant  has,  and  sudi  a 
lic^se,  though  revocable  at  any  time,  being  a  justification  for 
any  act  done  under  it  of  a  temporary  nature.^  But  it  seems 
that  the  application  of  this  rule  must  be  carefully  limited  to 
cases  where  the  ctmtract  is  set  up  merely  as  a  justification,  and 
that  it  does  not  hold  where  the  result  will  be  to  establish  the 
contract  as  binding,  for  the  purpotes  of  a  contract,  upon  the 
parties.  In  the  case  of  Carriogton  v.  Boots,  in  the  Court  of 
£zcbeqaer,  a  party  had  purchased,  by  a  verbal  contract,  a  grow- 
ing crop  of  grass,  with  liberty  to  go  on  the  close  wherein  it 
grew,  for  the  purpose  of  cutting  it  aud  carrying  it  away ;  the 
seller  seized  and  impounded  the  horse  and  oart  which  the  pur- 
chaser had  brought  there  for  the  purpose  of  carrying  avay  the 
grass.  In  an  action  of  trespass  by  the  purchaser,  the  seller 
pleaded  that  he  owned  the  close,  and  that  the  horse  and  oart 
were  wrongfully  encumbering  it,  and  doing  damage,  wherefore 
he  took  and  distrained  the  same,  etc. ;  the  plaintiff  replied,  set- 
ting forth  the  contract,  and  that  he  was  there  with  his  horse  and 
cart  for  the  purpose  of  carrying  away  the  grass,  according  to 
the  contract  It  was  admitted  that,  tho  contract  being  within 
the  Statute  of  Frauds  as  for  an  interest  in  lands,  an  action  to 
charge  the  defendant  upon  it  could  not  be  sustained,  without 
showing  it  in  writing ;  but  it  was  argued  that  he  had  a  right  to 
avail  himself  of  it  for  any  collateral  purpose,  as  in  this  case  to 
repel  a  trespass  committed  by  the  defendant.  It  was  held  that 
the  action  would  not  lie.  Lord  Abinger,  G.  B.,  states  Uie  di»- 
tinctaoD  with  great  cleorueBs ;  he  says :  "  I  think  the  contract 
cannot  be  available  as  a  contract  at  all,  unless  an  action  can  bo 
brought  upou  it.  What  is  done  under  the  contract  may  admit 
of  apology  or  exctue,  diverso  intuitu,  if  I  may  so  speak ;  as  where 
nnder  a  contract  by  parol,  the  party  is  put  in  possession,  that 
possession  may  be  set  up  as  an  excuse  for  a  trespass  alleged 
to  have  been  committed  by  him.  But  whenever  an  action  is 
brought  on  the  assumption  that  the  contract  is  good  in  law, 

■  See  ante,  §  2S  «(  Mf. 
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that  seems  to  me  to  be  in  effect  an  action  on  the  coDtract.  If 
the  whole  transaction  between  the  parties  were  set  forth  io  the 
declaration,  the  contract  would  form  part  of  it ;  and,  in  eSect, 
the  plaintiff  now  says  that  the  defendant  onght  not  to  take  his 
cart,  because  it  was  lawfully  there  under  that  contract.  This  is 
&  collateral  and  incidental  mode  of  enforcing  the  contract, 
though  it  is  not  directly  sued  upon."  "  It  would  be  a  different 
case  if  the  plaintiff  had  been  sued  by  die  defendant  in  trespass ; 
he  might  have  pleaded  a  licente;  but  though  a  license  may  be 
part  of  a  contract,  a  contract  is  more  than  a  license.  The  agree- 
ment might  have  been  arailable  in  answer  to  a  trespass,  by 
setting  up  a  license ;  not  setting  up  the  contract  itself  a^  a  con- 
tract, but  only  showing  matter  of  excuse  for  the  trespass.  That 
appears  to  me  the  whole  extent  to  which  the  plaintiff  could 
avail  himself  of  the  contract.  I  am  therefore  of  opinion  that 
the  replication  is  not  sustained,  and  that  there  ought  to  be  a 
nonsuit"    The  other  barons  concurred.' 

§  184.  This  case  afibrds  a  very  clear  exemplification  of  the 
general  rule,  which  may  be  here  reasserted,  that  no  action  can 
be  brought  to  charge  the  defendant  in  any  ioay  upon  a  Terbal 
agreement  not  put  in  writing  according  to  the  statute.  And 
it  may  be  briefly  illastrated  farther.  If  land  be  sold  at  auction 
or  otherwise,  and  no  memorandum  made,  and  the  purchaser 
refuses  to  take  it,  no  action  will  lie  against  him  to  recover  the 
loss  sustained  upon  a  second  sale  to  another  party ;  this  could 
be  done,  manifestly,  only  upon  the  ground  that  he  was  origi- 
nally legally  liable  to  take  and  pay  for  the  land  himself.'  Nor 
will  a  dischai^  from  performing  a  verlial  contract  within  the 

'  Carrington  e.  Roota,  2  Meu.  &  Well.  248.  In  tliii  cue,  u  remarked 
bj  Bu«D  Parke,  the  plaintiff  might  have  pleaded  a  licente,  but  the  deTend- 
ant  would  have  replied  that  it  wu  counUrmaoded,  and  the  plaiutiff  could 
not  have  succeeded  on  that  iuue.  See,  farther,  Buck  e.  I^ckwell,  27  Vetm. 
167. 

*  Baker  v.  Jameioo,  3  J.  J.  Manh.  (Ky.)  647 ;  Caminack  v.  MaitenoD, 
S  Stew,  ft  Fort.  (Ala.)  411.  But,  perhaps,  if  there  were  circumstance*  of 
deceit  in  the  case,  the  plain^ff  might  recorer  in  an  action  on  the  case  for 
the  deceit.    See  Kidder  e.  Hunt,  1  Pick.  (Maw.)  920. 
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statute  be  a  sufficient  consideralioa  to  support  another  engage- 
ment. No  action  wbaterer  could  have  been  maintained  against 
the  defendant  for  any  breach  of  that  contract.  A  discharge 
from  it,  therefore,  is  of  no  use  to  him.^  So,  an  engagement 
to  forfeit  a  certain  sum  of  money,  in  case  of  failing  to  perform 
another  engagement  vhich,  within  the  Statute  of  Frauds,  could 
not  itself  be  enforced,  cannot  be  enforced  hj  the  party  to  whom 
it  is  made."  So,  money  paid  for  another  under  a  Terbal  con- 
tract affected  by  the  statute,  cannot  be  recovered  from  him  as 
money  paid  to  his  use."  So,  where  the  debt  of  a  man  has  been 
verbally  guaranteed  to  bis  creditor,  it  seems  that  in  an  action 
by  the  creditor  to  recover  the  whole  amount  due,  the  defendant 
cannot  set  up  the  guaranty ;  it  being  not  available  to  the  cred- 
itor if  he  should  sue  upon  it ;  and  tliis  although  it  appear  that 
tiie  guarantor  is  ready  to  pay  according  to  his  engagement, 
notwithstanding  the  defence  which  he  had  upon  the  statute.* 
So,  where  the  defendant  agreed  to  take  up  certain  notes  and 
receive  a  conveyance  of  land  which  a  third  party  bad  verbally 
engaged  to  give,  the  defendant's  promise  was  held  void  for  want 
of  consideration.' 

§  135.  As  the  Statute  of  Frauds,  however,  only  aflects  the 
proqf  of  the  contract,  the  defendant  in  an  action  upon  it  may 
waive  the  protection  of  the  statute,  and  admit  verbal  evidence 
of  it  without  objection.  Accordingly,  when  such  a  contract 
comes  in  qnestion  iriier  alios,  or  for  any  other  purpose  than  that 
of  recovery  between  the  parties,  it  is  to  a  great  extent  regarded 
as  a  subsisting  valid  contract.  A  third  party  cannot  invoke 
the  application  of  the  statute  for  his  own  benefit.  '  Thus,  where 
one  summoned  as  trustee  made  answer  that  a  debt  was  due 

'  North  s.  Foreat,  25  Conn.  400;  Head  t.  Baldrej,  6  Adol.  &  £11. 
459. 

■  Goodrich  t>.  Nickoli,  2  Root  (Conn.),  498 ;  Bice  v.  Peet,  Ifi  Johiu. 
N.  T.)  fi03.    But  see  Coach  t>.  Meeker,  2  Conn.  308. 

'  Datm  0.  Fur.  26  Venn.  fi92. 

*  Comes  V.  Iaid»oii,  16  Conn.  246 ;  Scotten  p.  Brawn,  4  Hut.  (Del.) 
324. 

*  Catlen  v.  Bacon,  S3  Miai.  280. 
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from  bim  to  tlie  defendant,  but  that  he  had  verbally  promised, 
and  considered  himself  bound  to  pay  a  debt  to  a  greater  amonnt 
due  from  the  defendant  to  a  third  person,  it  was  held  that  he 
was  not  obliged  to  set  up  the  Statute  of  Frauds  and  avoid  this 
promise;  and  that  if  he  chose  to  reoc^ize  it,  he  was  not 
chargeable  as  trustee.'  So,  where,  in  an  action  by  the  plainti& 
for  the  non-fulfilment  by  the  defendants  of  a  contract  to  finish 
certain  machinery  within  a  reasonable  time,  it  was  averred  as 
special  damage  tbat  the  plaintiff  had  thereby  been  preveDted 
from  fulfilling  a  contract  with  third  parties  and  had  lost  the 
profits  thereon,  it  was  held  that  such  damages  could  be  recov- 
ered, although  the  contract,  which  would  have  pioduccid  the 
profits,  could  not  have  been  enforced  by  law  because  not  in 
compliance  with  the  Statute  of  Frauds.^  And  h  lias  been  also 
held  that  the  maker  of  a  verbal  guaranty  may  pay  the  amoimt 
and  recover  it  from  the  original  debtor ;  and  may  pay  his  mem- 
orandum check  for  the  amonnt  and  recover  it  from  the  original 
debtor,  although  the  latter,  afler  its  making,  forbade  its  pay- 
ment.' 

§  135  a.  And  a  witness  may  be  convicted  of  perjury  in 
falsely  swearing  to  a  contract  within  the  statute.  It  was  so 
held  in  a  late  case  in  New  York,  where  the  defence  to  an  action 
of  slander  for  imputing  perjury  was,  that  the  false  swearing 
alleged  was  not  pegury,  the  evidence  being  to  set  up  a  contract 
affected  by  the  statute,  and  therefore  immatenal.  But  the 
court  said  it  was  not  immaterial,  for  it  proved  the  promise ; 
though  it  was  perhaps  incompetent,  if  the  objection  had  been 
in  season.*    So,  also,  a  verbal  contract  for  hiring  for  a  year,  to 

■  CihiU  0.  Bigelow,  18  Pick.  (Mau.)  369 ;  HaU  t>.  Soule,  11  Mich. 
494.  S«e,  alio,  BohAonon  o.  Pace,  6  Dan&  (K^ .),  194 ;  Garrett  e.  Garrett, 
27  Ala.  €87 ;  Hoffman  v.  Ackley,  34  Miuoari,  377 ;  Houier  t>.  Lunoot, 
66  Peim.  State,  311. 

'  Waten  t>.  Towen,  8  W.,  H.  &  G.  401 ;  Sneed  t>.  Bradley,  4  Sneed 
(Tenii.),  301 ;  Kratz  v.  Stocke,  42  Miiuouri,  S5I. 

'  Beal  t.  Broira,  13  A]leo  (Mats.),  114.  Quart,  if  an  oral  contract  to 
convej  his  land  mad«  by  t  butbaod,  can  control  bet  rig^  of  dower.  Sea 
HAdigan  ».  Waldi,  22  WU.  601. 

*  Howard  c.  Sexton,  4  Conurt.  (N.  Y.)  Ifi7. 
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commeDoe  at  a  futnre  day,  will  bo  qoita  sufficient  for  the  paiv 
poee  of  acquiring  a  settiement.' 

§  136.  Upon  the  same  principle,  namely,  iJiat  the  Statute 
(^  Frauds  affects  the  proof  of,  or  the  proceedings  upon,  the 
contracts  embraced  by  it,  it  has  been  lately  decided  by  the  Court 
of  Gommon  Pleas,  that  where  a  contract  witliin  the  statute  is, 
by  the  lawa  of  the  ooantry  where  it  is  made  and  to  be  executed, 
valid  and  enforcible,  still  no  action  can  be  maintained  upon 
it  in  the  courts  of  the  country  where  the  statute  prerails,  un- 
less it  is  put  in  writing  as  required.'  Mr.  Justice  Story  on 
two  occasions  expressed  doubt  as  to  this  point,  but  in  neither 
case  was  the  question  actually  presented  for  decision ;  ^  and  it 
may  be  said  that  the  opinion  of  the  Court  of  Exchequer  seems 
to  be  consistent  with  the  general  and  acknowledged  construc- 
tion of  the  statute,  as  to  the  extent  of  its  operation  upon  the 
contracts  which  it  embraces. 

§  137.  Where  a  contract  hna  been  once  made  and  properly 

•  Bracegtrdle  v.  Heftld.  1  Bftm.  &  Aid.  722. 

'  LerovK  v.  Broirn,  12  C.  B.  801. 

■  Van  BoinisdyL  e.  Euie,  1  GaUii.  (C.  C.)  630;  Smitli  t>.  Burahun,  3 
Sdidd.  (C.  C.)  436.  The  leiimed  judge  may  have  fand  in  his  mind  the 
opinioD  of  B(rall«noii;  "  Ainsi  deux  puticuliera  contractent  eoMtoble  en 
prince  de  timoinB,  et  aana  icrit,  dana  un  endroit  ai  pareillei  conventioiu 
fonnent  ds  T^ritablea  engagemeai,  et  i,  raiaon  de  qaoi  la  preuve  par  tteoioB 
eat  admiae  dana  cet  endroit  poor  quelqae  aomme  que  ce  Boit  radme  au  desaiu 
de  100  lirret ;  its  plaident  ensuite  dana  no  lien  oA  catce  preuve  par  t^moina 
n'est  paa  admise ;  dana  cette  eapice,  je  ne  trouve  pas  de  difficult^  k  dire 
qnHl  faudra  admettT«  la  preuve  par  t^moini,  parceque  cette  prenve  appar- 
tient  ad  vineubtm  obligationit  et  toUmnitatem.'"  Ferhapa  it  may  be  said 
that  in  tluB  paaaage  the  distinction  is  not  entirely  apprehended  between  ihfB 
making  of  a  valid  contract,  and  the  mode  of  proving  it.  The  vinculum  it 
lolemnita*  are  certainly,  properly  speaking,  element*  of  the  ealiditj/  of  the 
contract.  It  appears  to  have  been  considered  by  the  Chief  Justice  in  Leroox 
v.  Brown,  that  the  conclusion  wonld  not  be  the  same  in  a  case  nnder  tlte 
17tli  section  relating  to  the  sales  of  gooda.  But  this  waa  quite  unnecessary 
to  the  qnestion  before  the  conrt,  and  the  weight  of  their  suggestion  is  conn- 
terttalanced  by  contrary  snggeationi  in  previous  cases.  (See  Carrington  v. 
Boots,  2  Meea.  ft  Wels.  248 ;  Reade  e.  Lamb,  6  Wels.,  Hurl.  &  Gord.  130.) 
The  distinction  does  not  appear  to  have  ever  tieen  judicially  upheld,  and  is 
certainly  not  nipported  by  any  considerations  of  difiarence  in  policy  between 
tbe  two  »ecti<Hw.    See  mU,  S  lU  and  note. 
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executed  in  writing,  though  more  than  six  years  before  the 
commencemeut  of  an  action  upon  it,  a  verbal  acknowledgment 
of  it  within  six  years  will  be  sufficient  to  warrant  the  action, 
notwithstanding  the  Statute  of  Limitations.  To  satisfy  the 
Statute  of  Frauds  there  must  be  a  promise  iu  writing,  and  to 
take  the  case  out  of  the  Statute  of  Limitations  there  must  be 
a  promise  within  six  years.  The  defendant's  liability  is  fixed 
by  the  original  promise  in  writing,  and  the  acknowledgment 
within  six  years  is  only  to  show  that  that  Liability  has  not  been 
discharged.'  But  it  has  been  held  that  a  statute  requiring  a 
writing  for  renewal  of  a  promise  barred  by  tiie  United  Statea 
Bankrupt  Law,  applies  to  a  suit  instituted  after  the  passage 
of  the  law,  but  based  on  a  verbal  promise  made  before  its 
passage.' 

§  138.  The  summary  jurisdiction  of  courts  over  tlieir  own 
ofiUcors  may  sometimes  aETord  a  remedy  upon  a  verbal  contract, 
where  the  Statute  of  Frauds  would  prohibit  an  action  upon  it. 
Thus  an  attorney's  undertaking  to  pay  his  client's  debt  and 
costs  in  an  action,  has  been  enforced  on  motion  in  the  court  of 
which  he  is  an  attorney." 

1  Gibboiu  e.  MeCulatHl,  1  fivn.  &  Aid.  690.  Moreover,  it  would  be 
Boffident  in  any  cue  to  decUre  upon  die  original  promiie.  Leaper  p.  Lftt- 
toD,  16  East,  420;  Uptoo  v.  Else,  12  Moo.  303. 

'  Kingsle^  D.  CoutinB,  47  Maine,  91. 

*  Evana  e.  Duncan,  1  Tyrw.  283 ;  Senior  v.  Butt,  and  Payne  e.  Johnaon, 
there  cited ;  Greava'a  case,  1  Cro.  &  Jerv.  374,  note. 
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CHAPTEa  IX. 

CONTBACTS  IN  PABT  WITHIH  THB  BTATDTE. 

§  139.  In  the  present  chapter  will  he  briefly  coDsidered,  how 
far  a  promise  emhracing  several  Btipulations  is  affected  bj  the 
circumstaace  that  one  or  more  of  those  stipuIatioDS  are  not 
arailahle  to  the  promisee  hj  reason  of  the  Statute  of  Frauds ; 
the  remainder  being,  if  they  stood  alone,  good. 

§  140.  It  is  clear  that  if  the  seTeral  parts  or  items  of  ao 
engagement  are  so  interdependent  that  the  parties  cannot  reo- 
sonabl;  be  considered  to  hare  contracted  bnt  with  a  view  to  the 
performance  of  the  whole,  or  that  a  distinct  engagement  as  to 
an;  one  part  or  item  cannot  be  fairly  and  reasonably  extracted 
from  the  transaction,  no  recovery  can  be  had  upon  such  part 
or  item,  however  clear  of  the  Statute  of  Frauds  it  may  be,  or 
whatever  be  the  form  of  action  employed.  The  engagement 
in  such  case  is  said  to  be  entire.  A  reference  to  some  of  the 
decisions  on  this  point  will  illustrate  the  principle. 

§  141.  In  Cooke  r.  Tombs,  the  defendant,  a  ship-builder, 
verbally  contracted  to  sell  certain  freehold  premises  and  stock 
in  trade,  principally  consiBting  of  docks  and  timber  for  ship- 
building, and  some  houses.  Upon  a  suit  in  equity  for  a  decree 
of  specific  execution  of  the  whole  agreement,  it  was  held  that 
the  agreement,  being  void  as  to  the  land,  must  be  void  also  as 
to  the  personal  property  which  was  to  be  sold  with  it ;  McDon- 
ald, C.  B.,  remarking  that  it  never  could  be  the  int&ttion  of  the 
parties  that  the  stock  should  be  sold  apart  from  the  premises, 
as  most  of  it  was  of  little  comparative  value  separately,  and, 
bcBideB,  that  the  agreement  being  for  an  entire  sum  the  court 
could  never  sever  it.^  Similar  to  this  was  the  case  of  Lea  t>. 
■  Cooke  p.  Tomba,  2  Anrt.  420. 
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Barber  vhere  the  defendant  made  an  oral  agreement  to  take 
an  assignment  of  leasehold  premises,  to  wit,  a  brick-grouud,  at 
one  hundred  pounds,  and  to  buj  the  stock,  consisting  chieflj  of 
half-made  bricks,  at  a  Tsluation  to  be  made  by  arbitrators. 
The  arbitrators  settled  the  price,  bat  the  defendant  refused  to 
complete  the  purchase.  An  action  was  brought  upon  the  en- 
tire agreement,  and  the  plaintiS*,  admitting  that  the  contract  as 
to  the  assignment  was  void  by  the  Statute  of  Frauds,  claimed 
that  he  could  recover  the  valuation  of  the  stock.  But  it  was 
held  by  McDonald,  C.  B.,  on  the  authority  of  Cooke  v.  Tombs, 
that  the  agreement,  being  in  its  nature  entire,  could  not  he  sev- 
ered, and  that,  being  void  as  to  the  land,  it  was  void  in  toto.^ 
So  in  Mechelen  v.  Wallace,  where  the  declaration  stated  that 
the  defendant  wished  the  plaintiff  to  hire  of  her  a  house,  and 
furniture  for  the  same,  at  the  rent,  etc.,  and  thereupon,  in  con- 
sideration that  the  plaintiff  would  take  possession  of  the  house 
partly  furnished,  and  would,  if  the  defendant  sent  into  it  com- 
plete furniture  by  a  reasonable  time,  become  tenant,  to  the 
defendant,  of  the  house  with  all  the  furniture,  at  the  aforesaid 
rent,  and  pay  the  same  quarterly  from  a  certain  day,  to  wit, 
etc.,  the  defendant  promised  the  plaintiff  to  send  into  the  said 
house,  within  a  reasonable  time  after  the  plaintiff's  taking  pos- 
session, all  the  furniture  necessary,  etc. ;  it  was  held  that  the 
defendant's  agreement  to  send  in  furniture  was  an  inseparable 
part  of  the  contract  of  leasing,  and  that  the  action  could  not  be 
sustained.^ 

§  142.  In  Irvine  v.  Stone,  the  Supreme  Court  of  Massachu- 
setts held  a  contract  for  the  purchase  of  coals  at  Philadelphia 
and  to  pay  for  the  freight  of  the  same  to  Boston,  to  be  insepa- 
rable, so  that  no  recovery  for  the  freight  could  be  had ;  *  and 

■  Lea  0.  Barber,  2  Anit.  425,  ncU.  See,  tiso,  Ttufer  v.  Rock,  13  Wend. 
(N.  Y.)  53,  ID  which  the  contract  waa  for  the  taleof  one-aixlb  of  a  mill-site, 
with  all  the  timber  and  irom  belonging  to  the  mill,  and  it  wu  held  to  be 

*  Mecbelen  v.  Wallace,  7  Adol.  A  Ell.  49.  And  tee  the  Rmilar  cue  of 
Vanghan  n.  Hancock,  3  Mann.,  Gr.  &  Sc.  766. 

■  Irvine  o.  Stone,  6  Cush.  (Hau.)  d08.    So  with  a  contract  to  conTey 
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this  oaee  is  not  unlike  that. of  Biddell  v.Iieeder,  There  the  Ooort 
ot  Queen's  Beach  held,  upon  a  contract  for  the  purchase  of  the 
plaintiff's  share  in  a  ship  and  to  indemnify  him  for  all  liabilities 
on  aoconnt  of  his  share,  that  the  latter  engagement  was  insep- 
arably connected  with  the  former.^  A.  contract  to  hire  a  shop 
at  a  certain  rent  and  to  pay  the  landlord  tiie  amount  expended 
in  fitting  it  up,  has  also  been  recently  decided,  by  the  Supreme 
Court  of  MasBachnsetts,  to  be  indirieible.' 

§  143.  On  the  other  hand,  tlte  oases  where  the  diSbrent  en- 
gt^;ements  of  Die  party  have  been  held  such  as  to  admit  of  be- 
ing reasonably  considered  separately,  or  as  contracts,  so  to 
speak,  pro  tanto,  are  equally  clear  in  their  general  spirit  and 
principle.  In  Hayfield  v.  Wadsley,  which  was  upon  a  contract 
for  the  sale  of  a  growing  crop  of  wheat,  and  also  of  certain 
dead  stock  upon  a  farm,  it  was  remarked  by  Abbott,  G.  J.,  tiiat 
the  bargain  in  regard  to  the  latter  was  made  (rfter  an  interval 
of  time  (though  at  the  same  interview  and  almost  simultane- 
ously with  the  former),  and  he  seems  to  consider  that  if  that 
interval  had  not  occurred,  it  would  be  necessary  to  hold  the 
contract  indrrisible.*  But  the  subsequent  decision  of  the  Court 
of  Exchequer  in  Wood  v.  Benson  clearly  establishes  a  rule 
independent  of  any  such  distinction.  There  was  a  written 
guaranty,  by  which  the  defendant  engaged  to  pay  for  all  the 
gas  which  might  he  consumed  at  a  certain  theatre  during  the 
time  it  was  occupied  by  a  third  party,  and  also  to  pay  for  all 
arrears  which  might  be  tlien  due.  It  was  held  that  the  plwntiff 
could  recover  npou  the  former  branch  of  the  contract,  on  a 
count  properly  framed  for  thff  purpose.* 

land  and  pay  off  tlie  encumbrance*  upon  it.  Duncan  v.  Blair,  6  Denio 
(N.  Y.).  196;  Dock  D.  Hart,  7  Witts  &  S«)^.  (Pa.)  172.  So  with  a  Terbal 
warranty  of  qnality  of  goodt  iold  nnder  a  Torbal  contract.  t.amb  V.  Craifa, 
12  Met.  (Mai«.)  3fiS. 

■  Biddell  p.  Leeder,  1  Barn,  ft  Crei.  827. 

*  HcMuUen  v.  Bilej,  G  Gray  (Maas.),  500.  An  agreement  to  convey 
land,  coupled  with  a  guaranty  that  a  certain  parcel  of  it  ahould  contain  a 
certain  nttmber  of  acres,  has  been  held  indiviiible.  Dyer  c.  GraTBa,  37 
Verm.  969. 

*  Hayfield  t.  Wadsley,  8  Bam.  &  Crea.  867. 

*  Wood  e.  Benaon,  2  Tyrw.  93 ;  Littlejohn,  Sx  partt,  S  Mont,  Dea.  & 


>vGoo»^lc 


188  STATUTE  OF  FRAUDS.  [CH.  IZ. 

§  144.  Where  an  agreement  is  origiaalljr,  and  reoiaiDS  until 
the  time  of  bringing  suit,  thus  coaaected  aad  entire  in  its  Tari- 
0U8  stipulations,  the  disability  of  a  plaintiff  to  recover  upon 
any  one  of  those  stipulations  manifestly  results,  not  &om  the 
fact  that  the  statute  happens  to  apply  to  the  remainder,  but 
from  the  tenor  of  the  agreement,  by  which  it  has  been  shovn 
to  be  the  intention  of  the  parties  that,  if  performed  at  all,  it  is 
to  be  performed  as  a  whole. 

§  145.  Where,  on  the  other  hand,  the  stipulations  of  the 
defendant  are  not  so  connected  together  that  they  cannot  rea- 
sonably be  performed  separately  and  independentiy,  the  ques- 
tion arises  whether  the  plfuntiff  can  recover  upon  one  or  more 
to  which  the  statute  does  not  apply,  notwithstanding  there  are 
others  to  which  it  does  apply.  And,  in  the  first  place,  it  is 
clear  upon  all  the  authorities  that  he  cannot,  if  his  action  be 
brought  upon  the  entire  contract.  On  this  point  it  is  necessary 
that  the  principal  cases  be  examined  a  littie  in  detail,  in  order 
to  show  clearly  the  reason  of  the  rule. 

§  146.  In  the  case  of  Lord  Lexington  v.  Clarke,  the  declara- 
tion set  forth  that  the  plaintiff  liad  demised  premises  at  will  to 
the  first  husband  of  the  defendant's  wife,  and  that  there  was 
due  from  him  £160  rent,  and  that  the  defendant's  wife,  in  con- 
sideration of  being  allowed  to  bold  possession  till  a  certun 
time  and  to  remove  certain  fixtures,  promised  to  pay  the  £160 
and  £260  more ;  tiiat  she  did  hold  possession  and  took  the  fixt- 
ures, but  had  not  paid  the  money.  A  special  verdict  found 
that  she  had  paid  the  former  sum  but  not  the  latter.  By  the 
opinion  of  all  the  court,  jui^meut  was  given  for  the  defendant 
on  tiie  claim  for  the  unpaid  £260,  for,  they  said,  "  the  promise 
as  to  one  pari  being  void,  it  cannot  stand  good  for  the  other, 
for  it  is  an  entire  agreement,  and  the  action  i»  brought  for  both 
.  the  tutru,  and  indeed  eovld  not  he  othenoiae  without  a  variance 
from  the  promite,"  *  In  Thomas  v.  Williams,  the  defendant  ver- 
bally promised  the  plaintiff,  who  was  about  to  distrain  upon  his 

Do  G«i.  183 ;  Pierce  b.  Woodwird,  6  PiiA.  (M»m.)  206  j  MobiJe  Marin« 
Dock  A  Mutual  Ini.  Co.  v.  McMilUn,  SI  Alik.  730. 
>  Lord  Loxinghm  v.  Clarke,  2  Tent,  233. 
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tenant  for  rent,  that  if  he  vonld  not  dislraiD,  he  would  pay 
him  the  rent  which  would  be  due  at  Michaelmas  ensuing,  in- 
cluding, of  course,  the  arrears  as  well  as  what  should  accrue 
in  the  mean  time.  The  plaintiff  sued  upon  this  promise,  and 
his  verdict  was  for  a  sum  made  up  partly  of  rent  due  at  Uie 
time  of  the  promise  and  partlj  of  what  accrued  afterwards.  On 
ailment  upon  a  rule  to  set  aside  the  verdict,  it  was  held  bj 
the  Court  of  Queen's  Bench  that  the  contract,  being  in  part 
within  the  Statute  of  Frauds,  was  whoUj  void.^  In  both  cases, 
it  will  be  observed,  the  declaration  was  upon  the  entire  special 
promise,  and  contained  no  general  counts.  Consequantly  the 
entire  contract  was  to  be  proved  as  laid,  and  after  the  plaintiff 
had,  by  oral  evidence,  shown  that  part  of  it  which  was  not 
within  the  Statute  of  Frauds,  and  upon  which  he  wished  to  re- 
cover, there  was  a  fatal  variance  between  the  contract  he  had 
counted  upon  and  that  which  he  had  proved.  In  Chater  t>. 
Beckett,  where  the  defendant  engaged  to  pay  the  plaintiff  the 
debt  a  third  person  owed  him,  and  all  the  expenses  he  had  in- 
curred for  the  purpose  of  putting  his  debtor  into  bankruptcy, 
there  was  a  special  count  setting  forth  the  entire  contract,  and 
also  general  counts  for  money  paid  to  defendant's  use  and 
money  had  and  received.  .  Neither  of  the  latter  counts  wore 
supported,  however,  for  in  paying  hia  own  expenses,  the  plain- 
tiff had  only  paid  hta  own  debt ;  and  so  the  case  was  correctly 
decided  for  the  defendant,  the  authorities  last  quoted  being 
precisely  in  point.' 

§  147.  It  is  quite  obvious  that  the  cases  which  have  just 
been  quoted  proceeded,  in  fact,  upon  the  ground  that,  by  the 
form  of  the  plaintifi^s  action  he  had  precluded  himself  from 
proving  even  so  much  of  the  contract  as  was  not  affected  by 
the  Statute  of  Frauds,  because  to  do  so  would  have  involved 
a  variance  from  the  declaration,  which  alleged  the  entire  and 
therefore  a  different  contract.^    But  they  have  been  conceived 

>  Thomu  tt.  WilliUDB,  10  Bun.  &  Grei.  664. 

'  Chater  r.  Beckett,  7  T.  B.  197. 

*  The  fbUowiDg  Americmn  cwea  all  rtand  npoo  the  ume  ground.    Noyw 
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to  OBtabliah  a  principle  that,  if  one  atiputation  in  the  engt^e- 
ment  of  a  defendant  Tas  void  by  the  statute,  uo  recovery  could 
be  had  upon  the  renuunder.  This  opinion,  which  doubtleea 
grew  out  of  tlie  generality  of  the  langu^e  employed  by  judges 
in  earlier  cases,  does  not  seem  to  have  been  distinctly  affirmed 
and  decided  as  law  in  any  case  but  that  of  Loomia  v,  Nevhall 
in  Massachusetts.  There  the  defendaut  had  furnished  supplies 
to  the  plaintiff's  stm,  for  which  the  son  was  liable,  and  the  de- 
fendant at  the  request  of  Uie  plaintiST  continued  to  iumish  sop- 
plies,  the  plaintiff  saying, "  for  what  you  have  done  and  for  what 
you  shall  do  for  my  son,  I  will  see  you  paid."  Besides  the 
count  on  an  acoouiit  annexed,  the  declaration  contained  the 
eommon  money  counts.  It  was  held  upon  the  supposed  author* 
ity  of  Chater  v.  Beckett  and  Lord  Lexington  v.  Clarke,  that  the 
plaintiff  could  not  recover  for  that  part  of  the  olaim  which 
arose  after  the  promise,  inasmuch  as  his  recovery  on  that  part 
which  arose  previously  was  barred  by  the  statute  aa  a  promise 
to  pay  the  debt  of  his  son.^ 

§  148.  But  the  true  import  of  those  and  the  other  early 
English  oases  was  defined  in  tlie  case  of  Wood  v.  Benson,  de- 
cided in  tlie  Oonrt  of  Exchequer  in  1881.  That  was  assump- 
sit on  the  following  guaranty  signed  by  the  defendant:  "  I,  the 
nndersigiied,  do  hereby  engage  to  pay  the  directors  of  the 
Manchester  Oaa  Works,  or  their  collector,  for  all  the  gas  which 
may  be  consumed  in  the  Minor  Theatre  and  by  the  lamps  out- 
side the  theatre,  during  the  time  it  is  occupied  by  my  brothei^ 
in-law,  Mr.  Neville ;  and  I  do  also  engage  to  pay  for  all  arrears 
which  may  be  now  due."  There  was  a  count  for  gas  sold  and 
delivered.  The  general  issue  was  pleaded,  and  it  was  objected 
that  there  was  no  consideration,  ajiparent  on  the  face  of  the 

t>.  HuiDphrejfl,  11  Grat.  (Vs.)  636 ;  Crawford  b.  Morrell,  8  Johns.  (N,  T.) 
25S;  Henderson  r.  Hndaon,  1  Mmif.  (V&.)  510.  And  »ee  Alexander  o. 
Gbiidb,  6  Gill  (Md.),  138 ;  Dnncan  o.  Blair,  6  Denio  (N.  Y.),  196. 

'  LoomiH  D.  NewhaLl,  16  Pick.  (Maai.)  159 ;  oTermled  in  Raod  v.  Uatlier, 
11  Caih.  1.  The  cue  of  Robfon  v.  Harwell,  6  Goorgia,  089,  whilo  admit- 
tiag  Loomii  v.  Newhall  ■■  uithoritj,  deddai  tiitt  th«  principle  there  held 
dow  not  sxtMid  to  dedaratioa*  of  trnit*. 
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inabmnent,  for  the  proinise  to  pay  the  arrears ;  and  thttt  the 
agreement,  therefore,^  being  void  as  to  part  under  the  Statute 
of  frauds,  wae  void  as  to  the  whole ;  and  to  this  the  oases  of 
Iiea  V.  Barber,  Lezingtoa  v.  Clarke,  Ohater  v.  Beckett,  and 
Thomas  v.  Williams  were  cited.  The  court  admitted  their 
authority,  but  explained  that,  as  the  actions  wwe  brought  in 
each  case  upon  the  entire  contract,  the  plaintifls  therein  could 
not  recover ;  and  they  decided  tliat,  in  the  case  before  them, 
the  plaintiff  could  reoover  on  the  separate  cowt  for  gas  B(AA 
and  delivered,  which  was  applicable  to  the  bindii^  part  of  the 
contract.^ 

§  149.  The  decision  in  Loomia  v.  Newball  is  no  longer  law 
in  Uasaachuaetts.  In  the  case  of  Irvine  v.  Stone,  the  Supreme 
Court  of  that  State  had  occasion  to  examine  into  the  eariier  Eng- 
lish decisions  upon  the  snlgect,  and,  while  they  did  not  find  it 
necessary  to  overrule  it,  stated  conclusioos  irreconcilable  with 
it.^  And  within  a  few  years  past  it  has  been  dehberately  over^ 
ruled  by  them,  and  the  doctrine  established  in  Wood  v.  BttiBon 
adopted.  In  the  opinion  of  the  court,  delivered  by  Metcalf, 
J.,  the  authorities  are  very  carefully  reviewed,  and  it  is  partio- 
nlarly  noticed  that  in  Loomis  v.  Newball  there  were  eomm<Hi 
counts  upon  which  the  plaintiff  was  entitled  to  recover ;  other- 
wise, it  could  have  been  supported  upon  the  saoke  ground  as 
the  early  English  cases.^ 

§  150.  We  have  thus  seen  that,  on  a  count  properly  framed 
for  the  purpose,  a  plaintiff  may  recover  upon  so  much  of  the 
defendanf  B  promise  as  is  not  liable  to  any  ot^ection  under  the 
Statute  of  Frauds,  provided  that  part  is,  from  the  nature  of 
the  contract,  capable  of  being  considered  separately  from  the 
remainder.  Bat  even  where  the  various  stipulations  are  so 
connected  together  that,  so  long  as  they  all  remained  execu- 
tory, no  action  could  be  maintuned  upon  any  one  of  them 

■  Sise  poit,  %  99B  a  uq. 

■  Wood  0.  BensoQ,  2  Oo.  ft  Jerv.  94. 
'  L-Tine  d.  Stone,  6  Ciuh.  (Mmo.)  £08. 
*  Band  e.  Mather.  11  Ciuh.  1. 
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Beparatelj,  jet  if  that  part  to  which  the  statute  -would  hare  ap- 
plied has  beeu  executed,  and  thua  in  fact  severed  irom  the 
remunder,  an  action  may  be  sustaiued  upon  the  remaining 
executor;  part,  and  it  is  no  objection  to  such  action  that  tlie 
plaintiff  ma;  be  obliged  incidentally  to  prove  the  making  and 
execution  of  the  other  part,  inasmuch  as  he  founds  uo  claim 
upon  it.^ 

§  151.  Where  the  plaintiff,  from  the  nature  of  his  case  or 
of  the  relief  which  he  requires,  is  obliged  to  set  up  the  entire 
contract,  he  will  of  course  be  debwred  from  recovering,  if  any 
part  of  the  contract  be  within  the  statute  and  he  has  no  written 
evidence  of  it.  Thus  if  a  bill  in  equity  ia  brought  to  enforce 
80  much  of  the  contract  as  is  not  affected  by  the  statute,  it 
would  seem  that  the  complainant  must  fail  of  his  decree,  the 
proceeding  being  founded  wholly  on  the  engagements  specialty 
made  between  the  parties.^  In  Head  v.  Baldrey,  decided  some 
years  after  Wood  v.  Benson  had  defined  the  rule  in  such  cases, 
the  defendant  had  been  owing  the  plaintiff  a  sum  of  money  for 
goods  previously  sold,  and  be  agreed,  if  the  plaintiff  would 
give  him  time  upon  that  debt  and  would  sell  him  certain  other 
goods,  he  would  pay  for  the  whole  by  accepting  a  bill  of  a  cer- 
tain deacriptioQ.  On  his  refusing  to  accept  the  bill,  an  action 
was  brought  in  which,  besides  the  special  count  upon  the  con- 
tract, there  was  a  count  for  goods  sold  and  deUvered.  The 
defendant  pleaded  the  Statute  of  Frauds,  because  part  of 
the  consideration  of  his  promise  was  the  price  of  the  wool, 
the  sale  of  which  was  not  binding  under  the  Statute.  On  de- 
murrer to  the  plea,  because  the  declaration  showed  a  good 
consideration  (namely,  the  debt  for  goods  previously  sold),  it 

'  Dock  o.  Hart,  7  WMte  &  S.  (Pa.)  172 ;  Hew  p.  Fox,  10  Wend.  (N.  X".) 
496  (dutinguiahiDg  Yui  AUstine  e.  Wimpb,  6  Coven  (N.  Y.),  162) ;  Page 
tt.  Monks,  6  Gray  (Man.),  492 ;  Trowbridge  v.  Wetberbee,  11  Allen  (Mua.), 
SGI;  Wetherbeeo.  Potter,  99  MaM.  361.  And  see  Twidj  p.  Sandenon, 
9  Ired.  (N.  C.)  6 ;  Manning  r.  Jonea,  Bnab.  (N.  C.)  368 ;  Djer  p.  Gnyea, 
87  Verm.  369. 

•  Alexander  v.  Ghitelin,  6  GiU  (Md.>,  138;  Henderaon  p.  Hudaon,  1 
Mnuf.  (Va.)  filQ,  per  Tucker,  J. ;  Bobaon  p.  Harwell,  6  G«orgia,  589,  per 
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was  held  in  the  Queen's  Bench  that,  part  of  the  consideration 
failing  by  reason  of  the  atatute,  the  plea  was  good,  and  the  de- 
fendant had  judgment.  Lord  Denman,  0.  J.,  delivering  the 
opinion  of  the  court,  said :  '*  We  apprehend  the  defendant  can 
only  be  made  cbai^able  for  a  breach  of  the  promise  laid,  aud 
that  promise  is,  not  to  pay  for  these  or  any  other  goods  sold, 
but  to  fiilfit  a  specific  arrangement  between  the  parlies,  that  is, 
to  pay  by  accepting  a  hill  in  respect  of  this  liability  and  a  new 
one  then  in  contemplation."  ^ 

§  152.  A  class  of  contracts  to  which  allusion  has  been  here- 
tofore made,  namely,  those  in  which  a  party  promises  to  do 
one  of  two  or  more  things,  the  statute  applying  to  one  of  the 
alternative  engagements,  but  not  to  the  others,  is  sometimes 
referred  to  the  head  of  contracts  in  part  affected  by  the  statute. 
It  is  needless  to  dwell  upon  the  question  whether  they  are 
properly  so  referred.  It  is  manifest  that  of  such  alternative 
engagements,  no  action  will  lie  upon  that  one  which,  if  it  stood 
alone,  could  be  enforced  as  being  clear  of  the  Statute  of  Frauds, 
because  the  effect  would  be  to  enforce  the  other ;  namely,  by 
making  the  violation  of  it  the  ground  of  an  action.' 

>  Head  r.  Btlirej,  6  Adol.  &  £11  459. 

■  Van  Allitine  v.  Wimple,  6  Coweo  (K.  T.),  163 ;  Pattenoni'.  Cmming- 
liani,  3  Fairf.  (He.)  606  ;  Goodrich  v.  Nickoli,  2  Root  (Conn.),  498;  Bice 
v.  Peet,  15  Johni.  (N.  T.)  fi03.    But  see  Couch  v.  Meeker,  2  Conn.  308. 
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CHAPTEE   X. 

ODABANTIEB. 

§  153.  Im  the  fonrtli  aeotion  of  the  Statute  of  Frauds,  apG- 
(Aal  promiHea  bj  executora  or  admiiiiatrators  to  ansver  damages 
out  of  their  own  estates  appear  to  be  spoken  of  as  one  class  of 
that  large  body  of  contracts  known  as  guaranties.  And  there 
would  be  no  distinction  between  them,  but  for  the  circumstance 
that  the  executor  or  administrator,  being  the  legal  representfk- 
tive  of  the  party  originally  liable,  is  already,  in  that  capacity, 
under  a  liability  to  pay  to  the  extent  of  the  property  which 
comes  to  hia  hands.  The  atatnte,  therefore,  is  coufined  to  his 
special  promise  to  pay  out  of  his  own  estate.  But  aa  such 
special  promise  may  be  treated  aa  collateral  to  the  indebted- 
ness of  the  estate  which  he  represents,  the  distinction  afler  all 
seems  to  be  more  technical  than  substantial.  It  will,  accord- 
ingly, be  proper  to  consider  such  promises  in  connection  with 
guaraotiea,  atrictly  bo  called,  remarking,  aa  we  go  on,  those 
points  in  which  the  application  of  the  statute  to  the  former 
admits  of  separate  noUce.  One  observation  in  regard  to  them, 
however,  it  is  important  to  make.  As  an  adminigtrator  derives 
his  office  and  interest  from  the  appointment  of  the  court,  the 
statute  affords  him  no  protection  against  the  enforcement  of 
his  verbal  promise  to  answer  damages  out  of  his  own  estate, 
made  after  the  death  of  the  testator  hut  before  hia  own  appoint- 
ment. On  the  other  baud,  the  ofBce  and  interest  of  an  executor 
being  completely  vested  in  him  at  the  instant  of  the  testator's 
death,  the  statute  applies  to  any  such  promise  made  by  him 
after  that  time.^ 

1  TomliuoD  V.  Gill,  Ambl.  330 ;  Roberta  on  Fnuid«,  201. 
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§  154.  In  conaidering  the  general  subject  of  guaraotieB  as 
affected  by  the  Statute  of  Frauds,  it  is  proposed  to  iuquire,  jSr«t, 
Wfaat  are  debts,  de&ults,  or  miscarriages  withiu  the  meaning 
of  the  statute ;  lecondly.  What  is  the  nature  of  that  special 
promise  of  the  guarantor  which  is  required  to  be  in  writing; 
and,  thirdly,  When  these  liabilities  so  coexist  or  ooneur  as  to 
bring  a  case  within  the  statute. 

§  155.  The  terms  "  debt,  de&olt,  or  miscarriage,"  seem  to 
inclade  ererj  case  in  which  one  party  can  become  liable  to 
another  in  a  civil  action ;  although,  in  an  early  decision,  it  may 
be  inferred  to  have  been  doubted  whether  they  covered  cases 
of  tort.'  That  doubt,  however,  if  it  ever  existed,  has  been 
since  removed  by  tlie  judgment  of  the  Court  of  Queen's  Bench, 
in  the  case  of  Kirkham  v.  Marter.  The  defendant  had  there 
engaged  to  pay  the  plaintiff  the  damage  sustained  by  him  from 
a  third  peraon's  having,  wrongfully  and  without  his  license, 
ridden  his  horse,  and  thereby  caused  its  death.  All  the  judges 
concurred  that  the  liability  was  such  as  the  statute  would  cover 
by  force  of  the  word  "  miscarriage ; "  Abbott,  C.  J.,  remarking 
that  it  had  not  the  same  meaning  as  "  default  or  debt,"  and 
seemed  to  him  "  to  comprehend  that  species  of  wrongful  act, 
for  the  consequences  of  which  the  law  would  make  the  party 
civilly  responsible."  Holroyd,  J.,  went  somewhat -iarther,  and 
considered  that  both  "  miscarriage  "  and  "  default "  applied  to 
a  promise  to  answer  for  another  with  respect  to  the  non-per- 
formance of  a  duty,  though  not  fonnded  upon  a  contract.'  Per- 
ha[»  the  strictest  etymological  rule  would  be  that  which  was 
suggested  by  Lord  EUenborough  in  a  previous  case,  namely, 
that "  debt "  and  "  default "  both  refer  to  a  liability  accruing 
upon  a  contract,  hot  the  former  to  such  as  is  already  incurred, 
the  latter  to  such  as  may  be  incurred  at  a  ^ture  time.* 

'  BuckroTT  V.  DaniftU,  3  hi.  Bajm.  1085. 

•  Kirkhftm  r.  Marter,  2  Bum.  &  Aid.  618.  It  U  cUted,  however,  in  k 
note  bj  the  reporter*,  that  tbia  caae  wu  funuBbed  to  them  by  ft  gentlenuui 
or  the  bar.  The  mow  poiiit  bu  been  -decided  in  Connecticut,  and  the 
statate  held  to  be  ^>plicable  to  cuea  of  tact,  in  Torner  n.  Hubbell,  2  D%j, 
4S1.  *  Cwtliug  B.  Aabert,  2  EaM,  S3S. 

W 
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§  156.  Under  whatever  class  it  maj  foil,  however,  ^e  liabil- 
ity of  the  part;  for  whom  a  guarantor  withio  the  statute  makes 
himself  answerable,  must  be  a  clear  and  ascertained  legal  lia- 
bility, capable  of  being  enforced  against  the  part;  himself. 
Thus,  if  the  party  be  a  minor  or  a  married  woman,  or  iinder 
any  legal  disability  to  form  binding  contracts,  it  is  manifest 
that  a  promise  by  a  third  person  to  answer  for  him  or  her,  in  a 
matter  within  the  range  of  that  disability,  cannot  be  affected 
by  the  Statute  of  Frauds.^ 

§  167.  So  where  it  does  not  appear  in  point  of  fact  that  any 
debt  or  liability  has  been  incurred,  as  in  the  early  case  of  Bead 
V.  Nash.  In  that  case  one  Tuack  had  brought  an  action  of 
assault  and  battery  against  one  Johnson.  The  cause  being  at 
issue,  and  the  record  entered  and  just  coming  on  to  be  tried, 
the  defendant  Nash,  who  was  then  present  in  court,  in  consid- 
eration that  Tnack  would  not  proceed  to  trial  but  would  with- 
draw his  record,  undertook  and  promised  to  pay  him  fifty 
pounds  and  costs.  Tuack,  relying  upon  this  promise,  did  with- 
draw his  record,  and  no  farther  proceeding  was  had  in  the 
cause.  Tuack  being  dead.  Read,  bis  executor,  brought  the 
present  action,  and  the  question  was  whether  Nash's  promise 
was  a  promise  to  answer  for  tlie  debt,  defoult,  or  miscarrii^^ 

I  Hu-rii  o.  Hantbach,  Burr.  873 ;  Cfaapin  o.  Ltpham,  20  Kck.  (Mua.) 
467 ;  Roche  t>.  Cbaplin.  1  Bailej  (S.  C),  419 ;  Conoent  e.  Goldamith,  6 
G«oi^a,  14 ;  Uease  v.  Wagner,  1  McCord  (S.  C),  395 ;  Dnk«  v.  Flewel* 
leu,  39  Ala.  IM.  A  recent  decision  of  the  Sapreme  Court  of  Mimb- 
diDsetta  (Dexter  v.  BUnchird,  11  Allen,  365)  is 'directly  opposed  to  Uie 
text,  the  court  having  there  held  that  no  action  lioi  upon  an  oral  promise 
hj  a  father  to  pay  bis  minor  son's  debt  not  contraxMd  for  neceBasries.  They 
say  that  the  iallscf  of  tlie  argum«Dt  for  the  plaintiff  wu  in  assuming  that 
there  was  no  debt  daa  from  the  minor,  whereas  bis  obligation  was  not  void, 
bnt  only  voidable ;  and  tbey  added :  "  The  effect  of  the  doctrine  contended 
for  by  tiie  counsel  for  the  pluntiff  would  be  that  a  verbal  agreement  to 
answer  for  the  debt  of  another  would  be  valid,  if  it  could  have  been  shown 
that  the  original  party  wonld  have  established  a  good  defence  to  the  debt  in 
an  action  brought  against  him."  Bnt,  is  it  so  ?  The  distinction  is  between 
a  defendant  who  has  a  good  defence  and  one  who  is  not  liable  to  be  sued  at 
all.  The  cases  cited  in  the  text  are  not  referred  to  at  all  by  the  court ;  and 
yet  it  win  be  fonnd  tiuA  they  fhlly  snstain  the  doctrine  there  stated.  The 
zeeent  case  of  Donney  e.  "'"-'■""" ,  26  Indiana,  4A5,  is  to  the  same  effect. 
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of  Johnson.  It  was  unanimoosl^  held  hy  the  judges  of  the 
Qaoen's  Bench  that  it  vas  not ;  and  Lee,  C.  J.,  delivering 
the  opinion  of  the  court,  said :  "  Johnson  was  not  a  debtor ;  the 
oaose  was  not  tried ;  he  did  not  appear  to  be  guilty  of  any  debt, 
default,  or  miscarriage ;  there  might  have  been  a  verdict  for 
him  if  tlie  cause  had  been  tried,  for  any  thing  we  can  tell ;  he 
never  was  liable  to  the  particular  debt,  damages,  or  costs."  * 
But  where,  in  a  comparatively  recent  case,  the  defendant  had 
verbally  promised  the  plaintiff  to  pay  the  damages  sustained  by 
reason  of  a  tliird  person's  having  wrongfully  and  without  the 
license  of  the  plwntiff  ndden  his  horse  and  thereby  caused  its 
death,  in  consideration  that  he  would  not  bring  an  action 
against  the  third  person,  it  was  held  by  the  Court  of  Queen's 
Bench,  that  the  defendant's  promise  was  within  the  statute  and 
that  an  action  upon  it  could  not  be  sustained.  The  court  distin- 
guished tlie  case  from  Read  v.  Nash,  because  here  it  did  appear 
as  matter  of  fact  that  the  third  person  had  rendered  himself 
liable.'  If  goods  are  furnished  to  a  third  person  gratuitously, 
a  verbal  promise  by  the  defendant  is  of  course  binding,  upon 
the  foregoing  priuciples.^  It  is  not  material  that  the  defendant's 
promise  is  made  for  the  benefit  of  a  third  person ;  if  the  credit 
is  given  to  him  alone,  his  promise  need  not  be  in  writing.* 

§  168.  It  is  not  necessary,  however,  that  the  obhgation  for 
the  performance  of  which  the  guaranty  is  given,  should  be  ex- 
press ;  it  is  sufficient  if  it  be  implied  by  law.  Such  was  the 
decision  of  Lord  EUenborough,  in  a  case  where  the  miscarriage 

■  Read  v.  Null,  1  Wils.  SOS.  See  Bn;  v.  Freeman,  3  Moore,  114, 
where,  bowerer,  tbe  court  leemed  to  h&ve  ipplied  Bead  ■>.  Nash  somewhat 
freely.  See,  also.  Griffin  o.  Derby,  5  Greenl.  (Me.)  476;  Sampnm  v. 
Swift,  11  Verm.  316 ;  Peck  v.  Thompran,  Ifi  Verm.  6S7 ;  Jephenon  e.  Hunt, 
2  AUeo  (Mass.),  417 ;  MerriU  v.  Bngleaby,  28  Verm.  167 ;  WaUer  v.  Nor- 
ton, 29  lb.  236 1  Dougla«  v.  Jonea,  8  E.  D.  Smitli  (N.  Y.),  661 ;  Johnion 
t>.  Noouan.  16  Wis.  688;  ThompaoD  e.  Blanchard,  3  Coma.  (N.  Y.)  335. 

■  KirUiam  v.  Marter,  2  Bam.  ft  Aid.  613. 

■  Loomu  e.  Newhall,  16  Kck.  (Mass.)  169. 

•  Smith  t>.  Majo,  1  Allen  (Maw.),  160;  Suborn  e.  Merrill,  41  Maine, 
468;  Hodgei  c.  Hall,  29  Term.  209;  Eddy  p.  BoUrtt,  17  III.  606;  pott, 
S197. 
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provided  against  was  tiM  violatioD  of  the  nwrigation  laws ;  >  aod, 
indeed,  it  would  seem  to  be  impossible  by  any  other  rule  ever 
to  bring  a  cue  of  tort  witJiin  the  statute,  the  obligation  resting 
on  the  third  person  in  such  a  case  arieii^,  of  course,  by  impU- 
oatioo.  It  has  been  said  in  the  Supreme  Court  of  Maasadiu- 
MttB  that  the^9  might  be  instances  in  whidi  a  plaintiff  who,  for 
the  benefit  of  a  third  person,  had  undertaken  an  onerous  obli- 
gation at  the  defendsnf  e  Terbsl  request,  would  hare  a  remedy 
against  him,  notwithstanding  such  third  person  were  also  Ik^le 
inoideotalty,  and  upon  a  promise  implied  by-law.'  The  remark 
was  admitted  to  be  not  necessary  to  the  deciuou,  which  w«it 
upon  an  entirely  distinct  ground,  namely,  that  the  tiiird  person 
in  queslnon  was  an  infont  son  of  the  defendant,  and  so  not  legally 
liable  in  any  way  to  pay  the  debt  there  owing  to  the  plaintiff; 
moreover,  of  the  two  cases  referred  to  in  support  of  it,  one 
does  not  seem  to  justify  it,  and  the  other  has  been  substantially 
overruled.'  They  belong,  bowerOT,  to  a  class  of  decisions  im- 
portant to  be  examined  at  this  point  of  oar  discussion,  as  hav- 
ing  been  assumed  to  make  the  foundation  for  a  doctrine  that  a 
promise  to  indemnift/  is  not  within  the  statute.  Suoh  a  doctrine, 
thus  nakedly  stated,  oanutd  easily  be  muntained ;  and  an  ex- 
amination of  tlie'Cases,  though  there  is  much  conflict  between 
them,  will,  we  think,  show  it  to  be  the  better  opinion  that  such 
a  pron^  is,  as  much  as  if  cdled  by  any  other  name,  within 
the  statute,  where  it  is  collateral  to  any  implied  liability  on  the 
part  of  any  tbird  person. 

§  159.  The  earliest  case  in  which  this  question  occurs,  seems 
to  be  Winckworth  v.  Hills,  decided  at  nitipriut,  in  1796.  One 
Taylor  made  a  promissory  note  to  the  defendant,  who  indorsed 
it  to  another,  who  indorsed  it  to  the  plaintiff,  and  he,  having  lost 
tlie  original  note,  applied  to  the  makers,  who  made  a  difficulty 

■  Redhead  e.  Cmtor,  1  SUA.  14;  Whitcomb  e.  Kephut,  fiO  Feim.  Sute, 
85. 

■  Ch&pin  o.  Lsphuti,  SO  Piuk.  (Umi.)  467,  per  Sbaw,  C.  J.  But  Me  the 
mnarka  of  the  nine  judge  in  Alger  c.  ScoTille,  1  Qt%y  (Mua.),  391. 

■  HairiioD  e.  Sawtol,  10  Johiu.  (S.  Y.)  343 ;  Gtwpin  «.  UerrUI,  i  Wend. 
(N.  Y.)  6St.    Seepott,  $§  160,  161. 
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about  pacing  it,  vhtreupon  the  d^bndant  verballj  promised  to 
indemnify  the  pUuntiff  if  he  woald  endeavor  to-  enforce  pay- 
ment from  the  maker.  The  aotioa  was  in  part  to  recover  ezr 
pensea  incurred  in  Bnoli«ndeaTor,  and  Lord  Eenyos  ruled  that, 
as  to  that  part  vhich  waa  based  on  the  promise  to  indemnify, 
the  pfauntiff  conld  not  recover,  because  it  was  a  promise  to 
answer  for  the  debt  and  default  of  another:  The  report  states 
that  the  plaintiff's  counsel  seeming  to  be  dissatii^ed  with  the 
Toling,  his  Lordship  offered  to  save  the  point,  but  they  declined.^ 
Li  Thomas  v.  Oook,  in  1828,  where  the  plaintiff,  at  the  request 
of  the  defendant,  executed  a  bond  with  him  and  another,  to 
save  harmless  a  third  person  from  the  claims  npwi  an  old  firm 
in  which  be  bad  been  a  partner,  and  the  defendant  verbally 
promised  the  plaintiff  to  save  him  harmless  for  executing  the 
bond,  the  Court  of  Queen's  Bench  deoided  that  the  d^endant'a 
promise,  b^ng  merely  to  indemnify,  was  not  within  the  Statute 
of  Frauds.'  But  this  case  has  been  distinctly  overruled  by  the 
same  conrt  In  Green  v.  Greswell,  where  it  was  held  that  the 
defendant's  promise  to  indemmfy  the  plaintiff  against  the  con- 
sequences of  beeoming,  at  his  request,  bul  for  one  Hadley  who 
was  arrested  for  debt,  was  not  binding  without  writing.  Lord 
Denman,  in  delivering  the  opinion,  says  that  the  promise  was, 
in  efiect,  "  If  Hadley  fails  to  do  what  is  right  towards  you,  I 
will  do  it  instead  of  him."  And  of  Thomas  v.  Oook  he  says: 
"  The  reasoning  in  this  case  does  not  appear  to  us  satisfactory 
in  support  of  the  doctrine  there  laid  down,  which,  taken  in  its 
full  extent,  would  repeal  the  statute.  For  every  promise  to 
become  answerable  for  the  debt  or  default  of  another,  may  be 
shaped  as  an  indemnity ;  but,  even  in  that  shape,  we  cannot 
see  why  it  may  not  be  within  the  words  of  the  statute.  Within 
the  miach^f  of  the  statute  it  most  certainly  falls."  ' 

■  Winckworth  v.  MiUa,  S  £sp.  463. 

*  lliomu  e.  Cook,  8  Bvn.  &  Oea.  728. 

■  Greeo  v.  Greswell,  10  Adol.  A  EU.  463.  Sm,  aUo,  CreawaU  v.  Wood, 
lb.  460;  Crippa  e.  Hutooll,  6  L.  T.  s.  a.  60S,  8.  c.  4  Bert  &  Snitli,  414. 
(The  Amerion  repnbUcatioit  ot  thii  caM  in  106  Eng.  Common  Law  Bep. 
p.  4S0,  hu  &  Ttlnablfl  note  on  tliu  lutg'eet  of  "  iodemnitiea  "  u  ■ffected  by 
the  SUtnte  of  Frauds.)    Eelsey  v.  Hibbs,  13  Ohio,  840. 
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§  160.  The  English  lav  appears,  therefore,  to  be  settled,  that 
if  there  is  aa  implied  liability  on  the  part  of  a  third  person  to 
reimburse  the  plaintiff  what  damage  he  suffers  on  his  account, 
the  promise  of  the  defendant  to  indemnify  the  plaintiff  for  in- 
curring the  risk  of  such  damage  is  collateral  to  that  implied 
liability,  and  must  be  in  writing.  In  New  York,  the  law  must 
now  be  considered  the  same.  In  Ghapin  v.  Merrill,  where  tha 
defendant  promised  to  save  the  pluntiff  harmless  against  the 
conseqnences  of  signing,  at  his  request,  a  guaranty  to  a  com- 
mercial firm  for  the  value  of  all  goods  they  should  furnish  to  a 
tliird  person,  the  Supreme  Court  of  that  State  held  that  it  was 
an  original  undertaking  and  not  within  the  statute,  thus  en- 
tirely overiooking  the  implied  liability  of  the  third  person  to 
reimburse  his  guarantor,  to  which  liability  the  defendant's  prom- 
ise was  cleariy  collateral.^  And  upon  precisely  that  ground 
the  same  court  has  subsequently  overruled  Ghapin  v.  Merrill ; 
and  Sill,  J.,  speaking  for  the  court,  says  of  it :  **  This  case,  so 
far  as  I  can  discover,  stands  unsupported  by  any  decision  in 
our  courts.  It  has  not  been  relied  on  or  cited  as  authority  for 
any  subsequent  adjudication,  nor  received  the  express  sanction  of 
anyofourcourisor  judges."'  In  Maine,  the  old  doctrine,  that 
a  promise  to  indemnify  was  not  within  the  statute,  has  been  fol- 
lowed, but  the  decision  was  rested  on  two  cases,  one  of  which 
is  clearly  distinguishable  from  it,  and  the  other  is  not  relied 
upon  as  law,  even  in  the  State  where  it  occurred.'  In  Connect- 
icut, an  early  case  adopts  the  same  theory,  but  it  does  not  ap- 
pear to  have  been  ever  approved  in  the  courts  of  that  State.* 

'  Chupin  V.  Merrill,  4  Wend.  6fi7. 

*  Kingdey  e.  Balcombe,  4  Barb.  131.  Alio  CarriUe  o.  Crane,  5  Hill 
(N.  Y.),  483,  per  Cowen,  J. 

*  Smith  t).  Sftynrd,  6  Greenl.  604 ;  decided  npon  Huriflon  o.  Skwtel,  10 
Johns.  343.  (Seejxwf.  §  161)  and  Perley  v.  Spring,  13  '^m.  S97.  (See 
pott,  S  162,  n.) 

*  Stocking  e.  Sage,  1  Coon.  S19.  As  it  wai  the  defendant's  oim  agent 
whom  he  proniged  to  iDdemnif/  for  injuries  siutaiaed,  while  engaged  in  hia 
•errice,  from  the  wrongful  acta  of  a  third  person,  this  nue  is,  it  would  aeem, 
not  irreconcilable  with  what  is  advanced  in  the  text  as  the  better  mle,  for 
he  tnaj  have  been  already  bonod  to  iodemnifj  him,  wtthont  anjr  apodal 
promise  to  that  eS^. 
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In  Yermoat,  the  Supreme  Court  have  lately  examined  the  ques- 
tion, ia  a  case  where  the  defendant  promised  that,  in  consider- 
ation the  plaintiff  would  sign,  with  others,  certain  notes  to  the 
Bank  of  Rutland,  he  would  indemnify  him  for  bo  doing ;  and 
they  held  the  promise  not  to  be  within  the  statute,  upon  the 
ground  that,  aa  it  did  not  appear  that  the  plaintiS*  signed  at  the 
request  and  as  the  surety  of  the  other  signers,  there  was  no 
implied  obligation  on  them  to  reimburse  htm,  to  which  the  de- 
fendant's special  promise  could  be  collateral ;  though  they  ex- 
pressed, it  is  true,  an  indisposition  to  hold  otherwise,  even  if 
the  case  had  shown  such  an  obligation.^  In  Georgia  and  Ken- 
tucky, promises  to  indemnify  have  been  held  not  within  the 
statute,  upon  the  anthority  of  Thomas  v.  Cook,  and  Chapin  v. 
Uerrill,  both  of  which  have  been  shown  to  be  overruled.*  On 
the  other  hand  the  courts  of  both  the  Carolinas  and  of  Ala* 
bama  repudiate  any  such  distinction,  and  hold  these  verbal 
promises  to  be  clearly  not  binding,  if  collateral  to  any  implied 
liability  on  the  part  of  the  third  person.^ 

§  161.  In  several  of  the  States  above  referred  to,  deoisions 
have  been  made  which  are  often  quoted  in  defence  of  the  old 
doctrine,  but  seem  to  be  entirely  independent  of  it,  and  serve 
only  to  illustrate  the  correct  rule  by  defining  strictly  the  limits 
of  its  application.  Where  there  is  really  no  obligation  upon 
the  party  for  whose  benefit  the  plaintiff  does  the  act  for  which 
the  promise  to  indemnify  is  made,  manifestiy  the  promise  is 
original,  and  is  binding  though  not  reduced  to  writing.*    Thus, 

'  Beaman  v.  Kouell,  30  Yerm.  205.  And  so  in  die  cue  of  Holmes  «. 
Enighta,  10  N.  E.  17A. 

■  Jonei e.  Shorter,  1  EeUey  (Geo.),  294 ;  Dmm  p.  West,  6  B.  Uod.  (Kj.) 
382.    So  in  MasMchnsetU.    Aldrich  v.  Atnea,  9  Gra^,  76. 

'  Draugban  r.  Bunting,  9  Ired.  (S.  C.)  10 ;  Bimptou  d.  N&noe,  1  Speen 
(S.  C),  4;  Brown  d.  Adanu.  1  Stew.  (Ala.)  61.  So,  also,  appareotlr  in 
Harjlond.  Gnffith  e.  Frederick  Co.  Bank,  6  Gill  ft  J.  421.  So  b  Indiana, 
Bruah  o.  Carpenter,  6  led.  7S.  And  aee  Alger  e.  Scofille,  1  Gnj  (Maas.), 
894,396. 

•  Conkej  e.  HopUna,  17  Johna.  (K.  T.)  118.  It  haa  aometimeB  been 
Bud  that  a  promiae  to  indemnifj  wai  a  mere  contract  of  inntrance.  But,  in 
the  latter  caae,  diere  ii  nerer  anj  one  bound  collaterallj  with  the  ander- 
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a  promise  to  indemnify  the  plaintiff  against  a  Bait  to  bo  brongbt 
for  a  trespasB  committed  by  bim  at  tbe  promiaor's  instance,  for 
tbe  purpose  of  raising  a  question  of  title,'  or  against  a  suit  of 
the  same  nature  for  resisting  pajment  of  tithes,^  is  not  collat- 
eral to  aaj  other  liability  to  the  plaintiff,  and  not  within  the 
statute.  As  has  been  well  observed,  tbe  indemnity  in  such 
cases  is  against  tbe  lawful  acts  of  a  third  person,  out  of  which 
no  debt  can  arise  against  bim.'  The  promise  is,  in  point  of 
&ct,  made  to  tbe  plaintiff  to  pay  a  debt  which  be  may  himself 
be  found  to  owe  to  a  third  party,  and  so,  by  another  rule  of  con- 
struction to  be  hereafter  examined,  is  not  at  all  affected  by  the 
statute.^  Again,  as  was  the  fact  in  Harrisoii  v.  Sawtel  (a 
New  York  case,  touch  relied  on  to  support  the  position  that,  a 
puYtl  promise  to  indemnify  is  good),  if  the  defendant  is  himself 
liable  to  save  harmless  the  party  for  whose  benefit  be  requests 
the  plaintiff  to  do  the  act  E^inst  which  he  agrees  to  indemnify 
him,  clearly  the  defendant's  promise  is  in  eStot  for  his  own 
benefit,  and  consequently  not  affected  by  the  statute.' 

§  162.  It  was  once  held  that  if  a  verbal  guaranty  was 
prospective,  that  is,  to  answer  for  a  debt,  default,  or  miscar^ 
riage  not  yet  incurred  or  suffered,  the  statute  did  not  apply, 
because,  at  the  time  tlie  defendant's  promise  was  made,  there 
was  no  existing  liability  on  the  part  of  another  person  to 
which  it  could  be  collateral.  Such  was  the  decision  of  Lord 
Mansfield  in  Mowbray  v.  Cunningham,  where  the  promise  was 
to  be  responsible  for  goods  to  be  thereafter  supplied  to  a  third 

writer*.  Ad  tgreenwnt  to  irunre  i»  binding  vithoat  writiiig.  Mobile  Mk- 
rine  Dock  &  Mutual  Ina.  Co.  v.  McUillui,  81  Ala.  711 ;  CommerciBl  Mnt. 
Marine  Iiu.  Co.  e.  Union  Mut.  lua.  Co.,  19  How.  (U.  S.)  318 ;  a.  o.  in  3 
Cnrt.  0.  C.  646,  and  oasea  there  cited. 

■  Mirc^  e.  Crawford,  16  Conn.  649 ;  Allaire  v.  Ooland,  S  Johni.  Caa. 
(N.  Y.)  63.    And  lee  Weld  o.  NicboU,  17  Tick.  (Masa.)  638. 

'  Adanu  v.  Damsej,  6  Bing.  606.  See  the  remarks  upon  tbi*  case  bj 
Lord  Denniaa,  in  Green  o.  Creawell,  10  Adot.  &  £U.  463.  See,  alro,  Good- 
qieed  0.  FuUer.  46  Maine,  141. 

*  Chapman  c.  Rou,  IS  Leigh  (Va.),  666. 

*  BcKipott,  %  1S8. 

*  Harriaon  e.  Sawtel,  10  Johna.  (S.  T.)  342. 
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persoD.^  Bat  in  the  fdloving  year  he  appears  to  bare  dith 
tdacdj'  abahdoned  that  doctriae,^  and  it  baa  certainly  never 
prevailed  since.  Buller,  J.,  in  a  eubeeqaent  case,  said  that  the 
authorities  against  it  vere  not  to  be  shaken  ;  at  the  sune  time 
stating  that,  if  it  vere  a  new  question,  the  bearing  of  his 
mind  would  be  the  other  way,  for  that  Lord  Mansfield's  rea- 
soning in  Howbray  v.  Cunningham  had  struck  him  very 
forcibly."  There  seems,  however,  to  be  but  httle  difficulty  in 
considering  the  guaranty,  in  such  an  instance,  as  suspended 
until  the  debt  to  which  it  is  to  apply  shall  be  actually  incurred ; 
a  view  in  which  these  cases  may  be  entirely  reconciled  with 
Bead  V.  Nash ;  fortbere,  not  only  was  there  no  debt  or  liability 
incurred  by  any  third  party  at  the  time  of  the  defendant's  en- 
gagement, but  none  was  ever  to  be  incurred  after  that  time,  to 
which  the  defendant's  engagement  oould  attaoh. 

§  16S.  Passing,  now,  from  the  liability  of  the  third  party  to 
the  defendant's  promise  to  answer  for  him,  we  observe,  in  the 
first  place,  that  the  statute  applies  to  his  tpecial  promise. 
This  term  seems  to  have  no  other  effect  than  to  show  that 
promises  infaet  were  referred  to,  and  not  promises  implied  by 
law ;  for  every  actual  promise  is  special.* 

§  164.  It  is  obvious  that,  if  the  guarantor  was  already  per- 
Bonally  liable  to  pay  the  debt,  his  engagement  to  pay  it,  if  a 
third  person  does  not,  cannot  afford  him  any  protection  on  the 
ground  of  the  Statute  of  Frauds.  Although  in  form  a  guar- 
anty, it  is  virtually  an  engagement  to  pay  his  own  debt,  and  is 
landing  without  writing.     In  a  late  Exchequer  case,  this  rule 

'  Monhnej  (or  MAvbrej)  e.  Cnnningfaun,  Hilary  Term,  1773,  died,  in 
Jonea  e.  Cooper,  in/Va. 

*  Joae*  0.  Cooper,  1  Cowp.  327.  See  Panon*  ■>.  Walter,  3  Dongl.  U, 
n. ;  Hallet  tr.  Batenuu,  Law  Rep.  1  C.  P. 

*  HiUon  e.  Wbaraiu.  S  T.  R.  80.  The  later  doctrine  pierails  in  the 
Uniied  Sutei.  Cahill  0.  Bigelow,  18  Pick.  (Ma«e.)  869  (wbich  in  tiiia  r»- 
■pect  orermlea  FerlefB.  Spriiig,  12  Mam.  297);  Williams,  £c  porie.  4 
Te^.  (Tenn.)  679. 

*  Per  Honner,  C  J.,  in  Sage  d.  Wilcox,  6  Conn.  81 ;  Allen  «.  Prror,  8 
A.  E.  Harsh.  (E7.)  305;  Kke  i>.  Brtnrn,  7  Caah.  (Uaea.)  133,  per  C.  J. 
Shaw;  Goodwin  e.  Gilhert,  9  Umi.  &I0. 
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eeems  to  have  been  implied  to  an  engagement  b^  the  defend- 
ant, that  a  judgment  previously  recorered  agunst  him  as 
surety  for  certain  third  parties'  repapng  advances  made  bj 
the  plaintiff  to  thent,  should  stand  as  secarity  for  farther 
adrancea  between  them.^  It  is  also  applicable  where  the 
promise  of  the  defendant  is  to  pay  what  he  waa  previously 
liable,  only  jointly  with  others,  to  pay ;  as  in  the  case  of  a 
verbal  engagement  by  one  partner  to  pay  a  debt  owing  by  his 
firm ;  here  the  statute  does  not  require  the  promise  to  be  in 
writing.'  But  in  the  converse  case  of  an  individual  debt 
owing  by  ono  partner,  the  verbal  engagement  of  the  firm  to 
pay  it  is,  of  course,  not  binding ; '  and  the  same  rule  applies 
where  a  member  of  a  corporate  body  assumes  to  pay  its  debts,* 
or  where  an  indorser,  who  baa  been  discharged,  for  instance, 
by  the  laches  of  the  holder,  renews  his  engagement ; '  there 
being  in  neither  case  any  pre-existing  liability,  resting  upon 
Uie  defendant,  to  make  such  payment.  If  such  pre-existing 
liability  be  merely  contingent  at  the  time  of  making  the  new 
promise,  it  will  not  be  sufficient  to  withdraw  the  latter  from 
the  operation  of  the  statute ;  nor,  it  seems,  would  that  effect 
follow,  if  the  contingency  should  happen,  and  a  personal 
obligation  arise  against  the  guarantor,  after  he  had  given  his 
guaranty.  His  promise,  being  in  the  first  instance  within  the 
statute,  would  not  thereby  be  taken  out  of  it.'    It  is  said  to 

'  MMF017  ■>.  Scott,  5  Wela.,  Hurl.  &  Gord.  907.  See  Hoorer  v,  Uoiris, 
8  Hamm.  (Ohio)  E6 ;  Chunben  o.  Robbiiu,  38  Conn.  644. 

'  Stephens  0.  Squire,  5  Uod.  206;  Howea  o.  MatUh,  1  Esp.  163;  Fliei 
e.  McLeod,  U  Al*.  611;  Aikin  c.  Dnren,  2  Nott  &  McC.  (S.  C.)  370; 
Darham  v.  Murow,  2  Conu.  (N.  T.)  641 ;  Rice  v.  Barry,  S  Cnuch,  (G.C.) 
447.    And  iee  Babson  r.  King,  4  Hurl.  &  Norm.  738. 

'  T»rlor  e.  IClljer,  8  Blackf.  (Ind.)  433;  Wagnon  t>.  Omj,  1  A.  E. 
Uarah.  (Kj.)  267. 

*  Tniiteei  of  Free  Schools  in  Andoter  0.  Flint,  13  Mat.  (Mua.)  639 ; 
Bogen  o.  Watera,  3  GUI  ft  J.  (Md.)  64;  Wtiiuii  e.  Graj,  7  Harr.  A  J. 
(Ud.)  409. 

*  U.  S.  Bank  V.  Southard,  2  Harr.  (N.  J.)  473 ;  Feabodf  t>.  Harvejr,  4 
Conn.  119;  Huntington  p.  Hairey,  lb.  124. 

*  Elarrington  0.  Rich,  6  Verm.  666;  Elder  v.  Warfield,  7  Harr.  &  J. 
(Md.)  391,  per  Buchanan,  G.  J. ;  Sujdam  t>.  Weat&ll.  4  HiU  (N.  T.)>  ^H- 
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have  been  decided  that  a  mere  moral  or  conecientionB  obliga- 
tion, already  resting  ou  the  guarantor,  to  pa;  certain  moaey, 
wiU  prevent,  the  statute  from  afiectiag  liis  freeh  promise  to  pay 
that  money  ou  a  valid  consideration  ;  but  that  doctrine,  hoT- 
ever  tenable  it  might  have  been  formerly,  can  hardly  be  main- 
tained, nov  that  it  is  settled  that  such  an  obligation  is  not 
even  a  valid  consideration  of  itself  to  support  an  express 
promise  to  the  same  effect.^ 

§  165.  And  here  we  remark  a  general  principle  which  pre* 
rails  in  all  cases  under  this  branch  of  the  Statute  of  Frauds, 
that  wherever  the  defendant's  promise  is,  in  efiect,  to  pay  his 
own  debt,  though  that  of  a  third  person  be  incidentally  guar- 
anteed, it  is  not  necessary  tliat  it  should  be  in  writing.  The 
statute  contemplates  the  mere  promise  of  one  man  to  be  re- 
sponsible  for  another,  and  cannot  be  interposed  as  a  cover  and 
shield  against  the  actual  obligations  of  the  defendant  himself. 
The  common  case  of  the  holder  of  a  third  person's  note  as- 
signing it  for  value  with  a  guaranty,  seems  to  be  clearly  refer- 
able to  this  principle.  The  assignor  owes  the  assignee,  and 
that  particular  mode  of  paying  him  is  adopted  ;  be  guarantees 
in  substance  his  own  debt.^ 

§  166.  Under  the  same  head  may  be  treated  those  arrange- 
ments, frequently  made  between   parties,  by  which  one  man 

■  The  decision  in  qoeBtion  is  Williatni  n.  Dyde,  h»  stated  in  Buller's  Nisi 
Frius,  281.  The  report  in  Peake  (p.  68)  does  not  show  uij  such  point. 
A  cue  in  Cnuch  Mierts  ft  similar  doctrine,  bnt  the  defend«nt  there  ns 
pftrtner  in  the  firm  whose  obligation  he  guKranteed,  and  therefore  legallj 
liable  alreadj. 

*  Per  Bronion,  J.,  in  Brown  v.  Curtis.  2  Conut  (S.  Y.)  229,  234 ;  and 
in  JohnFon  e.  Gilbert,  4  HUl  (S.  Y),  178.  And  see  Adcock  v.  Pleming,  2 
Der.  &  Bat.  (N.  C.)22a;  Ashford  e.  Robinson,  8  Ired.  (N.  C.)  114;  Car- 
penter s.  Wall,  4DeT.  ABat.  (X.C.)  144;  Smith  v.  Finch,  2  Scam.  (CI.) 
S21;  Allen  r.  Pryor,  8  A.  K.  Marsh.  (Ky.)  306;  HacWeman  c.  Miller,  4 
Blackf.  (lad.)  322 ;  Jones  e.  Palmer,  1  Doug.  (Mich.)  379 ;  Rowland  o. 
Korke,  4  Jones  (N.  C),  337 ;  Carfell  r.  McNiel,  21  N.  Y.  S36 ;  Devlin 
V.  Woodgate,  34  Barb.  (N.  Y.)  252 ;  Wait  e.  Wait,  38  Verm.  3fi0 ;  Reed  t>. 
Holcomb,  31  Conn.  360;  HuntingtoD  v.  Wellington,  12  Mich.  10;  Djere. 
Gibson,  16  Wis.  557 ;  Stewart  r.  Ualone,  5  Fhila.  440.    See  pott,  §  185, 


>vGoo»^lc 


156  BTATDTB  OF  PBICDB.  [CH.  X. 

irho  owes  another  a  debt,  threes  irith  him  to  discharge  tiie 
obligatioa  by  assaming  and  paying  a  debt  vhioh  he  (the  cred- 
itor) owes  to  a  third  persoa.  Upon  such  aa  f^reement,  if  bo 
oommniucated  to  him  and  aocepted  by  him  aa  to  make  bim 
privy  to  it,  such  third  person  may  of  course  resort  to  the  party 
making  the  promise,  and  recover  the  amount  of  bis  immsdiate 
debtor's  obligation.  And  the  promise  of  the  defendant  in  such 
a  case  is  not  within  the  Statute  of  Frauds,  as  to  pay  the  debt  of 
another.  In  Barber  v.  Bucklin,  a  recent  case  in  New  York, 
the  facts  were  that  the  defendant's  brother  owed  the  plaiati£F  a 
sum  of  money,  and,  being  pressed  for  payment,  delivered  to 
the  defendant  a  pair  of  horses  valued  at  a  price  somewhat  less 
than  the  amount  of  iha  debt,  and  the  defendant  agreed  to  pay 
the  amount  of  the  price  to  the  plaintiff,  on  account  of  hia  de- 
mand against  his  brother.  The  defendant's  promise  was  made 
directly  to  bis  brother,  and  it  did  not  appear  that  any  accept- 
ance of  the  propositioD  had  been  made  by  the  plaintiff  and 
oommnnlcated  to  the  defendant,  so  as  to  establish  an  under- 
standing between  them ;  and  accordingly,  as  the  declaration 
stated  the  promise  to  have  been  made  to  the  pUdntiff,  he  was 
nonsuited  on  account  of  variance  between  the  court  and  the 
evidence.  The  remarks  of  the  court,  however,  by  Jewett,  J., 
who  delivered  the  opinion,  are  very  satasfactory  to  show  that, 
in  uiy  event,  the  promise  would  not  have  been  within  the  stat- 
ute. They  say,  "  it  was  not  a  promise  to  answer  for  the  deirt 
of  another  person,  but  merely  to  pay  the  debt  of  the  party 
making  the  promise,  to  a  particular  person,  designated  by  him 
to  whom  the  debt  belonged,  and  who  had  a  right  to  make  such 
payment  a  part  of  the  contract  of  sale.  Such  promise  was  no 
more  within  the  Statute  of  Frauds,  than  it  would  have  been 
if  the  defendant  had  promised  to  pay  the  price  of  the  horses 
directly  to  bis  brother  from  whom  he-  purchased  them."  >  In 
a  very  similar  case,  where  the  purchaser  of  real  estate  agreed, 
as  part  of  the  price,  to  assume  and  pay  certain  notes  of  the 
vendor  then  outstanding  on  account  of  the  land,  the  Supreme 
■  Bvber  e.  Bucklin,  3  Senio  (N.  T.).  16. 
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Court  of  Maine  directly  decided  tJie  same  point,  and  held  the 
sgreemeDt  to  be  good  witbout  writing ;  Weston,  J.,  vho  de- 
lirered  the  opinion,  remarking  that,  although  the  effect  of  the 
promise  waa  to  pay  another's  debt,  yet  the  defendant  thereby 
paid  hia  own  debt,  and  that  oonstitttted  "  the  operative  motive 
and  inducement  by  which  he  was  actuated."  ^  It  might  be 
going  too  far  to  say  that  the  mere  existence  of  a  debt  owing 
by  the  guarantor  to  the  party  for  whcNn  he  becomes  responsi- 
ble, would  have  any  effect  to  take  out  of  the  statute  his  prom- 
iae  to  pay  biB  creditor's  debt,  of  the  same  or  a  less  amount,  to 
a  third  person.*  But  if  there  is  an  understanding  between  the 
three  parties  that  the  defendant,  in  consideration  of  his  own 
iodebteduess,  shall  pay  the  plaintiff  what  is  owing  to  him  by 
another,  it  seems  reasonable  to  regard  the  transaction  as  a 
mere  payment  by  the  defendant  of  bis  own  debt,  though  the 
language  of  the  parlies  should  not  ■  be  formal  and  precise  to 
that  effect. 

§  167.  .The  Supreme  Court  of  New  York,  within  a  few 
years  past,  appear,  it  is  true,,  to  have  departed  from  this  rule, 
or  at  any  rate,  unsettled  the  reasoning  on  wliioh  it  rests. 
One  Bowley  owed  the  plaintifE  $87,  and  the  defendant  owed 
Rowley  |ll&0.  On  a  settlenkent  between  Bowley  and  the  d»- 
feudant,  the  latter  gave  the  former  his  note  for  all  be  owed 

'  DearboTD  o.  Parks,  6  Greenl.  81.  And  see,  apon  tlie  aame  point,  Whit- 
beck  e.  Whitbeck,  9  Cow.  (N.  T.)  2fi6 ;  Rice  e.  Cuter,  11  Ired.  (N.  C.) 
396;  Rowa  >.  Whittier,  21  Maine,  US;  Hajdon  v.  Christt^her,  1  J.J. 
MtTEli.  (Kj.)  382;  Robbioi  p.  Ayrei,  10  Miasonri,  638;  Mt.  Olivet  Ceme- 
tety  Co.  V.  Sherbert,  2  Head  (Tenii.),  116;  Maxwell  o.  Haynea,  41  Maiae, 
669;  Cailleni  e.  HaU,  1  B.  D.  Smith  (N.Y.),6;  Stern  p.  Drinker,  2  lb. 
401;  Phillipt  ti.  Gra;,  3  lb.  69;  Brown  o.  Staart,  19  111.  88;  Barriiigerti. 
Waiden,  13  Cat-  311.  Also,  Fike  e.  Brown,  7  Ciuh.  (Uas».)  133,  in  wbicb 
the  aame  principle  is  stated,  though  unnecessarily',  u  the  plaintiff  tnd  prom- 
isee was  the  debtor  and  not  the  creditor.  The  cases  of  Campbell  e.  Find- 
Itij,  S  Hnmpfa.  (Tenu.)  330;  Waggoner  e.  Gr%j,  2  Hen.  &  Munf.  (Ta.) 
MS;  and  Jonea  c.  Ballud,  3  MiU  (S.  C),  114,  to  far  as  thej  BMeit  a  ooo- 
tracj  doctrine,  do  not  profess  to  rest  npon  autfaoritj'.  , 

'  Stanley  v.  Hendricks,  13  Ired.  (N.  C.)  86;  Van  Epps  o.  McGiU,  Hill 
&  Demo  (N.  Y.),  109 ;  Decker  r.  Shaffer,  8  lad.  187 ;  Benson  o.  Walker. 
6  Haw.  (Del.)  IW. 
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him,  except  $87  vhich  he  promued  him  verbally  to  pay  to  the 
plaintiff.  He  ftftervards  refused  to  do  so,  and  the  plaintiff 
brought  oituTtiptit  upoD  the  promise,  aa  for  his  beuefit.  At 
the  trial,  a  motion  for  a  nonsuit  was  denied  and  the  plaintiff  bad 
a  verdict.  On  error,  the  court  drew  a  distinction  between  the 
present  case  and  Barber  v.  Bucklin,  to  which  the;  were  re- 
ferred. In  the  latter,  it  was  said,  the  defendant  had  in  effect 
received  money  for  the  plaintiff's  use,  the  debtor  having  sold 
property  to  the  defendant  on  his  agreeing  to  pay  the  price  of 
it  to  the  plaintiff.  But  here,  it  was  added,  *'  the  defendant 
received  nothing  for  the  plaintiff's  use.  He  had  previously 
had  the  benefit  of  the  labor  of  Rowley,  for  which  he  still 
owed  him.  Rowley  gave  the  defendant  no  receipt  and  no  dia- 
cbai^e  irom  his  indebtedness.  He  placed  nothing  in  the  hands 
of  the  defendant  for  the  plaintiff.  If  he  had  received  from 
the  defendant  all  the  money  due  to  him,  and  then  had  paid  back 
to  the  defendant  $87  for  the  pliuutiff,  the  defendant  agreeing  to 
pay  it  to  the  plaintiff,  this  action  could  have  been  maintained. 
And  such  payment  would  not  have  been  a  mere  form.  It 
would  have  changed  the  substantial  rights  of  the  parties.  It 
would  have  discharged  Rowley's  clum  against  the  defendant 
for  the  previous  labor,  which,  as  the  business  was  in  fact 
transacted,  was  left  unpud."  ^  It  is  difficult  to  see  the  soond- 
ness  of  any  such  distinction.  If  the  defendant  had  paid 
Rowley's  debt  to  the  pluntiff  according  to  Ms  ^reement,  it 
would  have  been  a  full  defence  to  any  subsequent  action  by 
Rowley  for  that  amount,  as  due  to  him  upon  the  old  account. 
The  sole  difference  between  this  case  and  Barber  v.  Bucklin 
seems  to  be,  tliat  there  the  debt  was  incurred  contemporaneously 
with,  while  here  it  waa  incurred  some  time  previously  to,  the 
making  of  the  defendant's  promise  to  pay  the  amount  of  it  to 
the  plaintiff  instead  of  to  his  own  immediate  creditor.  In  both 
cases,  it  was  understood  between  the  defendant  and  the  third 
person  that  the  former's  debt  was  to  be  dischat^d  by  paying 
the  amount  to  the  latter's  creditor.  But  in  the  present  case  it 
■  filunt  V.  Boyd,  8  Barb.  (S.  Y.)  209. 
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does  not  appear,  an;  more  than  in  Barber  v,  Bucblin,  that  the 
plaintiff  was  BO  far  privy  to  the  agreemeat  as  to  be  able  to 
avail  himself  of  it  by  action  ;  and  upon  that  ground  the  deci- 
sion may  rest.  So  with  Olapp  v.  Lavton,  31  Conn.  95,  which 
otherwise  seems  to  be  in  conflict  with  the  cases  cited  in  the  last 
section. 

§  168.  The  views  expressed  in  Barber  v.  Bucklin  ar©  espe- 
cially worthy  of  approbation,  as  they  afiFord  an  explanation  of 
a  series  of  decisions  in  New  York,  in  which  judges  have  very  ' 
broadly  applied  the  rule,  repeatedly  above  referred  to,  that  any 
new  and  distinct  consideration  passing  between  the  creditor 
and  the  guarantor  took  the  latter's  promise  out  of  the  statute, 
though  the  original  debtor  continued  liable ;  a  doctrine  which, 
by  its  too  free  and  unquallGed  assertion,  has  done  much  to 
darken  and  complicate  the  law  upon  this  branch  of  the 
statute.^  A  brief  review  of  those  decisions,  therefore,  seems 
to  be  advisable. 

§  169.  One  of  the  most  conspicuous  among  them  is  Farley 
V.  Cleveland,  decided  in  the  Supreme  Court  in  1825.  There 
the  defendant  verbally  promised  to  pay  the  plaintiff  the  debt 
which  a  third  person  owed  him,  in  consideration  of  that  per- 
son's delivering  to  the  defendant  a  quantity  of  hay  to  the 
value  of  the  debt.  The  court,  in  Barber  v.  Bucklin,  refer  to 
this  case,  and  show  clearly  that  the  Statute  of  Frauds  had  no 
application  to  it,  because,  in  point  of  fact,  the  defendant's 
engagement  was  only  to  pay  to  the  plaintiff  the  money  which 
be  would  have  otherwite  been  obliged  topay  to  hit  own  immediate 
creditor  for  the  hay  he  received  from  him,  and  the  only  ques- 
tion was,  whether' the  plaintiff,  being  a  stranger  to  the  consid- 
eration, could  maintain  a  suit  upon  that  engagement.^  Very 
similar  is  the  case  of  Elwood  v.  Monk,  in  the  same  court  in 
18S0,  where  the  defendant,  in  consideration  that  Johannes 
Monk  delivered  to  him  certain  valuable  property,  verbally 

'  This  doctrioe  will  b«  found  sepuatnly  diacusied  hereafter,    g  207,  et  leq. 

'  Farley  v.  Cleveland,  4  Cowen,  432,  aftenrarda  affirmed  bj  the  Court 
for  the  Correctioii  of  Errors,  bnt  the  leport  does  not  state  the  grounda  of 
tbeaffinnanoe.    See  9  Cowen,  639. 
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promifled  to  pa^  three  Dotes  of  Jobannea  held  by  the  plaintiff. 
The  decitdoD,  to  tlie  efieot  that  the  statute  did  aot  apply,  was 
put  upoQ  the  ground  of  a  new  aod  distiuot  consideratioii  paas- 
ing  betveeu  the  parties  to  the  guaranty,  and  Farley  v.  Cleve- 
land  vas  cited  as  authority  to  that  poiivt.  But  very  obTiously 
it  may  be  supported  upon  the  ground  that  the  defendant  bad 
purchased  the  property  of  Jobanoes  in  consideration  of  the 
amount  of  the  tatter's  debt,  and  tJiat  he  vas  only  dischaiging 
bis  own  obligation  in  paying  the  plaintiff.'  The  earlier  case 
of  Skelton  v.  Brewster,  in  which,  in  couaideration  of  a  third 
party's  delivering  to  the  defendant  all  his  household  goods,  the 
latter  promised  to  pay  a  debt  for  which  the  third  party  had 
been  arrested  in  ezeoution,  is  referable  to  the  same  principle ; 
although,  as  the  original  debtor  was  by  the  (^[reement  dis- 
charged, there  would  seem'  to  be  no.  reason  for  applying  the 
statute  at  all.'  In  a  rery  recent  case,  where  a  first  and 
second  indorsee  of  a  promissory  note  were  informed  by  the 
maker,  before  it  came  due,  that  he  would  not  be  able  -  to  pay  it 
at  maturity,  and  all  three  a^ed  that  the  maker  should  assign 
his  property  to  tbe  indorsers,  and  that  they  should  pay  the  note, 
and  look  to  the  assignment  for  remuneration,  which  was  accord- 
ingly done,  it  was  dedded  that,  on  acconnt  of  the  new  considera- 
tion thus  moving  to  the  indorsers,  their  engt^ment  to  pay  the 
holder  of  the  note  was  original  and  not  collateral,  and  that  con- 
sequently the  statute  did  uot  apply.  But  there  appears  to  be  no 
difficulty  in  considering  tbe  transaction  as  a  purchase  of  the 
property  with  an  eng^ement  to  pay  the  price  to  the  plaintiff, 
the  creditor  of  tbe  vendor,  tbe  purchasers  taking  the  risk  of  real- 
izing &om  the  property  a  legs  amount  than  its  estimated  value.^ 
§  170.  Other  decisions  in  New  York,  which  at  first  sight 
appear  to  conflict  with  these  views,  are  entirely  reconcilable 
with  them,  when  carefully  applied.  Thus,  in  Jackson  v.  Kayner, 
tbe  defendant  told  tbe  plaintiff  that  he  had  taken  an  assignment 
of  a  third  party's  property,  and  meant  to  pay  his  debts,  and 

■  Elwood  V.  Monk,  S  Wead.  23£.     ■  Skelwa  v.  Brawcter,  8  Jolmi.  376. 

■  WertfiOl  V.  PuMHw,  16  Bu-b.  645. 


>vGoo»^lc 


CH.  X.]  QUAB&NTIES.  161 

vould  pay  the  debt  owing  hj  him  to  the  plaintiff.  The  defeod- 
ant  had  aot  contracted  a  debt  by  becoming  such  asaiguee ;  his 
promise,  whateyer  it  was,  was  purely  to  pay  the  debt  of  a  third 
person,  and  the  court  held  it  to  be  within  the  statute,  the  obliga- 
tion of  the  third  person  not  appearing  to  hare  been  extinguished 
thereby.^  Again,  where  the  defendant  verbally  promised  to  pay 
a  debt  of  a  third  person  when  he  should  sell  a  piece  of  land,  as 
he  had  received  from  the  latter  authority  to  do,  the  promise 
was  held  to  be  affected  by  the  statute ;  and  very  properly  so, 
for  at  the  time  of  making  it,  the  defendant,  not  having  sold  the 
land,  had  received  no  consideration  from  the  third  person  and 
owed  him  no  debt* 

g  171.  The  doctrine  stated  in  Barber  v.  Bucblin  is  directiy 
sustained,  and  the  proper  application  of  the  rule,  saving  from 
the  statute  those  promises  which  are  founded  upon  an  inde- 
pendent considemtion,  may  perhaps  be  also  discovered,  in  the 
earlier  case  of  Gold  v.  Phillips,  in  the  same  State.  There  the 
defendants,  in  part  consideration  of  the  sale  of  a  farm  to  them 
by  one  Wood,  gave  tiieir  bond  binding  themselves  to  pay  cer- 
tain debts  and  judgments  against  Wood,  and  also  a  debt  due 
from  Wood  to  tlie  plaintiffs,  and  wrote  to  the  plaintiSs  that,  by 
arrangement  with  Wood,  they  were  to  be  accountable  for  the 
debt  due  to  them.  The  court  said,  "  The  promise  of  the  de- 
fendant was  not  within  the  Statute  of  Frauds.  It  had  no  im- 
mediate connection  with  tiie  original  contract,  but  was  founded 
OD  a  new  and  distinct  consideration.  The  distinction  noticed 
in  Leonard  v.  Yredenbui^h  '  applies  to  this  case,  and  takes  it 
out  of  the  statute.  The  defendants  made  the  promise  in  con- 
sideration of  a  sale  of  lands  made  to  them  by  Wood,  and  they 
a^nmed  to  pay  the  debt  of  the  plaintiffs,  as  being,  by  arrange- 
ment witli  Wood,  part-payment  of  the  purchase-money.  Here 
was  a  valid  assumption  of  the  debt  of  Wood."  *    The  decision 

'  Jackson  v.  Eayoer,  12  Johni.  291.    '  Siinpaon  c.  pAtteo,  4  Johna.  422. 

'  Wbich  appean  to  liava  btsen  the  £nt  Amerivftn  case  in  irhich  the  doc- 
trine <ru  umouDced,  that  ft  new  consideration  moving  between  the  partiea 
to  the  guaranty  takea  it  out  of  the  atatute. 

*  Gold  p.  Phillip*,  10  JoIum.  412. 
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was  andoubtedlj  correct,  upoD  the  view  abave  explained ;  not 
simply  because  the  defendauts'  promise  vna  founded  upon  a 
new  and  distinct  consideration.  When  the  reception  of  the 
consideration  from  the  third  person  is  in  such  manner  as  to 
create  an  absolute  debt  to  him  from  the  defendant,  the  promise 
of  the  latter  to  pay  the  origioal  debt  to  the  plaintiff  is  very 
clearly  only  a  change  in  the  form  of  bis  own  liability,  and  not  a 
new  liability  entered  into  in  the  way  of  a  mere  guaranty. 

§  172.  Under  this  same  general  head  it  would  seem  proper 
to  place  the  numerous  cases  which  hold  that  a  verbal  accept* 
aooe  of,  or  a  verbal  promise  to  accept,  a  bill  of  exchange,  is  not 
within  the  statute,  where  the  promisor  holds  funds  of  the  drawer 
to  meet  it.  Here  no  new  obligation  is  imposed  upon  the  prom- 
isor. He  owes  the  drawer  the  amount  of  the  funds  in  his 
hands,  and  by  agreement  with  him,  recognized  by  the  payee, 
he  pays  the  drawer  by  paying  his  creditor.^ 

§  178.  Having  now  seen  that  the  promise  of  a  guarantor, 
within  the  Statute  of  Frauds,  must  be  a  special  or  express 
promise,  rising  a  liability  which  did  not  exist  before,  and  in- 
tended primarily  to  discharge  that  liability,  our  next  inquiry  ia. 
What  engagements,  if  not  in  form  promises  to  pay  another's 
obligation,  are  eabstantially  so ;  for  the  statute  being  designed 
to  repress  fraud,  cannot  be  evaded  in  its  spirit  by  mere  changes 
in  the  language  of  parties,  or  by  the  form  under  which  they 
dic^uise  their  transactions. 

§  174.  In  the  case  of  CarviUe  v.  Crane,  in  Mew  York,  tJie 
defendant  promised,  in  consideration  that  the  plaintiff  at  his 
request  would  sell  and  deliver  a  bill  of  goods  to  third  parties, 
to  indorse  tkeir  note  at  six  mouths,  for  the  price.    The  case  was 

I  Filltuii  D.  Van  Mi«rop,  Burr.  I&63 ;  Van  Reinudfck  n.  Kane,  1  6aU. 
(C.  C.)  633;  Grant  D.  ShAw,  16  Mass.  341  j  Shields  r.  Miadleton,  2  Cranuh 
(C.C),  206;  Pike  t>.  Irwin,  1  Sand  (N.Y.)  14;  Strohecker  r.  Cohen,  1 
Speera  (S.  C),  349 ;  Leonard  e.  Mason,  1  Wend.  (N.  Y.)  622 ;  O'UonneU 
e.  Smith,  2  £.  D.  Smith  (N.  T.).  124 ;  Spalding  e.  Andrewi,  48  Fenn. 
State,  411.  In  Butler  e.  Prentiss,  6  Mua.  430,  Farsoiu,  C.  J.,  makes  the 
remark  (bat  without  explanation)  that  "neither  a  bill  of  exchange  on  ita 
face  nor  the  icdonemeota  are  within  the  Statute  of  Fraoda." 
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in  assumpsit  upon  this  promise,  and  came  before  the  Supreme 
Court  OB  demurrer ;  and  it  was  decided  to  be  manifestly,  in 
substance,  an  engagement  to  answer  for  the  debt,  aod  that  not 
being  in  writing  the  action  conld  not  be  sustained.  Cowen,  J., 
dehyering  the  opinion  of  the  court,  said :  "  The  promise  of  the 
defendant  is  in  other  words  to  beoome  the  third  parties'  surety 
for  their  debt."  "  To  e&j  that  this  ia  not  in  eGfeot  a  promise  to 
answer  their  debt  would  be  a  sacrifice  of  sense  to  sound.  It 
would  be  derising  a  formulary,  by  which,  titroagh  the  aid  of  a 
perjured  witness,  a  creditor  might  get  round  and  defraud  the 
statute.  He  may  say.  You  did.  not  promise  to  answer  the  debt 
due  to  me  from  A..,  but  only  to  put  yourself  in  such  a  position 
that  I  could  compel  you  to  pay  it.  Pray,  where  is  the  differ- 
ence except  in  words  ?  " '  A  verbal  acceptance  of,  or  a  verbal 
promise  to  accept,  a  bill  of  exchange,  where  the  acceptor  has 
funds  of  the  drawer  in  hia  hands,  ia,  as  we  have  seen,  entirely 
without  the  operation  of  the  statute,  from  the  consideration 
that  the  drawee's  engagement  is  in  fact  to  pay  his  own  debt  to 
the  drawer,  the  owner  of  the  funds,  and  perhaps  by  virtue  of 
another  rule  to  be  hereafter  considered ;  namely,  that  the  prom- 
ise to  pay  another's  debt,  contemplated  by  the  Btatute^  is  to  pay 
it  out  of  the  promisor's  own  estate.  But  there  seems  to  be  no 
sound  reason  why  a  verbal  acceptance  or  [Htimise  to  accept  for 
the  mere  accommodation  of  the  drawer,  and  without  value  re- 
ceived, should  not,  upon  the  grounds  stated  in  Carrille  v.  Crane, 
be  treated  as  within  the  statute.  The  acceptor  or  promisor  cer- 
tainly puts  himself  in  such  a  position  that  the  payee  can  com- 
pel him  to  pay  the  debt.  Such  is  the  opinion  expressed  in  the 
same  case,  and  it  seems  to  be  followed  in  a  subsequent  deciaion 
in  the  Superior  Court  in  the  same  State,  where,  upon  the  de- 
fendant's offering  to  prove  that  he  had  no  funds  of  the  drawer 
in  bis  hands  at  the  time  of  making  the  promise  to  pay  an  order 

>  CuviUe  0.  Cnne,  £  Hill  (K.  T.),  483.  And  we  Gftlkgher  e.  Brnnel, 
6  Cowen  (N.  T.),  346 ;  MsUet  n.  Bal«auD,  Lai*  Rep.  11  C.  P.  70.  In  Taj- 
lor  V.  Drake,  4  Strobh.  (S.  C.)  431,  it  ira«  held,  aa  in  Cturille  v.  Cnne, 
that  a  verbal  prMniM  to  indone  wai  withia  tlie  lUtnte. 
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to  bti  dravn  upon  him,  and  the  rejection  of  such  evidence  at 
the  trial,  the  judgment  was  reTeraed ;  the  remarks  of  the  court 
indicate,  it  ie  true,  that  if  the  promise  had  been  held  good,  it 
would  have  been  upon  the  ground  that  the  possession  of  funds 
of  the  drawer  hy  the  defendant  was  in  the  nature  of  a  new  con- 
sideration moving  to  him  ;  but  the  result  of  tlie  case  certainly 
is  that  a  verbal  accommodation  acceptance  is  not,  as  such,  saved 
from  the  operation  of  the  statute.'  In  Pillana  v.  Van  Mierop, 
decided  in  the  Queen'a  Bench  a  century  ago,  the  same  view 
is  expressed  by  Lord  Mansfield.  The  defendants,  in  the  ex- 
pectation of  having  funds  of  the  payee  in  their  hands,  agreed 
with  the  plaiiitiflfe  to  honor  tlieir  draft,  to  be  thereaftor  drawn, 
to  reimburse  them  for  money  lent  him ;  aft«r  the  loan  and  be- 
fore the  draft  was  made,  the  proposed  payee  failed,  and  the 
defendants  notified  the  plaintiffs  that  their  draft  would  not  be 
accepted,  but  the  Iatt«r  nevertheless  drew,  and  their  draft  was 
dishonored.  The  agreement  being  by  written  correspondence, 
no  question  was  made  upon  the  Statute  of  Frauds,  but  the  de- 
cision was  simply  that  an  acceptance  of  a  draft  to  be  drawn 
was  good.  Lord  Mansfield,  however,  said  be  had  no  idea  that 
"  promise  for  the  debt  of  anotlier  "  were  applicable  to  the  pres- 
ent case ;  tliat  this  was  a  mercantile  transaction ;  that  tlie 
credit  was  given  upon  a  supposition  "  that  the  person  who  was 
to  draw  upon  the  undertakers  witliin  a  certain  time  had  goods 
in  his  hands,  or  would  have  them.  Here  the  plaintifife  trusted 
to  tliis  undertaking.  Therefore  it  is  quite  upon  another  founda- 
tion than  that  of  a  naked  promise  from  one  to  pay  the  debt  of 
another."  ^ 

'  Pike  v.  Irtrb,  1  SsDdf.  (N.  Y.)  14.  To  the  same  effect  ii  Quin  e. 
Hanford,  1  UiU  (N.  Y.),  82.  And  see  Wakefield  t>.  Greeohood,  29  Cal. 
697. 

'  PillaDB  V.  Van  Mierop,  Burrowa,  1663.  Upon  a  rehearing  of  the  caae 
at  the  next  term.  Lord  Mantfield  beld  the  following  language  :  "  The  trae 
reaiiOQ  yihj  tbe  ai.'ceplaiiL'e  of  a  bill  ofeschange  shall  bind  is  not  on  accauit 
of  the  auueptor'a  having  or  being  Bupposed  to  have  effecu  in  hand,  bat  for 
the  convenience  of  trade  and  commerce.  Fidt*  a4  ttnaada.  An  accept- 
ance for  the  honor  of  the  drawee  shall  biod  the  acceptor;  so  shall  a  verbal 
acceptance."    In  the  absence  of  all  eiplana^OB  of,  or  eren  alliwoa  to,  hia 
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§  175.  The  case  of  D'Wolf  v.  Rabaud,  decided  ,by  the 
United  States  Supreme  Court,  preseats  a  somewhat  nice 
instance  upon  the  question,  What  kind  of  a  contract  amounts  to 
a  guaranty  within  the  statute.  The  defendant,  James  D'Wolf , 
(plaintiff  in  error),  in  consideration  that  Rabaud  &  Co.,  the 
plaintifls,  would  authorize  George  D'Wolf  to  draw  upon  thera 
for  100,000  francs,  undertook  and  promised  that  he  would  ship, 
for  the  account  of  George  D'Wolf,  on  board  such  vessel  as  he 
(Geoi^  D'Wolf)  should  direct,  500  boxes  of  sugar  consigned 
to  the  plaintiflk  at  Marseilles.  The  draft  was  made  and  hon- 
ored, hut  the  defendant  failed  to  ship  the  sugar,  and  thia 
action  was  brought  to  recover  dam^ee  therefor.  It  was  in- 
sisted, for  the  defendant,  that  tlie  memorandum  in  writing 
signed  by  him  did  not  show  any  consideration,  but  the  court 
decided  that  it  did  ;  so,  it  will  be  perceived  that  the  determina- 
tion, whether  the  promise  was  within  the  statute  as  to  answer 
for  Geoi^  D'Wolfs  debt,  was  not  indispensable  to  the  case. 
The  court,  however,  in  their  opinion  delivered  by  Mr.  Justice 
Story,  entertain  that  question,  and  conclude  that  the  promise 
would  have  been  binding  without  any  written  memorandum, 
putting  the  case  tltus  :  "  If  A.  agree  to  advance  B.  a  sum  of 
money  for  which  B.  is  to  be  answerable,  but  at  the  same  time 

ItDgoage  ftt  the  first  hearing,  it  is  not  to  b«  sup{>osed  that  his  Lordahip  con 
gidered  himseir  as  being  really  incoDsisteat.  Tbe  rem&rkf  juat  quoted  seem 
Co  be  juitly  applicable  only,  to  ordinary  business  securitJes,  and  not  to  en- 
gagements fat  the  mere  accammodation  of  otheni,  on  eonsideratioQ  of  per- 
•ooal  kbdneM.  The  decision  of  the  Sapreme  Court  of  the  United  States 
in  Townsley  v.  Sumrall,  3  Peters,  170,  proceeds  upon  the  assumption  that  a 
Terbal  aceouunodation  acceptance  is  within  the  statute,  but  holds  that  it  is 
taken  oat  of  the  statute  by  the  circumstance  that  the  party  to  whom  the 
promise  was  made  paid  money  upon  the  strength  of  it  (though  not  to  the 
promisor).  This  is  an  extreme  application  of  the  modem  doctrine  that  a 
new  and  original  consideration  moving  between  the  parties  to  a  guaranty 
(or,  as  in  this  case,  moving  only  from  one  of  them  though  not  to  the  other) 
takes  it  out  of  the  statute ;  and  as,  in  all  cases  of  the  making  of  a  guaranty, 
the  party  to  whom  it  is  given  of  course  parts  with  >om«  value  thereupon,  it 
must  be  said  with  the  ntmoaC  deference  that  it  is  difficult  to  see  what  is  left 
of  the  Statute  of  Fraada,  as  it  regards  thia  class  of  contracts,  if  the  role  is 
to  be  so  applied. 
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it  18  expressed  upon  the  undertaking  that  C.  will  do  some  act 
for  the  aectirity  of  A.,  and  enter  into  an  agreement  with  A.  for 
that  purpose,  it  would  scarcely  seem  a  ease  of  mere  collateral 
undertaking,  but  rather,  if  one  might  use  the  phrase,  a  trilat- 
eral contracL  The  contract  of  B.  to  repay  the  money  is  not 
coincident  with,  nor  the  Bsme  contract  with,  O.'s  to  do  the  act. 
£ach  is  an  original  promise,  though  the  one  may  be  deemed 
subsidiary  or  secondary  to  the  other." '  It  appears  a  little 
doubtful  from  this  language  whether  the  promise  of  James 
D'Wolf  to  ship  the  sugars  to  Rabaud  &  Go.  was  or  was  not 
regarded  by  the  court  as,  in  its  effect  and  substance,  a  promise 
to  be  answerable  for  their  being  reimbursed  the  money  ad- 
vanced to  Oeoi^  D'Wolf;  although,  from  the  admission  in 
the  opinion  that  it  was  concurrent  with  George's  liability,  it  is 
to  be  inferred  that  it  wag  bo  regarded.  And  it  would  seem 
tliat  such  was  clearly  its  character.  It  was  a  promise  by  the 
defendant  to  put  into  the  hands  of  the  plaintiffs  a  fund  out  of 
which  the  debt  of  Qeorge  D'Wolf  to  them  should  be  satisfied. 
If  performed  by  him,  and  Geoi^  had  afterwards  failed  to 
repay  the  money  advanced,  it  would  have  been  repaid  out  of 
that  fund  as,  so  to  speak,  the  representative  of  James's  en- 
gagement. 

§  176.  Upon  the  same  principle,  it  would  seem  that  a  prom- 
ise to  execute  a  bail  bond  for  the  appearance  of  a  debtor  should 
be  held  to  amount  to  a  promise  to  pay  the  debt,  inasmuch  as  it 
binds  the  party  making  it  to  put  himself  in  a  position  where 
he  would  be  answerable,  not  immediately  for  the  debt,  tt  is 
true,  hut  for  the  default  of  the  debtor  in  not  appearing,  which 
would  be  practically  the  same  thing.  It  would  seem  to  differ 
in  no  essential  respect  from  a  verbal  promise  to  indorse  for  a 

■  D'Woiro.  lUbMid,  1  Fetora,  476.  The  laggettion  thftt  nek  ft  concor- 
T«Dt  li&bitity  M  u  referred  to  in  thi(  CBse,  nnder  the  nime  of  ft  uilaterfti 
liabiUty,  is  not  within  the  atfttute,  ftppean  to  hav«  originated  with  tin  learned 
judge  who  delirered  the  opinion.  He  admitted  that  the  current  of  outhoritf 
wM  againBt  it,  and  it  ii  onlj'  to  b«  regretted  thftt  other  judge*  have  felt  called 
upon  to  accept  it  upon  the  authority  of  hii  great  name,  and  without  the  a»- 
•urance  of  bia  deUberate  judgment. 
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third  person,  vhioh,  as  wq  hare  seea,  the  Supreme  Court  of 
Nev  York  held  to  be  within  the  statute.  In  the  case  of  Jai> 
main  v,  Algar,  at  nm  priwt,  Abbott,  C.  J.,  held  otherwise; 
but  the  report  is  very  brief,  furnishing  no  reasons  for  the 
ruling,  and  moreover,  as  he  said  himself,  it  was  not  aeoesBary 
to  decide  it,  the  plaintiff  beiug  nonsuit  od  another  ground.^ 
It  has  also  been  questioned  whether  this  case  has  not  been 
since  overruled  by  Green  v.  Greswell,'  where  it  was  decided 
that  a  promise  to  indemnify  the  plaintiff  for  becoming  surety 
on  a  bail  bond  for  a  third  person,  was  within  the  statute,  and 
required  a  memorandum  in  writing.^  And  in  an  early  case  in 
Oonnecticut,  irhere  the  defendant,  in  consideration  that  an 
officer  would  release  one  whom  he  had  arrested  for  debt  on 
final  process,  promised  to  see  the  prisoner  forthcoming  in 
the  morning  or  to  pay  the  debt,  it  was  decided  on  error  to  be 
clearly  within  the  statute,  as  a  promise  for  the  debt  or  duty  of 
another.*  Between  this  and  a  promise  to  execute  a  bail  bond 
there  can,  it  would  sdem,  be  no  essential  difference,  so  far  as 
the  application  of  the  statute  is  concerned. 

§  177.  But  it  is  not  correct  to  say  that  every  promise,  by 
the  fulfilment  of  which  a  creditor  is  placed  in  a  position  to 
secure  his  debt,  is  within  the  statute.  When  the  promise  is  to 
indorse  the  note  of  the  debtor,  or  accept  his  draft  for  his  ac- 
commodation, the  promisor  engages  to  place  himself  in  a  posi- 
tion where  he  may  be  compelled  to  pay  the  debt ;  and  where 
the  promise  is  to  furnish  to  the  creditor  a  fund  out  of  which 
'  iha  debt  is  to  be  secured,  the  fund  is,  according  to  the  expres- 
sion we  have  ventured  to  use,  the  representative  of  his  own 
engagement  to  pay  if  the  principal  debtor  does  not.  But  the 
result  of  the  decisions  appears  clearly  to  be,  that,  unless  the 
promisor  himself  or  his  property  is  ultimately  to  be  made 

■  Jumun  D.  Algftr,  Bf.  &  Mood.  348. 

■  10  Adol.  &  Ell.  463. 

*  Chittj  on  Contrftcta,  460,  nott.  S«e,  klio,  the  cu«  of  Martin  o.  Eng- 
land, in  TenneBwe,  where  it  wab  held  that  a  terbal  promiie  to  ba  the  aeca- 
rit^  of  another  for  the  delivery  of  property  levied  upon  is  not  binding.  6 
Ye^.  813.  •  ThomM  o.  WcIIcb,  1  Boot,  67. 
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liable  IB  default  of  the  priacipal  debtor,  the  statute  does  not 
apply.  For  mstance,  an  engagement  by  one  vho  owes  a  party 
about  to  be  sued  by  another,  that  he  will  not  pay  over  without 
giving  notice  to  the  plaintiff,  in  order  that  the  latter  may  attach 
the  debt  by  the  trustee  process,  is  not  within  the  statute,'  nor 
a  promise,  by  one  who  has  receipted  for  attached  property,  that 
it  shall  be  returned  on  demand ; '  for  the  whole  effect  of  the 
promise  in  eitlier  case  is  to  place  at  tlie  plainttETs  disposal  the 
debtor's  own  property  and  not  that  of  the  promisor.  Again, 
where  the  defendant  promised  to  procure  some  one  else  to  sign 
a  guaranty  of  the  debt,  the  Court  of  Common  Fleas  held  it 
not  to  be  within  the  statute ; "  and  although  the  decision  was 
put  upon  another  ground,  the  case  appears  to  illustrate  the 
principle  under  conaideration  ;  for  the  whole  effect  of  the 
promise  was  that  tlie  creditor  should  have,  not  the  promisor's, 
but  a  third  party's  obligation,  to  rely  upon  as  collateral  to  that 
of  the  original  debtor.  True,  where  in  these  several  cases  the 
promisor  failed  to  keep  his  engagement,  he  was  held  to  pay  the 
damages  sustained  thereby,  but  not  necessarily  to  the  amount 
of  the  original  debt ;  and  if  he  had  fulfilled  his  promise,  he 
would  not  then  have  paid,  or  made  himself  liable  to  pay,  the 
debt ;  which  latter  appears  to  be  a  conclusive  test  as  to  whether 
his  promise  was  within  the  statute. 

§  178.  A  mere  engagement  to  let  a  party  have  goods  by 
way  of  purcliase,  which  goods  are  to  be  applied  iu  payment 

■  Towne  V.  Grover,  9  Fick.  (Maia.)  S06.  And  see  Scott  r.  Thoniu,  1 
Scam.  (III.)  58. 

'  MarioD  V.  Faxon,  30  Conn.  486.  A  diBtinction  hat  been  intimated  be- 
tween promiaJng  that  propertj  levied  upon  and  released  to  the  debtor  (AouM 
be  Tttumtd,  and  promiiing  that  the  debtor  lAouU  refum  it,  but  this  leenia 
to  be  a  mere  critidsm  upon  words.  Tindal  r.  Touchbeny,  3  Strobh.  (S.  C.) 
177. 

*  Bushel)  e.  BeaTan,  1  Bing.  N.  R.  109.  The  ground  taken  by  the  coart 
was  that  do  one  was  bound  collateralljr  with  the  defendant  to  procure  the 
signature  to  the  guaran^.  This  seems  to  be  but  a  narrow  view  of  ihe  case, 
for  if  the  effect  of  the  defendant's  promise  was  to  engage  that  the  original 
debt  shoold  be  paid  (which  was  the  farther  and  essential  question),  then  it 
was  collateral  to  the  debtor's  own  liability. 
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of  a  debt  of  the  purchaser,  it  can  scarcely  be  necessary  to  saj, 
ifl  not  affected  by  the  Statute  of  Frauds.'  But  where,  upon  an 
account  stated  between  two  parties,  it  appeared  that  a  lai^ 
part  of  an  amount  which  one  acknowledged  by  letter  to  have 
received  from  the  other  was  a  sum  due  to  the  latter  from  a 
third  party,  which  the  former  allowed  to  be  transferred  to  the 
debit  side  of  his  account,  it  was  held  that  he  was  not  liable  for 
that  sum,  the  arrangement  amounting  to  a  promise  without 
consideration  to  pay  such  third  party's  debt.^  A  conditional 
promise  also,  as,  to  pay  a  certfun  sum  for  a  third  person  if  so 
much  should  be  found  to  be  owing  by  him,  is  held  to  be  within 
the  statute.' 

§  179.  It  has  been  said*  that  a  promise  to  pay  only  a  por- 
tion of  the  debt,  in  satisfaction  of  the  whole,  if  the  debtor  failed 
to  meet  his  obligation,  was  not  within  the  statute,  because  it 
was  not  a  promise  to  answer  for  the  debt  due.  The  case  in 
which  the  remark  was  made,  however,  was  decided  on  wb<^y 
independent  grounds,  and  this  distinction  (which  would  be,  if 
for  no  other  reason,  to  he  deprecated  as  founded  merely  upon 
the  letter  of  the  statute)  appears  to  have  been  entirely  disre- 
garded in  a  late  dedsion  of  tlie  Lord  Chancellor.* 

§  180.  It  hardly  needs  to  be  said  that  an  administrator's 
verbal  submission  to  arbitration  of  a  clum  gainst  his  intes- 
tate's estate  will  be  binding  upon  him,  notbwithstanding  the 
Statute  of  Frauds,  such  a  suhmissioD  having  no  effect  to  hold 
him  liable  to  pay  the  award  out  of  his  own  estate.*' 

§  181.  Since  the   case  of  Fasley  t>.  Freeman,   decided  in 

'  Price  e.  Corabi,  7  H»lit.  (N.  J.)  188;  M«ther  n.  Peny,  2  Denio  (N. 
T.),  162. 

•  French  v.  Pre&tdi,  2  Hans.  &  Gr.  644. . 

•  Bany  u.  L«w,  1  Cranch  (C.  C),  77. 

•  Bj  MuiBlield.  C.  J.,  in  Anitej  V.  Uuden,  1  Boi.  ft  Pull.  N.  B.  1S4. 
See  post.  §  310,  wbere  that  case  is  fhUy  examined.  A  nmikr  niggea^oD  U 
made  in  JoUey  t>.  Walker,  26  Ala.  090. 

•  Enunett  n.  Dewhirat,  3  UcN.  &  G.  687. 

'  Ailing  0.  Munnm,  3  Conn.  691.  See  the  irfaole  subject  of  mibnuMiona 
bj  execntora  and  adnunirtntor*  well  diiciuKd  in  WiUiami  on  ExecntOPi, 
1619-1622. 
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thfl  Queeo's  Beach  ia  1789,  it  has  been  considered,  both  in 
England  and  in  this  country,  that  the  provisioDB  of  the  statute 
in  regard  to  verbal  promiaes  to  ansvor  for  the  debts,  defaulto, 
or  misearriages  of  otliers,  do  not  apply  to  false  and  deceitful 
repretentatvnu  as  to  the  credit  or  tohency  of  third  persons.^ 
The  doctrine  commends  itself  to  us  as  a  firm  stand  taken  by 
the  courts  against  actual  Irauds  and  cheats,  but  at  the  same 
time  comes  dangerously  near  to  an  invasion  of  the  statute 
which  was  wisely  designed  to  prevent  them ;  and  accordingly 
it  has  been  strongly  condemned  by  Lord  Eldon.*    Impelled 

'  Fasle7  e.  Freeman,  3  T.  R.  51,  followed  in  England  id  EyT«  n.  Duna- 
ford,  1  But,  318;  Hajrcnft  v.  Cremsy,  3  lb.  92;  Ttpp  0.  Lee,  8  Bot.  & 
Poll.  367 ;  Foater  v.  Gbftrlei,  6  Biog.  396 ;  and  io  this  countrf  in  Wise  e. 
Wilcox,  1  Day  (Coon,),  22 ;  Hart  c.  Tallmadge.  2  lb.  381 ;  Buwelt  r.  Clark, 
7  Cranch,  69 ;  Patten  p.  Gumey.  17  Maw.  182 ;  Benton  p.  Pratt,  2  Wend. 
(N.  T.)  385 ;  Allen  p.  Addington,  7  lb.  1 ;  Upton  d.  Vail.  6  John*.  (N.  T.) 
181 ;  EwinB  v.  Calhoun,  7  Venn.  79 ;  Weeks  v.  Burton,  lb.  67  ;  Warren  v. 
Barker,  2  Duvatl  (Ky.),  155. 

*  In  Evans  t>.  Bicknell,  6  Yea.  Jun.  174,  The  remarks  of  the  learned  judge 
are  ao  judicious  that  it  maj  be  well  to  insert  them.  He  u.y%  of  Pasle^  v. 
Freeman :  "  Tfae  doctrine  laid  down  in  that  case  ii,  iu  practice  and  experi- 
ence, most  dangerona.  I  atate  that  upon  my  own  experience;  and  if  ^ 
action  is  to  be  maintained  ia  opposition  to  the  positive  denial  of  the  defend- 
ant agunst  the  stout  assertion  of  a  single  witness,  where  the  least  deviation 
in  the  account  of  the  conversation  varies  the  whole,  it  will  become  necessary, 
in  order  to  protect  men  from  the  consequences,  that  the  Statute  of  Frauds 
ibonld  be  applied  to  that  case.  Suppose  a  man,  asked  whether  a  third  per- 
son may  be  trusted,  answers,  '  You  may  trust  lum,  and  if  be  does  not  pay 
you,  I  will ; '  upon  that  the  phuntiS'  cannot  recover,  because  it  is  a  verbal 
undertaking  for  the  debt  of  another.  But  if  he  does  not  undertake,  but 
aimply  answers,  '  you  may  trust  him.  he  is  a  very  honeat  man  and  worthy 
of  trust,'  Ac,  then  an  action  will  lie.  Whether  it  is  fit  that  the  law  should 
remain  with  such  distinctions,  it  is  not  for  me  to  determine.  Upon  the  caae 
of  Pasley  e.  Freeman,  I  have  always  said,  when  I  was  Chief  Jnatice,  that  I 
BO  &r  doubted  the  principles  of  it,  as  to  make  it  not  tmfit  to  ofier,  aa  I  al- 
ways did,  to  the  couDiel,  that  a  special  verdict  should  be  taken ;  bat  tiiat 
offer  was  so  uniformly  rejected  that  I  suppose  I  was  in  seme  error  on  this 
subject.  I  could  therefore  only  point  out  to  the  jury  tiie  danger  of  finding 
verdicts  upon  such  prindplea ;  and  I  succeeded  in  impressing  them  with  a 
sense  of  that  danger  so  far,  that  the  [^ntiSb  in  such  actions  very  seldom 
obtwned  verdicts.  It  appears  to  me  a  very  extraordinary  state  of  the  law, 
that  if  the  plaJntiSs  in  the  case  of  Paaley  v.  Freeman  had  oome  into  equity, 
iminring  that  the  defendant  should  make  good  the  consequences  of  hia  rep- 
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hj  that  consider&tioD,  Parliament  lately  enacted  what  may  be 
oalled  a  supplement  to  the  Statute  of  Frauds,  to  the  effect  that 
"  no  action  should  be  brought  to  chai^  any  peraou  upoa  or 
by  reasoB  of  any  representation  or  assurance  made  or  given 
eoQceming  or  relating  to  the  charaoter,  conduct,  credit,  ability, 
trade,  or  dealings,  of  any  other  person,  to  the  intent  that  such 
other  person  might  obtain  credit,  money,  or  goods  upon, 
(meaning  '  money  or  goods  upon  credit'],^  unless  such  repre- 
sentation or  assurance  were  made  in  writing  signed  by  the 
party  to  be  charged  therewith."  '  It  is  much  to  be  hoped  that 
this  example  will  be  followed  in  all  our  American  States ;  the 
action  of  the  British  legislature  being  plain  testimony  that,  in 
the  opinion  of  the  jurists  of  that  country,  such  deceits  are  as 
proper  cases  for  the  requisition  of  written  evidence  to  found 
actions  upon  them,  aa  those  which  attend  the  mere  deliberate 
violation  of  any  contract. 

§  182.  Soon  after  the  passage  of  this  act,  it  was  made  a 
question,  in  the  Court  of  Exchequer,  whether  the  representa- 
tions which  were  required  to  be  in  writing,  were  such  only  as 
rdated  to  the  third  person's  general  pecuniary  ability,  standing, 
or  condition,  or  whether  the  act  embraced  specific  representa^ 
tiouB  as  to  tlie  state  of  a  certain  portion  of  his  property.     The 

rcMnUtion,  and  tfaa  diifeaduit  poiitivel;  denied  he  had  mftde  that  i'epreMn- 
Ution,  and  only  one  witneis  was  produced  to  proTe  it,  the  court  of  equitj 
would  give  the  defendant  lo  much  protection  that  thej  would  refuse  the  re- 
lief, and  ^t  upon  the  verj  aame  circumstance*,  the  law  wpuld  enable  the 
}dainliff  to  recover.  Whether  that  i»  following  equit^i  or  not  quite  out- 
stripping equity,  i»  not  a  question  for  discussion  now ;  but  it  leads  to  the 
absolute  oecesait/  of  affording  protection  bj  a  statute  requiring  lliat  these 
undertakings  shall  be  in  writing."  Which  was  done  twenty-eight  years  after 
hy  Lord  Tenterden's  Act,  referred  to  in  the  text.  See  also  Carr,  Ex  parte, 
3  Ves.  &  Bea.  108. 

■  Per  Gumey,  B.,  in  Lyde  v.  Barnard,  Tyrw.  &  6r.  260. 

'  9  Geo.  rV.  cap.  14,  S  6,  commonl}'  called  Lord  Tenterden's  Act.  In 
the  following  American  States  similar  statutes  have  been  enacted  (whidi  will 
be  fonnd  in  the  Appendix)  :  Mune,  Vermont,  Maswu^nsetts,  Virginia,  Ala- 
bama, Kentucky,  Indiana,  Missouri,  and  Michigan.  It  will  be  observed 
that,  by  Lord  Tenterden's  Act,  the  writing  is  not  made  binding  when  signed 
by  an  agent  only.    Tba  sane  is  the  case  with  the  Alabama  statute. 
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plaintiff  was  about  to  lend  money  to  T.  on  the  purcliase  of  an 
annuity,  proposed  to  be  secured  by  an  assignment  of  Lis  life 
interest  in  a  particular  trust  fund.  The  trustee  of  the  fund 
being  applied  to,  to  inform  the  plaintiff  as  to  the  existing  state 
of  T.'a  life-iiiterest  in  it,  and  what  encumbrances  then  a£Eect«d 
it,  replied  verbally  that  of  six  annuities  which  had  been  secured 
by  T.  on  this  fand,  three  had  been  paid  off  and  dischai^d  in 
the  enrolment  office,  and  that  tlie  other  three  still  existed,  but 
that,  subject  to  the  above,  he,  the  trustee,  bad  no  notice  of  any 
other  charge  on  it.  At  the  time  this  representation  was  made, 
T.*B  interest  in  the  trust  funds  had  been  transferred  to  the 
party  who  bad  discharged  three  of  the  six  annuities,  subject 
to  the  payment  of  the  other  three.  The  plaintiff  advanced  the 
money  to  T.,  who  did  not  repay  it.  An  action  having  been 
brought  agiunst  the  trustee  for  false  representation,  the  plaintiff 
was  nonsuited,  and  the  present  question  was  upon  setting  aside 
the  nonsuit.  It  was  conceded  that  if  the  defendant's  repre- 
sentation was  within  the  statute  at  all,  it  was  as  concerning  the 
ability  of  the  third  person,  and  upon  the  meaning  of  that  ex- 
pression as  there  naod,  the  case  is  most  elaborate  and  instruo- 
tive.  The  court  were,  however,  divided ;  Chief  Baron  Lord 
Abinger  and  Baron  Gumey  being  of  opinion  that  the  representa- 
tion, as  one  affecting  the  third  person's  ability  to  give  tlie  de- 
sired security,  was  covered  by  the  statute,  but  Barons  Alderson 
and  Parke  considering  that  the  statute  intended  only  a  man's 
general  pecuniary  ability,  or  standing,  or  condition,  and  not,  as 
they  regarded  this  case,  merely  the  state  of  a  certain  portion 
of  his  property.  It  was  concluded  that  although,  on  account  of 
the  equal  division,  the  defendant  was  entitled  to  retain  hia  uon- 
suit,  yet  the  court  would  permit  the  rule  to  be  made  absolute, 
OD  payment  of  costs  to  the  defendant,  in  order  that  the  point 
might  be  raised  upon  the  record,  and  carried  to  a  court  of 
error.* 

■  L^de  a.  Bunard,  Tynr.  &  Gr.  (Eich.)  260.  Wtiere  the  pUintifT  wm 
induced  to  lend  monej  to  ■  third  pftrty  by  the  defandtot'B  representation 
that  A«  had  in  hia  posBewian  the  title  deeda  to  an  e«tat«  which  he  said  such 
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§  183.  The  application  of  the  statute  is  to  be  strictly  con- 
fined  to  representations  iu  regard  to  a  third  party,  and  made 
for  the  purpose  of  obtaiaing  credit  for  him.  It  has  been  held, 
that  it  did  not  bar  an  action  of  tort  upon  oral  represeotatioos 
fotsely  and  fraudulently  made  by  a  defendant  to  the  plaintiff, 
on  his  assuming  the  prosecution  of  a  contract  of  work  com- 
menced for  the  defendant  by  another  person  (who  bad  become 
unable  to  carry  it  on),  that  there  would  be  no  risk  in  his  under- 
taking the  worit,  and  that  defendant  had  sufficient  funds  in  his 
hands  due  to  the  former  contractor.'  In  a  case  in  Mew  York, 
the  declaration  stated  (after  setting  forth  a  proposition  for  the 
sale  of  a  quantity  of  cotton  by  the  pluntiffs  to  certain  third 
parties,  and  their  inability  to  pay  for  it,  and  the  plaintiff's  nn- 
willinguess  to  sell  upon  their  sole  credit),  that  "  yet  contriving 
and  inteudiug  to  injure  and  defraud  the  plaintiffs,  and  to  in- 
duce them  to  sell  and  deliver,  eto.,  and  tiiereby  subject  the 
plaiutifls  to  the  loss,  etc.,  the  defendant  falsely  and  deceitfully 
represented  and  held  out  to  Uie  plaintifb  that  he,  the  defend- 
ant, was  willing  to  indorse  the  proposed  note,  eto.  That  they 
did  sell  and  deliver  it  in  confidence,  eto.,  when  iu  truth  the 
defendant  was  then  not  willing,  and  did  not  mean  or  intend,  to 
indorse  the  note,  or  make  himself  responsible ;  nor  did  he  then 
nor  bad  he  at  any  time  since  indorsed,  eto. ;  alleging  loss  of  the 
cotton  and  the  price  in  consequence.  The  court  held  that  the 
Statute  of  Frauds  was  a  bar  to  the  action,  for  that,  if  stripped 
of  the  general  allegations  of  fraud  and  deceit,  the  case  was 

third  pvtjr  hftd  latelj  bought,  tad  nothing  coold  be  dons  without  bis  (the 
defendant's)  knowledge,  and  thai  the  plaintiff  wovld  be  pafeetiy  »afe  in 
moJang  the  detired  loan ;  it  wu  held  to  amount  to  a  representation  that  the 
third  party's  credit  was  good,  and  to  be  not  binding  without  writing.  Swann 
r.  PhillifM,  6  Ad.  &  EIL  4fi7.  In  MuaacbuHtU,  it  has  been  held  that  false 
awertioDs  fraudulently  made  by  the  defendant,  as  to  the  cost  and  other  pai^ 
ticulara  in  regard  to  an  estate  belonging  to  a  third  person,  which  the  plaintiff 
was  thereby  induced  to  buy,  were  actionable  in  trespats  on  the  case,  witli- 
out  proving  that  they  were  made  iu  writing.  Medbury  c.  Watson,  6  Met. 
246. 

•  Norton  t>.  Huxley,  13  Gray  (Mass.),  286.  And  see  KimbaU  tt.  Corn- 
stock,  14  lb.  608. 
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QOthii^  more  diaD  that  the  defendant  encouraged  the  plaiutifib 
to  sell  to  the  third  partiefl,  and  as  sarety  promised  to  indorse 
their  notea.^  In  a  case  in  Maryland,  the  defendant  carried  a 
third  person  to  the  plaintiff,  and  passed  him  off  as  a  particular 
ftiend  of  his,  liviog  near,  Thereby  the  plaintiff  was  induced  to 
sell  him  slaved,  vltich  the  third  party,  turning  out  to  be  a  slave- 
dealer  from  South  Carolina,  afterrards  carried  off  to  that  States 
It  was  objected  that  the  represeotation  or  stipulation  of  the  de- 
fendant was  within  the  statute ;  but  held  to  be  dearly  not  so, 
but  a  palpable  fraud  and  cheat,  for  which  the  plaintiff  was  en- 
titled to  damages.'  Whether  fraudulent  verbal  mtsrepresenta- 
tions  as  to  a  third  person's  residence,  or  family  oonneclion,  or 
other  circumstance  not  embraced  in  the  euumeratiou  in  the 
recent  statutes,  which  are  the  inducements  to  giving  credit  to 
such  third  person,  should  give  a  cause  of  action  in  view  of  those 
statutes,  the  courts  may  hereafter  have  difficulty  in  determining. 
§  1S4.  It  does  not  not  save  a  case  &om  the  operation  of  this 
statute,  that  the  procuring  of  credit,  eto.,  for  a  third  party  was 
not  the  only,  or  the  principal  purpose  with  which  the  repre- 
eentatiou  was  made.  For  instance,  a  fraudulent  representalaon 
by  the  defendant,  tliat  a  third  party  was  of  good  credit,  althou^ 
made  for  the  purpose  of  enabling  the  third  party  to  pay  his 
debt  to  the  defendant,  has  been  held  to  be  witliia  the  statute, 
and  to  require  a  writing;  the  plaintiff  havuig  been  by  such 
representation,  induced  to  sell  such  third  party  merchandise  on 
credit.*  And  where  an  insurance  agent  made  representations 
as  to  the  credit  of  an  insurance  company,  in  which  he  tliereby 
induced  the  pluntiff  to  efiect  an  insurance ;  although  it  was 
alleged,  and  evidence  offered  to  show,  that  the  defendant's  mo- 
tive in  making  the  representations  was  to  secure  his  commia- 

'  Galligber  v.  Brunei,  6  Cowen  (N.  Y.).  316.  And  Me  Smith  o.  Harru, 
S  Stark.  47.  So,  in  Muiacbnietta,  it  u  held  that  the  wamntj'  of  the  gena- 
ineneM  of  the  aignatorei  on  ■  note,  bj  the  perion  offering  it  for  diccoout  at 
a  bank,  need  not  be  in  writing.    Cabot  Bank  v.  Morton,  4  Graj,  166. 

'  Adams  e.  Andenon,  1  Harr.  ft  Jobns.  658. 

*  Kimball  B.  Comatock,  U  Graj  (MaH.),508.  And  aee  Mann o.  Blaoch- 
■id,  2  Allen  (Mas*.),  8fi6. 
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biohb  hs  agent ;  jet  as  that  profit  would  acome  only  in  couse- 
quence  of  the  credit  given  to  the  company,  the  case  was  held 
to  be  vithin  the  etatute.' 

§  184  a.  Ail  action  will  lie  for  a  false  representatioD  in 
writing  as  to  the  character  and  circamstances  of  a  third  per- 
son, whereby  the  plaintiff  was  induced  to  gire  him  credit, 
although  he  might  have  been  in  part  influenced  by  Bubsequent 
oral  representations  of  tlie  defendant ;  if  the  jury  are  satisfied 
that  the  plaintiff  was  substantially  induced,  by  the  written  rep- 
raseutation,  to  give  the  credit.^ 

§  184  b.  Although  the  action  be  not  brought  iu  terms  upon 
the  defendaut's  representation  as  to  the  third  party's  credit, 
etc.,  yet  if  proof  of  such  representation  be  essential  to  the  ac- 
tion, the  statute  applies.  The  case  in  the  Queen's  Bench  was 
assumpsit  for  money  had  and  received ;  the  plaintiff  bad  been 
induced  by  the  defendant's  miarepreseutations  as  to  the  credit  of 
a  third  party  to  supply  her  with  goods,  from  the  sales  of  which 
she  had  paid  &  debt  of  her  own  to  tiie  defendant;  and  the 
pluntiff  sought  to  recover  back,  under  this  form  of  action,  the 
sums  80  received  by  the  defendant.  It  was  held  that  he  could 
not  recover.  Lord  Denman,  0.  J. :  "  The  plaintiff  says,  the 
action  is  not  upon  the  representation,  but  for  money  had  and 
received;  that  the  repreeentation  ia  a  mere  medium  of  proof; 
the  case  being  that  a  fraud  was  committed,  iu  the  course  of 
which  this  representation  was  made,  and  tiiat  the  produce  of 
the  goods  obtained  by  such  fraud  belongs  to  the  plaintiff.  But 
the  only  fact  on  which  the  case  of  fraud  rested  at  the  time  of 
offering  tlie  evidence  was,  that  the  defendant  had  given  Mrs. 
B.  a  fair  character."  * 

§  186.  A  question  of  much  importance  and'nicety  arises,  in 
the  absence  of  such  a  statute  as  that  now  under  conBideration, 
when  a  false  and  fraudulent  representation  as  to  the  credit  of 

>  Wells  V.  FriDce,  16  Gray  (Mus.)  ;  McKinney  v.  WhitDej,  8  Alloi 
(Ufts>.).207. 

•  latton  V.  Wade,  18  C.  B.  370.     8w pott,  §  186. 
■  Hulock  ■>.  FergosOD.  7  Ad.  &  EU.  U. 
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a  third  person  is  coupled  with  a  promise  to  answer  for  his 
payiog  the  debt  about  to  be  incurred.  Such  was  the  caso  of 
Hamar  v.  Alexander,  where  the  defendant  represented  to  the 
plaintifT  "  that  one  Leo  was  a  good  mau,  and  might  be  trusted 
to  any  amount ;  that  the  defendant  durst  be  bound  to  pay  for 
the  said  Leo  ;  and  that  if  Leo  did  not  pay  for  the  goods,  he 
would."  It  was  objected  by  the  defendant,  that  the  action 
could  not  be  maintained  for  the  deceit,  because  die  injury 
might  iiave  arisen  not  from  the  false  representation,  but  from 
the  violation  of  the  promise  to  pay,  which  was  not  actionable 
on  account  of  the  Statute  of  Frauds.  After  a  verdict  for  tlie 
plointifif  below,  and  upon  motion  in  the  Common  Pleas  to  set 
it  aside  and  enter  a  nonsuit  upon  that  ground,  the  court  took 
iime  to  deliberate,  and  finally  determined  that  the  verdict 
should  stand.  Sir  James  Mansfield  delivered  the  opinion,  in 
which,  afler  admitting  the  difficulty  suggested  for  the  defence, 
he  says :  "  I  am  for  from  wishing  to  sustain  an  action  simply 
upon  misrepresentation  ;  but  tliere  never  was  a  time  in  the 
English  law,  when  an  action  might  not  have  been  maintained 
against  tlie  defendant  for  this  gross  fraud."  "  There  is  no 
proof  that  the  plaintiff  ever  considered  the  defendant  as  his 
debtor,  or  ever  called  upon  him  for  the  money,  or  relied  upon 
his  promise  in  the  least  degree.  In  the  next  place,  we  must 
suppose  every  man  to  know  the  law  ;  and  if  the  plaintiff  was 
acquainted  with  the  law,  he  must  have  known  that  tlie  defend- 
ant's  promise  was  worth  nothing,  and  could  have  given  no 
credit  to  him  upon  it.  Be  cannot  have  considered  it  in  any 
other  light  than  as  a  mode  of  expression,  by  which  the  defend- 
ant intended  more  strongly  to  express  his  opinion  of  Leo's  cir- 
cumstances." ^  It  does  not  appear  that  any  case  directly  in- 
volving the  same  point,  namely,  the  combination  of  a  deceit 
and  a  guaranty,  has  been  since  decided,  though  it  has  beeu  so 
alluded  to  as  to  indicate  that  it  was  settled,  and  in  conformity 
with  the  decision  in  Hamar  ti.  Alexander.^     It  seems,  tlien, 

'  Ilamu  e.  Alexander,  fi  Boa.  &  Pull,  ^^ll. 

'  Thompion  o.  Bond,  1  Camp.  4,  bj  Lord  EUeDborough.    In  a  aubM- 
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that  the  question,  in  all  such  oases  of  deceit  as  to  the  tliird 
party's  credit,  accompanied  by  a  promise  to  ansner  for  liim,  is 
whether  the  party  imposed  upon  by  the  false  represeutation  did 
or  did  not  rely  id  addition  upon  the  promiee ;  for  if  not,  but 
the  sole  credit  vas  given  to  the  third  party  by  reason  of  the 
false  representation  as  to  his  responsibility,  then  an  action  will 
lie  for  the  deceit ;  and  that  this  is  a  question  of  fact  to  be 
detefmined  upon  all  the  circumstanceB  of  the  case. 

§  186.  The  special  pramisQ  intended  by  the  statute  is,  in 
the  uezt  place,  such  as  raises  an  obligation  to  pay  out  of  the 
promisor's  own  estate.  That  clause  which  relates  to  the  en- 
gagements of  executors  and  administrators  to  answer  damages, 
or,  in  other  words,  to  pay  debts  of  the  decedent,  is  exprag  to 
the  same  effect;  but  for  an  obvious  reason.  Their  promises 
to  pay  out  of  the  decedent's  estate,  though  tpedal,  it  would 
clearly  not  be  within  the  policy  of  the  statute  to  require  to  be 
put  in  writing.  We  cannot,  therefore,  draw  from  that  differ- 
ence in  the  phraseology  of  the  two  clauses  any  argument 
against  the  rule  as  just  stated,  and  as  to  be  presently  illus- 

qaent  cats  Lord  ElleDborough  lield  ike  words  "  titti  plaintiST  migbt  lend 
one  H.  £20  or  £30  and  tiiat  be  would  be  perfectly  safb,  and  that  he  (de- 
fendant) would  tee  the  plaintiff  paid."  to  amount  to  nothing  more  Uian  a 
gtumuity  within  the  Statute  of  Frauds.  I  do  not  understand  hie  Lordship, 
aa  it  seems  Mr.  Fell  doee  (Law  of  Mercantile  Guaranties,  p.  236,  note),  to 
differ  with  the  prerioiu  decisions  upon  this  point,  but  that  be  considers  the 
words  used  as  having  no  meaning  farther  than  a  promise  to  answer  for  Hl 
If  the  words  used  are  put  in  the  first  person,  thus :  "  You  will  be  perfectly 
safe;  I  will  see  you  p^d,"  it  is  still  mors  manifest  that  there  is  no  distinct 
affirmation  as  to  the  fact  of  responsibility.  The  rule  in  Hunar  d.  Alexander 
is  also  incidentally  stated  (though  that  case  is  not  referred  to)  in  Gatlagher 
r.  Brunei,  6  Cowen  (N.  Y.),  346,  per  Woodwortb,  J.  And  see,  also,  Has-- 
lock  V.  Ferguson,  7  Adol.  &  Ell.  86.  Since  the  publication  of  the  seoood- 
editioD  of  this  work,  it  has  been  held  that  a  verbal  guaranty  that  certaJni 
notes  sold  by  defendants  to  plaintiffs  were  good  and  collectable,  and  the 
makers  lesponsible )  and  that  the  maker  of  a  certain  mortgage  sold  at  the 
same  time  was  responsible  and  able  to  pay ;  that  the  land  mortgaged  was 
ample  security  and  the  title  perfect  and  unencumbered,  was  taiid  toiAout 
writing;  the  statute  in  regard  to  parol  representations  <^  credit,  etc.,  being 
confined  to  cases  where  the  representations  formed  no  part  of  a  c<wtr«t. 
Huntington  v.  Wellington,  12  Mich.  10. 
13 


>vGoo»^lc 


178  BTATDTB  OP  PEACDS.  [CH.  X. 

trated.  Meanwhile  it  may  be  here  remarked  that  whether 
a  bare  promise  bj  an  executor  or  administrator  to  pay  a  debt 
of  his  decedent  will  be  regarded  as  a  promise  to  answor  from 
hit  own  estate,  or  not,  seems  to  depend  npon  his  having  or  not 
having  assets  from  the  estate  at  the  time  of  promising.  K  he 
have  not  assets,  his  promise  must  be  fulfilled,  if  at  all,  out  of 
his  own  estate,  and  the  statute  would  require  it  to  be  in  writ- 
ing. If  be  have  assets,  he  would  have  a  right  to  chai^  them 
>with  the  damages  recovered  against  him  upon  such  promise ; 
«nd  so,  though  the  judgment  might  be  against  him  personally, 
<the  damages  would  ultimately  be  answered  out  of  the  estate  of 
the  decedent,  not  out  of  his  own,  and  the  statute  would  not  re- 
■quire  it  to  be  in  writing.  Accordingly,  it  is  held  that  an  exec- 
utor's or  administrator's  plea  in  bar  to  an  action  against  him 
-on  such  a  promise  should  allege  that  be  has  no  assets,  as  other- 
wise it  does  not  appear  that  a  memorandum  in  writing  is  neces- 
sary.' And  in  this  view,  it  may  be  considered  immaterial 
whether  the  promise  be  m  termt  to  pay  out  of  his  own  estate, 
but  that  the  true  question  is,  whether  by  his  promise  he  has 
assumed  an  obligation  which  is  to  be  a  ch&tge  upon  his  per- 
sonal and  private  resources.  For  undoubtedly  the  statute,  in 
ithis  whole  matter  of  collateral  engagemente,  was  designed  to 
jtrevent  the  fraudulent  assertiou  of  claims  against  third  parties 
who  were,  except  for  their  alleged  promises,  not  personally 
liable  at  all. 

§  187.  It  is  obvious  that  an  engagement  in  terms  to  apply 
Jlie  debtor's  own  funds,  received  or  to  be  received  by  the  defend- 
juit,  to  the  payment  of  the  demand  against  him,  creates  a  duty 

<  Pratt  0.  Hampliref,  S2  Conn.  317,  Tbe  Mune  view  \»  contained  in  the 
can  of  Stebbina  v.  Smith,  4  Pick.  (Mais.)  97,  in  which  it  is  farther  held 
that  the  ezccutor'i  giving  bond  to  the  Judge  <^  Probate  ii  an  admiuion  of 
■aaeta  in  hia  hands.  Tbe  decisioa  in  Stebbins  o.  Smith  seems  to  have  been 
oveHooked  in  the  subsequent  case  of  Silsbee  v.  Ingalls,  10  Pick.  (Haas.) 
626,  where,  however,  the  court  did  dot  find  it  necessaTy  to  bold  the  prom- 
ise (notwithstanding  the  admission  of  assets)  to  be  within  tbe  statute,  for  if 
it  had  not  been,  the  plaintiff  conld  have  had  no  relief  in  eqni^,  the  statute 
not  depriving  him  of  his  lemedj  at  law. 
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as  agent  ratiier  than  as  surety ;  the  defendant's  promise  is  not 
to  pay  the  debt,  bnt  merely  to  deliver  certain  property  to  the 
nominee  of  the  original  debtor ;  and  the  right  of  action  of  such 
nominee  against  the  defendant  for  a  breach  of  his  promise  is 
not  at  all  affected  by  the  Statute  of  Frauds.^  And  though  the 
form  of  the  defendant's  engagement  be  different,  as  for  instanoe 
to  pay  if  he  should  receive  funds  of  the  debtor  to  the  amount 
of  the  debt,  still  it  is  dear  the  statute  does  not  apply,  as  the 
debtor's  OTn  funds  are  in  effect  relied  on  for  payment.*  And, 
in  general,  where  the  defendant  has  in  his  bands  money  or  prop- 
erty of  the  debtor,  deposited  with  him  for  the  purpose  of  pay- 
ing the  debt,  he  may  be  sued  upon  his  special  promise  to  pay 
it,  without  the  production  of  evidence  in  writing.^  It  is,  of 
course,  necessary  that  such  money  or  property  should  be  within 
his  control ;  he  must  be  himself  tlie  'bailee  of  it,  and  not  tiie 
mere  agent  of  others  who  are  such  baUeea.*  If  he  is  to  sell  or 
otherwise  convert  such  property  with  a  view  to  payment,  he  is 
acting  as  the  trustee  of  the  debtor  who  placed  it  in  his  hands, 
and  of  those  to  whose  benefit  the  proceeds  are  to  be  applied.' 
And  it  has  even  been  decided  that  a  promise  thus  to  sell  prop- 
erty and  pay  a  creditor,  xoupled  with  a  guaranty  that  it  should 

■  Wrman  e.  Smith,  2  Sudf.  (N.  Y.)  331 ;  Hltdico«k  o.  Lukeos,  8  Poi^ 
ter  (AU.),  383 ;  Andrewe  n.  Smith,  T^rw.  &  Gr.  173;  Loomia  o.  NewhaQ, 
16  Fick.  (Maaa.)  169 ;  Todd  e.  Tobej,  29  Mame  (16  Sb^.),  219 ;  Stephens 
t.  Pell,  2  Cro.  &  Ueei.  710 ;  Antlrem  e.  Smith,  2  Cro.,  Meea.  &  Boi.  627 ; 
Corbin  V.  McChemej,  26  DL  281 ;  Lncaa  e.  Payne,  7  Cal.  92 ;  Nelaon  v. 
Hardj,  7  Ind.  364 ;  Conaociated  PreabTteiian  Society  of  Crreen'a  Fuina  r.' 
St^ei,  38  Conn.  544 ;  Stoadt  e.  Hiiie,  45  Peon.  3Ut«,  90 ;  Cljiner  o.  De 
Toong*  54  Penn.  Stete,  118;  UoLaren  o.  HntdunioD,  22  Cal.  187.  See 
poit,  S206. 

*  UcKeenano.  Thiaael,  33  U&ine  (3  Bedf.),  368;  StiUweU  n.  Oda,  2 
Hilton  (N.T.),  148. 

■  Klton  r.  Dinamore,  31  Maine  (8  Shep.),  410;  Cameron  t>.  Clark,  11 
Ala.  259;  Lung  v.  Lee,  Spenoer  (N.  J.),  337;  Goddard  r.  Mockbee,  6 
Cranch  (CO.),  666;  Stanley  e.  Hendricka,  13  Ired.  (V.  C.)  86;  Lee  t>. 
Pontaine,  10  Ala.  766 ;  McEencie  p.  Jaokaon,  4  Ala.  230.  Bat  aee  Jackaon 
c  lUyner,  12  Jobni.  (N.  Y.)  291. 

*  Quin  t>.  Hanford,  1  HiU  (if .  T.),  82. 

*  Prather  «.  Tmeyard,  4  Gilm.  (HL)  40;  Drakely  e.  DeToieat,  3  Conn. 
373. 
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sell  for  enough  to  pa;  him,  was  not  sach  a  promise  to  paj  as 
vas  covered  by  the  statute.^  The  mere  possession  of  property 
or  fundB  belonging  to  the  original  debtor,  not  deposited  with 
the  defendant  for  the  purpose  of  paying  the  debt,  will  not,  how- 
ever, withdraw  his  verbal  promise  to  pay  it  from  the  operation 
of  the  Statute  of  Frauds.* 

§  188.  The  statute  applies  to  promises  to  pay  the  debt  of 
another;  and  this  is  construed  by  the  courts  of  both  countries 
to  mean  the  debt  of  some  person  other  than  the  immediate  par^ 
ties  to  the  contract  of  guaranty  and  owed  to  one  of  those  parties.* 
A  verbal  promise,  therefore,  to  the  debtor  himself,  to  pay,  or  to 
furnish  him  the  means  of  paying,  his  own  debt,  is  binding  not- 
withstanding the  statute.  It  is  Hubstantially  the  same  thing  as 
promising  to  pay  him  a  sum  of  money  to  the  same  amount.* 
The  rule,  however,  is  to  be  understood  with  reference  only  to 
cases  where  the  debtor  is  pluntiff.  A  promise  to  him  that  the 
debt  of  his  creditor  shall  be  paid,  may,  upon  a  familiar  principle 
of  law,  be  sued  upon  by  the  latter  where  proper  privity  on  his 
part  is  shown,  and  in  such  case  it  must  be  proved  by  written 
evidence.' 

■  Lippincott  B.  Athfield,  4  Sandf.  (N.  T.)  611. 

■  Diha  V.  Farkd,  1  South.  (S.  J.)  219;  SimpsoD  r.  Nuce,  1  Speen  (S. 
C),  4 ;  State  Bank  at  New  Braniwick  v.  Mettler,  2  Boaw.  (N.  Y.)  392. 

*  Eaatwood  t>.  Eenjon,  11  AdoL  &  £11.  436.  Mr.  Smith,  in  hii  Lectar«a 
on  tlie  haw  of  Contracts,  remarks  that  it  ira  BiDguIar  tbing  that  thia  qaeatiiHi 
never  should  have  receixed  a  judicikl  decision  until  so  recent  a  caae  (1840). 
In  point  of  fact  it  waa  determined  by  the  Supreme  Court  of  MaaaacbaHtta 
twenty  years  before.  Coh  v.  Boot,  17  Blaaa.  229.  It  ia  now  firmly  aettled 
by  nameroaa  caaea.  EargraTes  r.  Parsou,  13  M.  ft  W.  Ml ;  Reader  v. 
Eingham,  7  Law  Times,  s.  e.  789 ;  UersereaQ  e.  Lewis,  26  Wend.  (N.  Y.) 
243;  Weld  v.  Nichols,  17  Pick.  (Ma*a.)  638;  Barker  e.  BuckUn,  2  Denio 
(N.  Y.),  43 ;  Hardea^  e.  Jonea,  10  Gill  ft  J.  (Md.)  404 ;  Pmtt  v.  Hum- 
phrey, 22 Conn.  SI7  ;  Preble e.  Baldwin,  6  Cuih.  (Mass.)  649 ;  Fikep. Brown, 
7  lb.  188 ;  Alger  v.  Scoville,  1  Gray  (Masa.),  391 ;  Flemm  p.  Whitmore,  23 
Hisa.  (2  Jones)  430 ;  Fiske  v.  UcGregory,  34  N.  H.  414 ;  Soole  v.  Albe«, 
SI  Verm.  142 ;  Aldrich  e.  Ames,  9  Gray  (Mass.),  76 ;  Korth  v.  Bobinaon, 
1  DiiTall  (Ky.),  71 ;  Howard  n.  Coshow,  33  Missouri,  116 ;  Morin  e.  Marts, 
13  Minn.  191. 

*  Hardesty  v.  Jones,  supni;  Alger  e.  Scorille,  tvpra. 

*  Brown  t>.  Hazeo,  11  Mich.  219. 
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§  189.  The  next  and  last  remark  to  be  made  as  to  the  char- 
acter of  the  promise  which  the  statute  contemplates  is,  that  it 
most,  like  any  other  promise  which  is  to  be  binding  in  law,  be 
founded  Qpon  a  sufficient  consideration  moving  between  the 
parties.  The  words  of  the  statute  are  Degative,  that  the  de- 
fendant shall  not  be  liable  nnlesa  his  promise  is  in  writing ;  and 
the  converse  is  not  true,  that  wheu  in  writing  he  shall  be  liable. 
It  is  still  to  be  tried  and  judged  of  as  all  other  agreements,  merely 
in  writing,  are  by  the  common  lav.*  There  is,  of  course,  no  . 
necessity  for  discussing  the  sufficiency  of  different  kinds  of  con- 
sideration to  support  such  a  promise,  the  rule  of  law,  that  any 
beneEt  to  the  one  party  or  any  injury  to  the  other  will  suffice, 
being  in  general  terms  entirely  applicable.  One  species  of  con- 
sideration, however,  occurs  so  frequentiy  in  such  cases  aa  to  be 
worthy  of  particular  notice ;  namely,  the  engagement  of  the 
creditor  to  forbear  enforcing  liis  pre-existing  demand,  where- 
upon the  defendant  promises  to  pay  it  or  see  it  paid. 

§  190.  The  general  rule  that  forbearance  by  the  creditor  is  a 
sufScient  consideration  for  a  guaranty  of  the  debt  is  abundantly 
settied,*  and  it  clearly  includes  any  kind  of  indulgence  by  which 
his  remedy  is  postponed,  as  for  instance  the  adjourument  of 
the  trial  to  alater  day.'  It  appears  also  to  be  the  better  opinion 
that  such  postponement  need  not  be  for  a  specific  length  of 
time,  but  that  an  agreement  to  postpone  indefinitely,  with  proof 
of  actual  forbearance  for  a  reasonable  term,  will  be  sufficient.* 

<  Lord  Cluef  Baroa  Skjiiner  in  Sana  «.  Hngbea,  7  T.  R.  SfiO  (n.),  where 
the  mggeitioiu  of  Mr.  J.  Wilmot  in  PUluia  r.  Tan  Mierop,  Bnrr.  1663,  ue 
noticed  and  rejected.  It  ia  not  necesiar^  to  cite  ftom  the  mnltitude  of  sab- 
•eqaent  cues  to  the  same  effect.  Thej  are  sitaded  to  in  this  aad  the  follow- 
ing sections  CIO  the  i«me  topic. 

■  See  the  csms  cited  below.  And  thU  it  applies  equally  in  cases  of  prom- 
ise* hj  execators  and  administralon.  See  Ruin  c.  Hughes,  7  T.  R.  S60 
(n.)  ;  Parish  o.  Wilson,  Feake,  73 ;  Forth  v.  Stanton,  1  Saund.  210 ;  Bar- 
ber r.  Fox,  2  Saund.  136 ;  Philpot  v.  Briant,  4  Bing.  717  ;  Goring  v.  Gor- 
ing, YbIt.  11,  n.  2,  Am.  ed. ;  Pratt  e.  Humphrey,  22  Conn.  317 ;  HarriiigtoD 
V.  Rich,  6  Term.  666 ;  Taliaferro  n.  Robb,  2  CaU  (Ta.),  217. 

'  Stewart  e.  McGnin,  1  Cowen  (N.  Y.),  99. 

*  The  mle  is  so  laid  down  bj  Lwd  Hobart  in  Mapea  v.  Stanlej,  Cro.  Jac. 
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A  mere  agreement  not  to  push  an  execatioo,  hovever,  has  beea 
held  to  be  no  consideration  in  the  aatore  of  forbearance ;  the 
court  apparently  regarding  the  expression  as  too  vague  to  im- 
poee  any  duty  whatever  on  the  creditor.*  And,  of  course, 
There  the  creditor  has  uot  the  legal  right  to  sue  at  any  time 
during  which  he  promises  to  forbear  suit,  his  promise  is  no 
consideration,^  though  it  might  be  otherwise,  and  a  written 
guaranty  enforced,  if  the  right  of  action  should  enure  in  the 
interim  and  tlie  debtor  should  continue  to  avail  himself  of  the 
original  promise.  In  all  cases  there  must  be  an  offreemaU  by 
the  creditor  to  forbear ;  proof  of  his  having  done  so  in  point  of 
fact  will  not  suffice.* 

§  191.  But  althoagh  a  written  guaranty,  like  every  other  legal 
contract,  requires  a  consideration  for  its  support,  it  does  not 
necessarily  require  a  separate  and  speoial  one,  passing  directly 
between  the  plaintiff  and  the  defendant.  Chancellor  Kent  (then 
Chief  Justice)  took  occasion,  in  the  case  of  Leonard  v.  Vreden- 
burgh,^  to  divide  considerations  of  guaranties  into  three  dasses ; 
the  first  of  which  is  where  the  defendant's  promise,  though  col- 
lateral to  the  principal  contract,  is  made  at  the  same  time  with 
it,  and  becomes  an  essential  ground  of  the  credit  given  to  the 
principal  or  direct  debtor,  and  here,  he  says,  the  same  consider- 
ation which  supports  the  principal  debtor's  obligation,  supports 
also  that  of  his  guarantor.  And  to  this  extent,  he  adds,  he 
can  understand  the  observation  of  Lord  Eldon,  that  "  the  un- 
dertaking of  one  man  for  the  debt  of  another  does  not  require 
a  coQsideratiou  moving  between  them,"  *  meaning,  no  separate 
consideration.    His  second  class  is,  where  "  the  collateral  un- 

188.  See,  >I«o,  Biting  v.  TaoderlTii,  4  Johiu.  (N.  Y.)  237 ;  Thoauu  t>. 
Croft,  i  Ridi.  (S.  C.)  113.    But  see  Sage  v.  Wilcox,  6  Conu.  81. 

•  McKinnej  v.  Quilter,  4  UcCord  (S.  C),  409. 
>  Mvtin  V.  Black,  20  Ala.  309. 

*  Mu:aruej  v.  Stanlej,  8  Ciub.  (Maai.)  96 ;  Walker  p.  Sbermao,  11  Met. 
(Mau.)  170 ;  Breed  t>.  Hillbouie,  7  Godil  629 ;  Sage  e.  Wiloox,  6  Coon.  81 ; 
CnOs  V.  Beale,  11  C  B.  172. 

'  8  John*.  (W.Y.>29. 

■  Minet,  Si  parU.  14  Yei.  Jr.  190. 
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dertaking  ia  sabsequent  to  the  creation  of  the  debt  and  vaa  not 
the  mducement  to  it,  though  the  subsisting  liability  is  the 
groand  of  the  promise,  without  any  diBtinot  and  unconnected 
indncement.  Here  must  be  some  farther  consideration  shown, 
having  an  immediate  respect  to  such  liability,  for  the  consider- 
ation for  the  ordinal  debt  will  not  attach  to  this  subsequent 
promise."  As  to  the  first  class,  the  rule,  as  stated,  is  undoubt- 
edly correct.'  As  to  the  second,  to  apprehend  its  full  purport, 
we  must  notice  also  the  third  class  mentioned  by  the  Chan- 
oellor,  nfimely,  where  the  promise  to  pay  the  debt  of  another 
arises  out  of  some  new  and  original  consideration  of  benefit  or 
harm  moving  between  the  newly  contracting  parties ;  in  which 
case,  he  saya,  the  promise  is  not  within  the  statute  at  all.  This 
last  doctrine  will  be  the  subject  of  particular  examination  here- 
after. But  we  remark  here  that,  considering  both  t(^ther, 
the  principle  intended  to  be  laid  down  clearly  is,  that  the  only 
consideration  which  will  support  a  written  guaranty  of  a  pre- 
existing debt,  without  taking  the  guaranty  out  of  the  statute 
altogther  (a  case,  with  which  we  have  at  present  nothing  to 
do),  is  such  an  one  as  has  an  immediate  respect  to  that  debt. 
This  rule,  thus  narrowly  stated,  is  certainly  open  to  much 
doubt.  If  admitted,  it  would  seem  that  forbearance  on  the 
part  of  the  creditor  to  enforce  his  demBud  against  tlie  ori^nal 
debtor,  whioh  we  have  Just  seen  is  a  sufficient  consideration  to 
support  a  written  guaranty  of  it,  must  be  the  only  such  con- 
sideration. To  have  immediate  resect  to  the  original  debt, 
the  consideration  passing  from  the  creditor  must  apparently  be, 
eitiier  that  the  debt  is  forborne  for  a  time  or  that  it  is  entirely 
rdeased ;  in  which  latter  case  it  is  clear  that  the  defendant's 

■  Rabaud  c  D'Wolf,  Paine  (C.C.),  680;  Lanon  e.  Wyman,  14  Wend. 
(N.  Y.)  246 ;  Tawmler  V.  Simindl,  2  Pet.  (S.  C.)  170 ;  Nelion  e.  Boston, 
3  Met.  (Mau.)  396 ;  Simona  ■>.  Steele,  36  K.  H.  73.  And  Leonard  v.  Tred- 
enborgh  itself  presented  the  same  point,  to  irhich  it  i>  tiierefore  an  anthori^, 
and  a  mott  reipectAble  one.  The  miter,  hoTrerer,  cannot  but  remark  tluU 
if  the  Chief  Jnatice  had  on  that  occasion,  refirained  from  passing  an;  ex- 
pression of  opinion  upon  tlie  otber  question*  alluded  to  in  the  text,  much  of 
the  existing  perplexitj  on  questions  of  guarantiei  within  the  statute  might 
have  been  avoided. 
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promise  is  not  collateral  to,  but  a  substitute  for,  the  ori^nal 
debtor's  liability,  and  not  within  the  statute  at  all.  It  is  not, 
however,  neeessar;  in  this  place  to  say  more  than  that  some 
consideration,  beyond  that  upon  which  the  original  credit  was 
granted,  must  certainly  appear  in  order  to  support  the  guaranty, 
though  put  in  writing,  if  made  subsequently  to  the  creation  of 
the  original  debt.  To  this  extent,  there  is  entire  nniformityin 
the  decisions.)  Of  course,  any  consideration  which  would  aof- 
fice  to  take  a  guaranty  of  a  preexisting  debt  out  of  the  statute 
would  suffice  to  support  it  if  put  in  writing.  And  it  is  also 
held  tliat  where  there  is  already  a  past  debt,  the  giving  of  a  new 
credit  to  the  same  party  will  be  a  good  consideration  €o  support 
a  guaranty  of  both  the  new  and  the  old  debt.* 

§  192.  Having  now  considered  what  is  meant  by  the  debt, 
default,  or  miscarriage  of  another,  and  what  is  meant  by  the 
special  promise  of  the  defendant,  it  remuns  to  be  ascertained 
when  the  two  are  so  conneeted  as  to  make  a  case  within  the 
statute ;  or,  in  other  words,  when  tiie  defendant's  special  prom- 
ise is  to  an»wer  for  the  third  party's  debt,  default,  or  miscar- 
ri^e.  It  has  come  to  be  customary  to  speak  of  such  special 
promise  as  eolUUeral  to  the  obligation  of  the  original  debtor ; 
and  though  the  nse  of  that  term,  as  defining  the  nature  of  the 
promise  which  the  statute  means  to  embrace,  has  been  some- 
times criticised,  it  is  believed  to  be,  not  only  in  the  main  but  in 
strictness,  correct.  As  will  be  explained  hereafter,  there  are 
many  oases  where  the  obligation  of  the  defendant  is  concurrent 
witii  that  of  the  third  party,  and  is  discharged  when  that  is  dis- 
charged, and  yet  is  not  held  to  be  affected  by  the  statute  ;  and 
for  the  sole  reason,  as  our  subsequent  inspection  of  those  cases 

'  F!Bhi>.Hntchingoo,2mu.M;  Chttern.  Beckett,  7  T.  R.  20i;  Wwn 
e.  Wftritera,  6  Eut,  10 ;  D'Wolf  e.  Rabftud,  1  Pet.  (S.  C.)  476 ;  Se«n  v. 
Brink,  3  Johiu.  (N.  Y.)  310;  GiUi^uum.Boudmui,  29Muiie  (16  Shep.), 
79;  UuntreM  v.  Fatten,  20  Maine,  28;  Wan  p.  Adanu,  24  Maine,  177 ; 
BCot  V.  Oiese,  7  Harr.  &  J.  (Md.)  4S7 ;  Crane  v.  Bullctck,  R.  M.  Charl. 
(Geo.)  318. 

*  Loomis  V.  NeirhaU,  16  Pick.  (Man.)  169;  Hargrovea  t).  Cooke,  10 
fiaoigia,  321. 
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will  shov,  that  it  is  not  eafientially  an  obligatioo  of  guaranty 
of,  or,  in  other  words,  not  esBentially  collateral  to,  that  of  the 
third  party.  Understanding  by  a  collateral  obligation,  one 
which  is  made  for  the  purpose  of  securing  the  performauce  of 
another,  and  which  exists  only  so  long  as  that  other  exists,  it 
may  fairly  be  s^d  that  collateral  promisee  are  just  what  the 
statute  intends  shall  be  proTed  by  writing.  The  question  of 
phraseology  is,  however,  of  little  oonsequeoce,  except  so  far  as 
it  may  be  necessary  to  justify  tiie  occasional  use  of  that  term 
herei^r. 

§  198.  In  the  first  place,  the  two  obligatiODS  must  concur  or 
nm  t<^tber.  Take  the  cases  of  special  promises  to  answer 
for  the  payment  of  pre-existing  debts  of  third  persona.  Here  the 
statute  does  not  af^ly  if  the  liability  of  t^e  original  debtor  is 
extinguished  by  the  making  and  acceptance  of  the  special 
promise.  It  has  been  argued  that,  as  to  such  pre-existing 
liabilities,  the  language  of  the  statute  did  not  necessarily 
require  that  they  should  continue  to  exist  concnrrently  with 
the  defendant's  promise,  but  that  if  one  undertakes  "  to  satisfy 
the  debt  of  a  person  already  indebted,  in  consideration  of  bis 
instantaneous  release,  there  seems  to  be  no  good  reason  for  say- 
ing that  this  is  not  a  promise  to  answer  for  the  debt  of  another 
within  the  reason  and  contemplation  of  the  act  of  Parliament.' '  > 
On  the  other  hand,  it  may  be  said  that  if  such  had  been  the  in- 
tention of  Parliament,  the  more  apt  language  would  hare  been 
that  no  action  should  be  brought  to  charge  a  person  upon  any 
special  promise  to  pay  another's  debt,  or  to  antwer  for  his  de- 
fault or  miscarriage,  and  that  by  the  exclusive  use  of  the  latter 
expression,  which,  as  applied  to  executory  liabilities  of  another, 
undoubtedly  means  a  collateral  or  contingent  engagement  mere- 
ly, it  was  intended  to  put  all  special  promises  upon  that  same 
footing.  And  such  would  appear  to  have  been  the  general 
policy  of  the  statute ;  for  the  danger  of  perjury  was  in  the 
temptation  to  try  to  hold  a  third  party,  where  the  claim  against 
him  who  had  been  originally  liable  had  proved  worthless.    But, 

>  Boberta  on  Fraadi,  pp.  32i,  236. 
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however  all  thU  may  be,  it  ig  now  clearly  settled  by  aathority 
in  both  coontrieB,  that  if,  by  the  arrajigemeiit  between  the  par- 
ties, the  original  debtor  is  discharged,  the  defendant's  promise 
is  good  without  writing;  it  clearly  rtuses,  in  snch  case,  an 
original  and  absolute,  and  not  a  collateral  and  contingent, 
liability.'  Upon  this  principle  it  has  been  held  in  England 
that  an  agreement  to  convert  a  separate  into  a  joint  debt  is  not 
within  the  statute ;  the  effect  being  to  create  a  new  debt,  in 
consideration  of  the  former  being  extinguished.'  And  so  a 
promise  to  pay  the  debt  of  another,  in  consideration  that  the 
pluntiff',  who  has  taken  him  on  a  ca.  ta.,  will  discharge  him 
out  of  custody,  is  original  and  not  within  the  statute ;  such 
discharge  working  an  extinguishment  of  the  debt.*  Of  course 
it  must  be  a  question  to  be  determined  upon  all  the  circnm- 
stances  of  each  case,  whether  the  ori^al  debtor  has  been  in 
taat  discharged.* 

■  QaodE&vt  V.  Chue,  1  fiani.  &  Adol.  297  ;  Biid  v.  G*mmoD,  8  Bing.  N, 
C.  889;  Butcher  v.  Stenut.  11  Meu.  A  Weta.  8G7;  Gnllc.  lindM^,  4 
Well.,  HurL  &  Gor.  45 ;  Stone  v.  Sjmmat,  18  Pick.  (Muh.)  467 ;  Cnrda  e. 
Brown,  S  Coah.  (Mua.)  492,  per  Shaw,  C.  J. ;  Anderaon  c  UatIb,  9  Venn. 
186 ;  WMtcd  v.  Ruid^,  30  Wend.  (K.  Y.)  201 ;  Allahoose  0.  Ruauj,  6 
Wh«rt.  (F&.)  3S1 ;  DrangbHi  v.  Biradog,  9  Ired,  (N.  C.)  10 ;  Click  t>.  Mc- 
Afee. 7  Port.  (AU.)  62;  Araurtroag  v.  Flora,  3  T.  B.  Mon.  (Ky.)  43  j 
Wood  e.  Corcoran,  1  Allen  (Masi.),  400 ;  Head  e.  Ee;«a,  4  E.  D.  Smidi 
(N.  T.),eiO;  Andre  «.  Bodman,  13  Maryland,  241 ;  Bddy  e.  Koberts,  17 
IUinott,506;  GleMonn.Bnggi,  2STenn.  1S5;  Wation r.  Jacobi,  29  Venn. 
169 ;  Quintard  v.  D'WoIf,  S4  Barb.  (K.  Y.)  97.  So  if  the  estate  be  dia- 
charged,  the  ezecator>  promiae  to  pay  the  debt  ia  binding  without  writing. 
HaningtoQ  e.  Rich,  6  Term.  666 ;  Robinaon  v.  Lane,  14  8m.  &  Manh. 
(Miat.)  161 ;  Uoaelj  r.  Taylor,  4  Dana  (Ky.),  £42.  If  the  diacharge  be 
by  protracted  forbearance  in  purauance  of  a  general  agreement  to  forbear 
for  an  indefinite  lime,  ^ucere  if  ttatnte  applies.  Templetoni  0.  Bascom,  33 
Venn.  132.  In  Skelton  u.  Brewater,  8  Johna.  (N.  Y.)  376,  and  Cooper  e. 
Chambers,  4  Dev.  (N.  C.)  261,  the  debtor  waa  discharged,  but  the  court 
look  auolJber  and  a  leaa  aatiafactory  ground  for  their  deciuon.  In  Tompkins 
n.  Smitb,  3  Stew.  &  Port.  C4,  the  court  "  incline  to  think  Uiere  ia  no  differ- 
ence between  a  promiae  on  conaideration  of  giving  day  to  the  original  debtor, 
and  hia  discharge,  they  both  relate  to  hia  indebtedneaa."  (!) 

'  .Bz  ^Mtrte  Lane,  1  De  Gei,  300, 

'  Lane  v.  Burghart,  1  Adol.  &  £U.  (n.  a.)  983,  937 ;  Goodman  v.  Chate, 
1  Bam,  &  Aid.  297;  Cooper  e.  Chambres,  4  Dev.  (N.  C.)  261. 

*  The  entry  of  caoh  diadiarge  on  the  booki  of  the  pUintiff,  and  hia  debit- 
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§  194.  It  must  be  obserred  here,  that  though  there  is  no 
doubt  that,  when  the  original  debtor  has  beeu  discharged,  the 
defendant's  promise  is  good  without  writing,  it  ia  neceasary  to 
be  careful  in  applying  the  converse  of  the  rule ;  namely,  that  in 
order  that  the- defendant's  promise  should  be  good  without  writ- 
ing, the  original  debtor  should  be  dischai^d.  This  is  undoubt- 
edly true  in  cases  of  mere  guaranty,  where  the  relation  of  the 
defendant  to  the  plaintiff  is  principally  and  essentially  that  of 
surety  for  the  debt  owing  to  him,  and  nothing  else.  But  there 
are  many  cases  in  which  the  plaintiff  may  not  hare  dischai^ed 
■  his  original  debtor,  and  may  still  have  a  double  remedy,  and 
yet  the  promise  of  the  defendant  be  good  without  writing ;  its 
object  and  character  being  other  than  that  of  guarsnteeing  the 
debt,  though  the  discharge  of  the  debt  may  be  incidental  to  the 
performance  of  that  promise.  These  cases  form  a  most  im- 
portant topio  in  the  present  chapter,  and  are  hereafter  separately 
discussed.^ 

§  195.  That  the  two  liabilities  must  concur,  when  the  promiae 
of  the  defendant  is  to  answer  for  the  third  person's  discharge 
of  bis  liability  contemporaneously  incurred  (or  for  what  may  be 
technically  called  his  default  or  miscarriage),  is  even  more 

JDg  the  new  promiior  with  the  amount,  will  be  sufficient.  Corbett  v.  Goclf 
rane,  9  Hill  (S,  C),  41.  Bnt  an  agreement  to  mbiait  a  demud  to  arbitration 
ia  oot  nich  an  ex^goiihmeDt  of  it  that  a  gnanutj  made  in  oonridearatioa 
of  audi  an  agreement  ahall  be  taken  ont  of  tlie  itatnte.  Hamngton  v.  Ridi, 
6  Venn.  666.  The  case  of  Mallet  r.  Bateman,  Law  fiep.  1  C.  B.  ihonld, 
it  wonld  aeem,  bare  been  decided  for  the  plainlifF  on  the  grannd  that  hj  tbe 
agreement  between  the  putiea  the  plaintiff's  claim  against  the  third  partj 
was  TirtnaUy  extinguished. 

■  See  pott,  §  207,  et  Meg.  Mr.  Cbit^,  aftflr  leierring  to  [some  of  then 
«aMa,  remarka  that  tbey  wonld  probably  be  held  otherwise  now,  btemue  tiie 
origiiial  debtori  therein  wei«  not  discharged ;  but  doubtleaa  he  had  not  had 
OGcanon  to  giTe  them  tery  chwe  attention.  The  distinction  is  rocognized  in 
1  Saand.  211  b  (note  to  Forth  v.  Stanton).  "  The  quettion  whether  each 
particular  case  oomei  within  this  clanse  of  the  statute  or  not,  depends  on 
the  fitct  of  the  original  party  remaimng  litAle,  eovpled  with  ike  abtenee  of 
any  litMUtg  on  the  part  of  a»  d^miaei  or  hit  prtyerty,  eecepf  tuch  at 
aritei  from  hit  a^ett pntmu." 
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clearly  trae  than  in  the  case  of  a  guaranty  of  aD  old  debt.^  If, 
for  instance,  goods  are  sold  upon  the  sole  credit  and  responsi- 
bilitj  of  the  defendant,  though  delivered  to  a  third  person,  there 
is  no  liabilit;  to  which  that  of  the  defendant  can  be  collateral, 
and  consequently  it  does  not  require  a  memorandum  in  writ- 
ing.* In  such  case,  the  common  action  of  md^atus  a$mmpat 
is  the  proper  remedy  against  him,  and  a  special  count  upon  the 
promise  is  not  necessary,  as  it  would  be  if  his  undertaking  were 
collateral.  On  the  same  principle,  it  has  been  very  lately  held 
in  the  Common  Fleas,  that  when  one  advances  money  at  the 
request  of  another  (and  on  bis  promise  to  repay  it)  to  pay  the  - 
debt  of  a  third  party,  as  the  payment  creates  no  debt  against 
such  third  party,  not  being  made  at  all  upon  his  credit,  the  lia- 
bility of  the  party  on  whose  request  and  promise  it  was  made 
is  original  and  not  collateral,  and  not  within  the  Statute  of 
Frauds." 

§  196.  It  was  held  recently,  in  tho  Supreme  Court  of  Ver- 
mont, that  where  the  original  debtor's  liability  is  contingent, 
and,  the  contingency  occurring,  he  is  discharged,  the  defendant's 
guaranty  made  before  it  occurred  was  disoharged  with  it.  "  The 
accessory  obligation  must  necessarily  fall  with  the  principal  ob- 
ligation." *  And,  conversely,  if  the  obligation,  either  on  the 
part  of  the  third  party  or  on  the  part  of  the  defendant,  is  simply 
contingent  at  the  time  of  the  contract,  the  happening  of  the 
contingency  in  the  interim  can  have  no  effect  to  draw  the  case 
within  the  operation  of  the  statute.'  The  case  of  Buckmyr  v. 
Damall  is  strongly  illustrative  of  this  point.     There  the  defend' 

■  Roberta  on  Fnudg,  p.  216 ;  Tileston  v.  Nettleton,  6  Pick.  (Mau.)  609 : 
Doyle  «.  WMM,  26  Maine  (13  8hep.),  341 ;  Arbnckle  f.  Hawkes,  20  Venn, 
fiSB;  Antonio  e.  CUiaej,  S  Rich.  (S.  C.)  201 ;  Brown  n.  Curtiw,  2  Ccmat. 
(N.  T.)  220 ;  Booker  o.  Tally,  2  Hiim[di.  (Tenn.)  SOS ;  Rhodea  v.  Loedi, 
3  Stew.  &  Fort.  (Ala.)  213. 

»  McCaffil  e.  Raddiffb,  8  Robertson  (N.  T.),  Wfi. 

»  Pearoe  o.  BlagraTe,  3  Com.  Law,  388 ;  Prop's  of  Upper  Locks  p.  Ab- 
bott, 11  N.  H.  167.  *  Smith  d.  Hjde,  19  Venn.  64. 

'  HarriogtoD  e.  Bich,  6  Verm.  666 ;  Elder  e.  Waifield,  7  Han.  &  J. 
(Ud.)  391,  per  Buchanan,  C.  J.,  AtOe,  g  164. 
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ant,  ID  cooBideration  that  the  pliuatiff  at  his  request  would 
hire  a  horse  to  one  English  to  ride  to  another  town,  promised 
that  En^ish  should  return  him  again.  At  the  first  hearing  of 
the  case,  a  minority  of  the  judges  thought  the  defendant's  prom- 
ise was  not  within  the  statute,  because  English  was  not  liable 
upon  any  contract ;  but  that,  if  any  action  could  be  maintained 
against  him,  it  must  be  for  a  tvhtequent  wrong  in  detaining  the 
horse  or  actually  conTerting  it  to  his  own  use.  The  last  day  of 
the  term,  the  Chief  Justice  delivered  the  opinion  of  the  court. 
He  said  the  objection  had  been  made  by  some  of  the  judges 
that  if  English  did  not  deliver  the  horse,  he  was  not  chargeable 
in  an  action  on  the  promise,  but  in  trover  or  detinue,  which  are 
founded  npon  the  tort,  and  for  matter  subsequent  to  the  agree- 
ment. But  it  was  held  by  all  that,  as  English  might  be  charged 
in  the  bailment  in  detinue  on  the  original  delivery,  and  detinue 
was  the  adequate  remedy,  the  promise  of  the  defendant  was 
collateral  and  within  the  reason  and  the  very  words  of  the 
statute.^  This  case  has  been  already  referred  to,  as  showing 
that  the  defendant's  assumpsit  may  be  collateral  to  a  third  per- 
son's liability  in  tort,  but  it  determines  also  by  implicadon,  that 
that  liability  must  b^n  to  run  with  the  defendant's  assumpsit ; 
for  it  was  only  upon  the  ground  that  detinue  would  He,  the  root 
of  which  action  was  the  original  delivery,  raising  at  the  instant 
a  contract  for  the  redelivery,  that  the  judges  found  themselves 
enabled  to  apply  the  statute. 

§  197.  As  to  the  liability  of  the  person  for  whose  benefit  the 
promise  is  made,  it  was  laid  down  by  Mr.  Justice  Buller,  iu  the 
case  of  Matson  v.  Wharam,  that  if  be  be  himself  liable  at  all 
the  promise  of  the  defendant  must  be  in  writing.' .  If  this  rule 
be  understood  as  confinedto  cases  where  the  third  party  and  the 

'  BuckmTT  (or  Birkmire,  or  Boniqnemire)  e.  DridiU,  1  Balk.  27 ;  6  Mod. 
348;  8  Ld.  fUymood,  1086.  Lord  Hardwii^,  in  Tomlmton  v.  GUI,  Am* 
bier,  330,  commenting  on  thii  cue,  remarka  that  tbe  diitiiiction  taken  in  it 
"  ia  a  T«i7  flight  and  cobweb  distinction."  It  if  not  eaa;  to  lee,  however, 
how  it  related  to  tlie  caae  before  kirn.  I  do  not  understand  hi«  Lordahip  to 
condemn  the  doctrine  in  regard  to  the  neceuitj  of  the  liabili^  of  the  lUid 
partjexiaiiDg  at  the  time  of  the  defendant'!  promiaa. 

■  MatMn  D.  Wbanm,  2  T.  B.  80. 
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defendant  are  liable  in  the  same  way,  and  to  do  the  same  thing, 
the  one  aB  principal  and  the  other  as  snrel;,  it  may  be  accepted 
as  the  uniform  doctrine  of  all  the  cases  both  in  England  and 
in  our  own  country .^  The  defendant  is  said  to  come  in  aid  to 
procure  the  credit  to  be  given  to  the  principal  debtor.*  The 
question  therefore  ultimately  is,  upon  whose  credit  the  goods 
were  sold  or  the  money  advanced,  or  whatever  other  thing  done 
which  the  defendant  by  his  promise  procnred  to  be  done.  If 
any  credit  at  all  be  given  to  the  third  par^,  the  defendant's 
promise  is  required  to  be  in  writing  as  collateral.'  And  the 
rule  applies  equally,  where  there  is  .already  an  existing  liability 
of  the  principal,  and  the  evidence  shows  that  the  plaintiff,  by 
accepting  the  defendant  as  surety,  does  not  release  his  claim 
upon  the  principal.*  All  the  cases  show  that  it  does  not  matter 
upon  which  of  the  two  parties  the  plaintiff  principally  depends 
for  payment,  so  long  as  the  third  party  is  at  all  liable  to  him 
to  do  the  same  thing  which  the  defendant  has  engaged  to  do.* 

'  Bartxr  v.  Fox,  1  SUi^  370 ;  Backmyr  v.  DanuUl,  »upra;  'HleatoD  t. 
Nettl«tOD,  6  Kck.  (Mam.)  609 ;  Peabodj  e.  Hftrvey,  4  Goqd.  119 ;  Hun- 
tingdon  v.  Harvoj,  lb.  121 ;  Newell  t.  Ingraham,  16  YeTm.  422 ;  Cutler  e. 
Hinton,  6  Rand.  (V«.)  608 ;  Ware  n.  Stephenson,  10  Uigh.  (V».)  166 ; 
Noyec  v.  Homphreyi,  11  GrU.  (Ta.)  636;  Leland  v.  CreyoD,  1  BilcCord 
(8.  C),  100 ;  Taylor  e.  Drake,  4  Strobh.  (S.  C.)  4S1 ;  Pnckett  n.  Bates,  4 
Ala.  390 ;  Capenon  v.  Gray,  4  Yerg.  (Teim.)  663 ;  Hall  r.  Wood,  3  Cband. 
(Wis.)  38. 

•  Aldrich  t>.  JeweU,  12  Term.  125. 

*  Andenon  e.  Ha^rman,  1  H.  Black.  120 ;  GahiU  tt.  Bigelov,  16  Pick. 
(Maw.)  369 ;  Chaae  o.  Day,  17  Johns,  (N.  T.)  114 ;  Brady  o.  Sackrider,  1 
Sandf.  (N.T.)614;  Elder  d.  Warfield,  7  Hair.  A  J.  (Md.)  391;  ConoUy 
t>.  Kettlewell,  1  GiU  (Md.),  260;  Larson  o.  Wyman,  14  Wend.  (N.  Y.) 
246;  Darlington  v.  McCunn,  2  E.  D.  Smith  (N.  Y.),  411;  Hanford  e. 
Higgins.  1  Bosw.  (N.  Y.)  441;  Allen  e.  Scarf,  1  Hilton  (S.  Y.),209; 
Buahee  v.  AUen,  31  Yerm.  631 ;  Walker  e.  Richards,  39  N.  H.  269 ;  Dixon  . 
o.  Frazer,  1  E.  D.  SmJtii  (S.  Y.),  32 ;  Steele  e.  Towne,  28  Tenn,  771 ; 
n:ii-  R.TBOnd,  3AIlen(Maw.).M0!  Swifto.  Pierce,  18  Allen  (Mass.),     . 

dn  t>.  Dohlonde,  1  Sel.  Cas.  Ala.  602;  Breder  e.  Peodell,  12 
Read  u.  Ladd,  Edm.  Sel.  Cas.  (N.  T.)  103 ;  Jmte,  S  167. 
.  HatchinsoD,  2  Wils.  94 ;  Curtis  r>.  Brown,  6  Cush.  (Mass.)  491. 
so  Jack  v.  MoirisoD,  48  Pemi.  State,  113.  The  decision  in  Seed 
I,  31  CoDD.  360,  seecns  to  be  in  conflict  with  this  well<settled 
hoag^  it  la  disavowed  by  the  opinion. 
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If,  bowerer,  the  credit  is  giTen  to  both  jointly,  as  neither  can 
be  sfud  to  be  surety  for  the  other  to  the  creditor,  their  engage- 
ntent  need  not  be  in  writing.^ 

§  198.  It  is  sometimes  a.  matter  of  difficolty  to  determine 
to  whom  the  credit  has  been  actually  ^vec,  whether  to  the 
defendant  alone,  in  which  case  the  debt  is  his  own,  and  his 
promise  is  good  without  writing,  or  to  the  third  party  to  any 
extent,  in  which  case  the  defendant's  promise,  being  only  col- 
lateral to  or  in  aid  of  the  third  park's  liabihfy,  requires  a 
writing  to  support  it.  In  the  absence  of  any  other  circum- 
stance to  show  the  understanding  of  the  parties,  the  expres- 
sions  used  by  the  party  promising  are  donhtless  to  be  resorted 
to.  It  has  been  held  by  Holt,  C.  J.,  that  a  promise  "  to  be 
the  paymaster"  of  such  an  one  as  shall  render  services  to  a 
third  party,  is  to  be  taken  as  an  absolute  engagement  showing 
the  promisor  alone  to  be  liable ;  but  that  if  the  words  are  "  to 
see  him  paid,"  this  is  only  a  promise  to  pay  if  the  third  party 
does  not,  and  is  collateral  and  within  the  statute.'  On  the  other 
hand,  it  seems  to  have  been  considered  in  subsequent  English 
cases  that  the  latter  expression,  uncoutrolled  by  circumstances, 
would  not  necessarily  import  a  collateral  eng^^ment.^  Bat 
even  a  promise  in  terms  "  to  pay  "  does  not  make  the  promisor 
*  absolutely  liable,  so  as  to  dispense  with  a  writing,  if  it  appear 
in  pcHnt  of  fact  that  the  third  party  who  received  the  benefit  of 
the  promise  was  liable  with  him.*  ,  It  is  material  to  know  to 
whom  the  charge  is  made  on  the  plaintiff's  books.  In  Mataon 
«.  Wharam,  and  Anderson  v.  Hayman,  before  cited,  the  charge 

>  Wunwright  s.  Straw.  16  Tbttd.  316;  WiUiami,  Ex  parte,  iYtag. 
(Tenu.)  679 ;  Het£«ld  e.  Dow,  3  Dntdi.  (K.  J.)  440.  Gibba  (r.  Bluichara, 
Ifi  Mich.  £92 ;  Swift  t.  Pieroe.  18  AUen  (Mui.),  186. 

*  Watkins  s.  Pwkina,  1  Ld.  Bajnu.  224.  And  lae  Skinner  e.  Conant,  S 
Term.  458 ;  and  Bates  v.  Starr.  6  Ala.  691 ;  Briggs  e.  ETana,  1  £.  D. 
Smith  (N.T.),  192. 

*  Jonea  o.  Cooper,  1  Cowp.  227 ;  Mataon  o.  Wbanm,  2  T.  R,  80.  See, 
abo,  Thwaitei  v.  Carl,  6  B.  Mod.  (Kj.)  472. 

*  Blake  v.  Fuilin,  23  Maine,  896 ;  Uo«et  t>.  Norton,  86  Maine  (1  Heath), 
113,  and  the  case*  hemnafter  cited  on  thii  tabject.  But  lee  EoaieU  ». 
Babcock,  2  »tep.  (14  Maine)  188. 
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waB  made  to  the  third  par^,  and  this  circamstance  controlled 
the  absolute  expreesiona  ased  by  the  defendants,  and  their  en- 
gagements -were  held  collateral.^  And  in  like  manner  the  &ct 
of  the  bill  being  presented  to  the  original  debtor  in  the  first  in- 
stance, if  unqualified  by  otlier  circumstances,  proves  the  credit 
given  to  him,  and  that  the  defendant's  promise  la  collateral 
only.'  But  it  is  material  to  remark  that,  though  the  debiting 
of  the  third  party  on  the  plaintiETs  books  or  the  presentatioii 
of  the  account  to  him  is  evidence  agatrut  the  plaintiff  to  show 
'  that  he  gave  credit  to  the  third  party,  so  as  to  render  a  writing 
necessary  to  hold  tlie  defendant,  his  debiting  of,  or  presentii^ 
the  account  to,  the  defendant  is  not  evidence  for  him  to  shov 
tliat  he  trusted  the  defendant  only,  vhile  in  fact  the  goods  were 
delivered  or  the  services  rendered  to  the  third  party."  The 
delivery  to  the  third  party  is  not  conclusive  against  the  plaintiff, 
bat  evidence  will  be  admitted  to  show  that  it  was  done  by 
mistake.* 

§  199.  But,  after  all,  it  is  impossible  to  specify  any  one  fact 
or  set  of  focts,  on  wbicb  the  question  to  whom  the  plaintiff  gave 
credit  is  to  be  determined.  In  the  language  of  0.  J.  Buchanan, 
in  Elder  v.  Warfield,'  "  the  extent  of  the  undertaking,  the  ex- 
pressions used,  tlie  situation  of  the  parties,  and  all  the  circum- 
stances of  the  case,  should  be  taken  into  consideration."  In 
Eeate  v.  Temple,  in  the  Common  Pleas,  an  instructive  case  on 
this  subject,  the  defendant  was  a  lieutenant  in  the  navy,  and 
said  to  a  slop-seller,  who  was  to  supply  the  crew  with  clothes, 
that  he  would  "  see  him  paid  at  the  pay-table,"  and  afterwards, 

'  See,  alw,  Lebnd  v.  Crej-on,  1  McCorf  (S.  C),  100 ;  ConoUy  p. 
EettleweU,  1  Oili  (Md.),  260;  Dixon  v.  Fmier,  1  E.  D.  Smitli  (S.  T.), 
Si.  But  eridence  that  the  cbai^  wu  made  to  the  defendant  ii  not  eonelwiM 
that  credit  wu  e:iTeB  to  him.    Swift  v.  Pierce,  13  Allen  (Mmi.),  136. 

'  Lanoa  r.  Wymwi,  14  Wend.  (N.  Y.)  246;  PenneU  o.  Pente,  4  E.  D. 
Smith  (N.  y.),  639. 

*  CuUere.HiDtoD,6Ruid.  (Ta.)  W9;KiD]odke.  Brown,  IRidi.  (8.  C) 
228 ;  Noye*  r.  Humphrey!,  11  Grat.  (Vk.)  636 ;  Walker  v.  EUchorda,  41  N. 
H.  388.  Id  Scadder  c.  Wade,  1  South.  (N.  J.)  249,  the  jurj  found  that  in 
fkct  the  whole  credit  waa  given  to  the  defeudanL 

*  Loonui  p.  Smith,  17  Conn.  115.  *  7  Harr.  A  J.  391. 
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that  he  vould  "aee  him  pud."  Among  other  oiioumstances 
to  show  thftt  the  slop-seller  actually  relied  upon  the  power  of 
the  defendant  to  stop  the  money  out  of  the  men's  pay,  and  not 
upon  his  personal  liability,  the  court  laid  great  stress  upon  the 
ikct  that  the  sum  claimed  waa  very  large,  so  much  so  that  it 
seemed  it  never  could  have  been  contemplated  to  rely  entirely 
for  it  upon  the  personal  credit  of  a  lieutenant  in  tlie  navy,  who 
could  not  bo  expected  to  be  responsible  for  so  large  aa  amount.^ 
Of  course  the  question  to  whom  the  credit  was  originally 
giren,  to  be  determined  upon  all  the  ciroumstancee  of  the  case, 
is  one  for  the  jury  as  matter  of  fact. 

§  200.  Having  now  seen  what  kinds  of  obligations  on  the 
part  of  the  original  debtor  and  of  the  guarantor,  respectively, 
the  statute  is  intended  to  effect,  and  also  that  these  two  obli- 
gations are  to  concur,  in  order  to  bring  a  case  within  it,  it 
remains  to  be  considered  in  tbe  last  place,  in  what  cases  the 
obligation  of  the  guarantor  is  not  within  the  statute,  though  it 
concur  or  coexist  with  that  of  the  original  debtor.  Upon  this 
by  iitr  the  most  intricate  division  of  this  title,  it  is  found  to  be 
impossible  to  lay  down  any  one  general  rule  which  shall  com- 
prehend and  reconcile  all  the  dedsions  in  our  own  courts  and 
those  of  England,  consistently  with  what  is  believed  to  be  the 
intent  and  policy  of  tbe  statute  itself.  The  safest  course  to  be 
pursued,  and  that  which  will  probably  lead  in  the  end  to  the 
soundest  conclusions  upon  the  subject,  will  be  to  examine  some 
of  the  leading  English  cases,  ascertain  upon  what  principles 
they  were  decided,  and,  if  we  may,  how  far  the  existing  body 
of  decisions  are  reconcilable  therewith. 

§  201.  First,  there  is  a  large  class  of  cases  which  hold  that  if' 
the  defendant  (meaning  the  par^  who  mi^es  the  promise  to 

'  Keate  e.  Temple,  1  Boa.  &  Fall.  166.  See,  fitrtiieT,  on  thU  nibject, 
Simpson  t.  PeotoD,  2  Cro.  ft  Mew.  430;  Pajne  e.  Baldwin,  14  Barb. 
(N.  T.)  e70;  Cbuev.  Day,  17  Johna.  (N.  Y.)  114;  Smith  e.  Hyde.  19 
Tern.  M ;  SiocUir  e.  BichardwMi,  18  Term.  8S ;  Het6eld  v.  Dow,  S  Dntch. 
(N,  J.)  440 ;  Huen  o.  Bearden,  4  Sneed,  48 ;  Tnrton  e.  Burke,  4  Wiscon- 
■in,  123 ;  ProMer  d.  Allen,  Gow,  117 ;  BiUingsIey  e.  Dempeowolf,  11  Ind. 
4U;  Blodgen  v.  Low«U,  3S  Venn.  174. 
18 
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anBirer  for  the  debt,  defonlt,  or  miscarriage  of  another),  for  his 
own  Qse  aud  adTantage,  procures  from  the  creditor  the  surren- 
der, release,  or  waiver  of  a  lien  or  secnrity  which  the  latter 
holds  for  the  debt  owing  him,  the  defendant's  promise,  made  in 
consideration  of  such  surrender,  release,  or  waiver,  to  be  an- 
swerable for  (be  debt,  is  not  embraced  hy  the  provisions  of  the 
Statute  of  Frauds. .  It  is  simply  a  purchase  from  the  creditor 
of  such  lien  or  security,  for  a  price  which  is  the  amount  of  the 
original  debt.  The  leading  case  to  this  effect  is  Castling  v. 
Aubert,  decided  by  the  Court  of  Queen's  Bench  in  1802. 

§  202.  The  plaintiff  as  insurance  broker  had  effected  various 
policies  of  insurance  for  one  Grayson,  and  was  under  accom- 
modation acceptances  for  him,  and  had  a  lien  on  the  polides 
to  indemnify  himself  against  the  acceptances.  A  loss  happened, 
and  Grayson  needing  the  policies  to  present  in  order  to  get  the 
money,  the  plaintiff  was  applied  to,  to  give  them  up  for  that 
purpose  to  the  defendant,  who  was  Grayson's  agent  at  that 
time  for  the  management  of  his  insurance  affairs.  Some  of  the 
acceptances  were  outstanding,  particularly  one  for  £181  !»., 
on  which  Grayson  as  drairer  and  the  plaintiff  as  acceptor  had 
been  sued ;  and  the  defendant  undertook  verbally,  in  consider- 
ation of  the  policies  being  made  over  to  him,  to  pay  that  par- 
ticular acceptance  and  the  costs,  and  to  deposit  money  with  a 
banker  for  the  satisfaction  of  the  others  as  they  became  due. 
The  plaintiff  delivered  up  the  policies,  but  the  defendant  did 
not  pay  the  acceptance  or  costs.  Beside  the  special  count  upon 
the  agreement,  the  declaration  contained  a  count  for  money  had 
and  received,  upon  which,  as  Lord  Ellenborough  observed,  the 
plaintiff  was  entitled  to  recover,  as  the  defendant  had  received 
a  much  larger  amount  from  the  underwriters.  But  after  recap- 
itulating the  facts,  and  without  reference  to  the  common  count, 
his  Lordship  remarked  that  in  entering  into  the  agreement  the 
defendant  "  had  in  contemplation  not  principally  the  discharge 
of  Grayson  but  the  discharge  of  himself.  That  was  his  moving 
consideration,  though  the  dischai^  of  Grayson  would  event- 
ually follow.    It  is  rather,  therefore,  apurehaie  <if  tht  ttcvri- 
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iua  which  the  plaintiff  held  in  his  hands.  This  is  quite  beside 
the  mischief  provided  against  by  the  statate,  which  was  that 
persons  should  not,  b/  their  own  nnToached  nndertaking,  with- 
out writing,  charge  themselTes  for  the  debt,  default,  or  miscar- 
riage of  another."    And  the  plaintiff  had  judgment.' 

§  20S.  It  is  to  be  carefiill;'  noted  that  in  Uiis  case  the  veiy 
lien  or  security  which  the  creditor  held  was  procured  by  the 
defendant  for  his  own  use,  and  it  is  thus  that  the  transactiou 
acquires  the  character  attributed  to  it  by  the  court  of  a  sale  by 
one  party  and  a  purchase  by  the  other.  The  ciroumstanoe 
that  the  payment  of  the  price  by  the  latter  is  to  take  the  fonu 
of  discfaar^ng  the  debt  of  another  person,  is  treated  by  the 
court  as  merely  incidental  and  as  not  depriving  the  arrange- 
ment of  its  other  and  primary  and  essential  character.  The 
true  meaning  of  this  decision  is  well  illustrated  by  reference  to 
a  late  case  in  the  Court  of  Exchequer,  where  it  was  attempted 
to  be  applied.  The  foots  substantially  were  that  the  plaintiff 
had  been  employed,  by  a  then  part-owner  of  the  ship  "  Mathe- 
sis,"  to  procure  a  aharier  for  the  vessel  under  an  agreement 

<  Ctalting  s.  Aabert,  2  Esit,  S2S .  The  cue  of  Wtlker  c.  Tajlor,  dedd> 
ed  b7  ChieMiutice  Tindal  U  nui  priut  in  1834,  preieiiM  i  stale  of  fkctt 
piecisely  uiBlogoui  to  thoie  id  the  principal  cue,  and  upon  that  ground  na 
nghHj  decided.  6  Cu.  &  Pa.  702.  And  see  Fitzgerald  r.  Dreuler,  6  C. 
B.  892.  The  following  are  aome  of  tl>e  American  casea  which  aeem  to  be 
in  accordance  with  the  principle  of  CutUng  v.  Aubert.  Allen  v.  Thompson, 
10  N.  H.  82.  Here  the  plaintiff  bad  obtained  the  account  book  of  hig 
debtor  as  a  pledge  to  vecure  the  debt,  and  the  defendant,  in  consideration 
that  the  plaintiff  wonid  deliver  up  the  hook,  to  one  B.  to  collect  the  denundi, 
verballf  promised  the  plaintiff  to  paj  him  the  amount  due  from  the  debtor 
if  B.  ihould  not  collect  enou^  for  that  purpose ;  the  court  holding  that  the 
delivery  of  the  book  to  B.  on  the  defendant's  request,  wss  in  effect  the  same 
as  a  deliverf  to  the  defendant  tdnuelf.  Also  Gardiner  v.  Hopkins,  fi  Wend. 
(S.  Y.)  23 ;  French  e.  lliompson,  6  Term.  &i ;  Olmstead  v.  Greenlj,  IB 
Johns.  (S.  Y.)  12,  13 ;  Hindraan  v.  Langford,  8  Strobh.  (S.  C.)  207 ;  and 
Wolff  r.  Eoppel,  fi  Hill  (N.  T.),  458,  where  the  rule  was  applied  (perhaps 
unnecessarily)  to  the  case  of  a  factor  guaranteeing  tus  sales  under  a  dtt 
ertdtre  commission.  A  promise  hj  the  purchaser  of  personal  property  sub- 
ject to  mortgage,  to  pay  the  mortgage  note,  the  mortgagor  continuing 
liable  notwidistanding  the  promise,  is  within  the  statute  and  must  be  in 
vriting.    DoolitUe  v.  Kaylor,  2  Bonr.  (N.  Y.)  206. 
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that,  in  consideration  of  his  pacing  a  certain  sum  due  from  the 
ship  for  repairs,  he  should  have  a  lion  upon  her  certJfioat«  of 
register,  and  should  collect  and  receive  the  freight.  The 
"  Hathesis  "  made  her  Tojage  and  returned  to  England,  and  it 
turning  oat  that  there  waa  difficulty  in  efiecting  a  settlement 
between  varioua  parties  having  varioua  interests  in  or  claims 
*  upon  the  ship,  they  all,  including  the  plaintiff,  executed  a 
writing  by  which,  among  other  things,  the  defendants  ^roed 
to  pay  the  [daintiff  his  commissions  on  the  charter-party  when 
ascertained,  and  all  together  ^p%ed  that  no  person  signing  the 
agreement  should  put  or  cause  to  be  put  any  atop  on  the 
freight,  and  that  if  such  stop  was  pot  on,  the  defendants  un- 
dertook to  have  the  same  removed.  This  was  the  writing  pro- 
duced in  evidenoe,  and  in  regard  to  which  the  defendants 
contended  that  it  purported  to  bo  an  agreement  to  answer  for 
the  debt,  default,  or  miscarriage  of  another,  within  the  Statute  of 
Frauds,  and  did  not  disclose  upon  the  face  of  it  any  consider^ 
ation  moving  &om  tbe  plaintiff,  and  was  therefore  nudum  pac- 
tum. They  contended  alao  that  there  was  a  variance  between 
it  and  the  declaration,  which  set  forth  the  plaintiff's  lien,  and 
that  the  defendants  were  the  brokers  for  parties  who  during 
the  voyage  had  become  owners  of  the  ship,  and  that  it  became 
desirable  tor  them  to  obtain  immediate  possession  of  the  ship, 
and  tbey  were  therefore  anxious  that  tbe  plaintiff  should  aban- 
don his  right  of  receiving  the  freight,  and  that,  in  consideration 
of  the  premises,  and  that  the  plaintiff  would  relinquish  his 
right  to  collect  the  fre^ht,  the  defendants  promised  and  agreed 
to  pay  him  his  commission  ;  that  the  plaintiff  did  relinquish 
his  right  of  collecting  the  freight,  but  that  the  defendants  would 
not  pay  htm  his  oommission :  allegations  evidently  framed  to 
bring  the  case  witJiin  the  rule  in  Castling  v.  Aubert.  The  court, 
however,  held  there  was  a  variance,  and  that  the  contract  proved 
was  within  the  Statute  of  Frauds ;  Pollock,  G.  B.,  saying,  '<It 
is  not  an  agreement  by  tlie  defendants  to  pay,  in  consideration 
of  the  pluntiff  abandoning  his  rights,"  but  that  it  waa  "  in  con- 
udoration  of  his  not  asserting  any  lien  upon  the  freight,  with- 
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out  regard  to  the  qaestion  whether  he  was  or  not  entitled  to 
snch  lien."  ^  In  another  oaae,  not  quite  so  recent,  where  the 
discontinnaace  of  a  suit  was  the  connderation  of  the  defendant'e 
promise,  and  it  was  contended  that  the  statute  did  not  apply, 
because  a  new  consideration  moved  between  the  parties  to  tlie 
goaranty,  the  Court  of  Queen's  Bench  held  otherwise,  Fatteson, 
J.,  remarking  that  the  cases  on  that  point  "  had  been  where 
something  had  been  given  up  by  the  plaintiff  and  acquired  hg 
ihs party  making  thapromiM;  as  the  security  for  a  debt."* 

§  204.  The  Supreme  Court  of  Massachusetts  have  very  clearly 
announced  the  same  doctrine  in  these  oases  where  the  promise 
is  mode  in  consideration  of  the  relinquishment  of  a  lien.  They 
say,  "  Where  the  plaintiS*  in  consideration  of  the  promise  hae 
reUnqoisbed  some  lien,  benefit,  or  advant^^,  for  securing  or 
recoTering  his  debt,  and  where,  by  means  of  such  relinquish- 
ment, the  same  interest  or  advantage  haa  emired  to  the  benefit  of 
the  d^endant,  there  his  promise  is  binding  without  writing.  In 
such  case,  though  the  result  is  that  the  payment  of  the  debt  of 
the  third  person  is  efifocted,  it  is  so  incidentally  and  indirectly, 
and  the  substance  of  the  c<Hitract  is  the  purchase  by  the  defend- 
ant  from  the  plaintiff  of  tiie  lien,  right,  or  benefit  in  question." 
"  It  is  not  enough  that  the  pluntiff  has  relinquished  an  advan- 
tage  or  given  up  a  lien  in  oonsequence  of  the  defendant's  prom- 

'  Goll  o.  LinAuj,  4  Welj.,  HorL  &  Gord.  45.  Ho  ume  ooort,  »  j6tz 
later,  fpij  Outling  e.  Aubert  to  tbe  cue  of  >  Terbnl  tgreement  thtit  % 
jndgmeDt  previoiulj  obtuned  a^ut  the  defenduit  u  surety  on  certain  old 
obligationa  of  a  tlurd  person,  should  stand  as  collateral  lecnritj  for  certain 
new  obligations  of  that  person.  (Macrorj  o.  Scott,  e  W.,  H.  &  G.  907.) 
Parke,  B.,  speaka  of  the  judgment  ai  a  J^nd  which  is  only  to  be  appropri- 
ated in  a  different  waj,  and  considers  that  the  case  fslls  within  &e  principle 
of  the  decision  in  Csstling  v.  Aubert.  It  would  seern,  however,  that  if  the 
jodgment  was  alreadj  blading  on  the  defendant  and  the  effect  of  his  prom- 
ise was  onlf  to  applj  tbe  amount  to  a  different  account  of  the  same  par^, 
it  is  better  to  let  the  case  stand,  on  tbe  gronad  that  in  realilf  no  new  obli- 
gation b  imposed  upon  the  defendant,  than  to  strain  unueceisarilj  so  plain 
a  dedaion  as  that  referred  to. 

■  Tomlinson  e.  Gell  [not  001},  6  Adol.  &  EU.  564.  See,  also,  Chater 
V.  Beckett,  7  T.  B.  201,  where  the  plainltfi'  gare  up  a  ea.  ta.,  bat  still  the 
defendant's  promise  was  held  bad  hy  tbe  statute. 
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ise,  if  that  advantage  has  not  also  directly  enared  to  the  benefit 
of  the  defendant,  so  as  in  effect  to  make  it  a  parchase  by  the 
defendant  from  the  {daintifT."  * 

§  206.  The  case  of  Hoiilditch  v.  Milne,  decided  by  Lord 
Eldon  at  niti  priut  {ffior  to  Castling  v.  Aubert,  seems  to  stand 
by  itaelf  in  English  lav,  so  far  as  it  holds  diat  the  mere  relin- 
quishment of  a  lien  by  tbe  creditor,  vhether  it  enures  to  the  de- 
fendant or  not,  is  sufficient  to  take  the  promise  of  the  latter, 
made  in  consideration  of  such  relinquishment,  out  of  the  stat- 
ute. In  that  case,  certain  carriages  belon^ng  to  one  Ck>pey 
had  been  seat  by  the  defendant  to  the  plaintiff  to  be  repured, 
and  the  defendant  gave  the  orders  concerning  them.  The  bill 
vas  made  oat  to  Copey  when  the  repairs  vere  finished ;  but  the 
order  came  from  the  defendant  to  pack  them  up  and  send  them 
on  board  ship,  Mid  about  the  same  time  a  verbal  statement 
fixim  him  ^at  be  would  pay  for  them.  Upon  the  receipt  of  tbat 
engagement,  the  carriages  were  packed  and  shipped  accordingly. 
It  was  in  evidence  alao  that  afterwards,  when  the  bill  was  pre- 
sented to  the  defendant,  he  said  be  had  the  money  to  pay  it, 
though  he  did  not  say  whether  it  was  his  own  or  Oopey's.  Lord 
Eldon  said,  if  a  person  had  obtained  possession  of  goods  on 
which  a  landlord  bad  a  right  to  distrain  for  rent,  and  he  prom- 
ised to  pay  the  rent,  though  it  was  clearly  the  debt  of  another, 
yet  a  note  in  writing  was  not  necessary,  and  that  such  a  case 
appeared  to  apply  precisely  to  the  one  before  him.  The  plaintifis 
had  to  a  certain  extent  a  lien  upon  the  carriages,  which  they 

1  Per  Shaw,  C.  J.,  in  Cnrtu  V.  Brown,  6  Colli.  491,  493.  And  see  Nel- 
BOn  o.  Bojnton,  S  Met.  (Mub.)  S96 ;  Alger  p.  ScotUIb,  1  Gray  (Mus.), 
898 ;  Smith  v.  Shywaid,  5  Greenl.  (Me.)  604;  Bojrce  o.  OfreDS,  2  McCord 
(S.  C),  208 ;  Scott  t>.  Thonuw,  1  ScMn.  (111.)  66 ;  Stem  d.  Drinker,  3  E. 
D.  Smith  (N.  T.),  401 ;  Van  BljA  v.  PulTer,  HiU  A  Denio  (N.  T.),  47 ; 
Fftj  p.  Bell.  lb.  261 ;  Mtilorj  e.  GiUett,  28  Barb.  (N.  Y.)  610 ;  Spooner  «. 
Drum,  7  Ind,  81 ;  Lunpton  e.  Hobart,  36  Venn.  697 ;  CroM  v.  lUcbardioii, 
30  Verm.  641 ;  Fish  e.  Thomu,  6  Graj'  (Mub.),  46.  The  oase  of  King  v. 
Deipard,  6  Wend.  (N.  Y.)  277,  the  facto  of  which  are  verj  flimilu  to  those 
in  Cnr^B  v.  Brown,  is  perhaps  determinable  opon  the  ground  that  the  claim 
againtt  the  original  deblAr  waa  actuallj'  abandoned.  Bee  alM  in  Bopport  of 
the  text,  CorkiDB  r.  ColliiiB,  16  Mich.  478 ;  Arnold  o.  Stedman,  46  Fenn. 
Slate,  186.     Contra,  Shook  «.  Van  Mater,  32  ^m.  6SS. 
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parted  with  on  the  defendant's  promise  to  pay,  and  it  vas  held 
that  for  that  reason  the  case  was  out  of  the  statute.^  From  the 
dreumstance  that  the  goods  in  question  pamed  into  the  hands 
of  tiie  defendant,  when  tiie  lien  was  relinquished,  it  might  be 
inferred  that  it  enured  to  hie  henefit.'  But  in  several  of  the 
American  States,  more  particularly  in  South  GaroUoa,  it  has 
been  broadly  decided  that  the  mere  relinquishment  of  the  Hen 
by  the  plaintifb  was  sufficient  to  take  the  defendant's  promise 
out  of  the  statute."  In  Tennessee,  the  same  doctrine  has  been 
ui^ed,  but  the  court  declined  to  express  an  opinion,  and  deter- 
mined the  cose  upon  another  ground.* 

§  206.  But  it  is  obvious  that  Houlditch  t>.  Milne  was  decided 
upon  the  supposed  apfJication  of  Williams  v.  Leper,  a  very 
conspicuous  case  upon  this  branch  of  the  subject,  and  one  which 
most  now  be  examined,  both  as  affording  a  test  of  the  correct- 
ness of  the  first-mentioned  decision,  and  as  introducing  us  to 
another  and  most  comprehensive  class  of  cases.  It  will  appear 
that  the  doctrine  alluded  to  in  the  last  section  finds  no  support 
whatever  in  that  case,  when  closely  examined  and  rightly  un- 
derstood.    The  facts  were  that  one  Taylor,  who  was  tenant  to 

'  Honlditch  r.  Milne,  3  Eap.  86.  If,  u  is  inUmsted  in  the  report,  the 
defendADt  in  this  cue  hftd  money  of  tlie  principal  debtor  in  biE  hftndB  to  pay 
the  debt  with,  there  would  be  no  difficult;  in  the  decision.  It  would  be  a 
mere  caie  of  trust,  and  of  coune  not  within  the  statute.  See  ante,  and 
compare  Willianu  r.  Leper,  cited  in  the  following  section.  In  Bushell  e. 
Beavan,  I  Bing.  (N.  C.)  103,  there  is  an  Intiinationof  the-courtto  anDiilar 
effect  with  Houlditch  e,  Milne,  but  it  was  unncessarj  to  the  cose,  whidi  wai 
in  point  of  fact  determined  on  another  ground. 

*  This  was  the  case  in  Tindol  o.  Touchberr;,  3  Strobh.  (S.  C.)  177.  la 
1  Saunders,  211  b,  a  note  to  Forth  v.  Stanton,  it  is  suggested  tihat  Houl- 
ditch V.  Milne  maj  be  recondled  with  the  other  caiea,  because  it  ^>pean 
upon  all  the  circumstances  of  the  case  (hat  the  cole  credit  was  given  to  tlM 
defendant,  and  that  the  real  owner  of  the  carriages  was  not  at  all  liable ; 
on  which  ground  the  case  would  clearlj  he  not  within  the  statute. 

'  See  Mercein  v.  Andrns,  10  Wend.  (N,  Y.)  461,  which,  however,  was 
actnallj  determined  upon  a  different  question  unconnected  with  the  statute. 
Also  Slingerland  v.  Morse,  7  Johns.  (N.  Y.)  464.  And  the  following 
Soath  Carolina  cases :  Adkinson  r.  Barfield,  1  McCord,  676 ;  Sian  n.  Pigott, 
1  Nott  A  MeC.  124 ;  Dnnlap  v.  Thome,  1  Bich.  213. 

*  Randle  e.  Harris,  6  Yerg.  fi08. 
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the  plaintiff,  being  three-quarters  of  a  year  (or  fortj-^ve  pounds) 
in  arrear  for  rent,  and  insolvent,  conveyed  all  his  eSects  for  the 
benefit  of  his  creditors.  They  employed  Leper,  the  defendant, 
as  a  broker,  to  sell  the  effects,  and  he  advertised  a  sale  of  them 
accordingly.  On  the  morning  advertised  for  the  sale,  Williaou, 
the  landlord,  oame  to  distrain  the  goods  in  the  house.  Leper, 
having  notice  of  &e  landlord's  intention  to  distrain  them, 
promised  to  pay  the  arrear  of  rent  if  he  would  desist  from  dis- 
training ;  and  he  did  thereupon  desist.  All  the  judges  agreed 
that  Leper's  promise  was  not  within  the  Statute  of  Frauds ; 
and,  although  there  are  some  di£Eerencea  in  the  languf^  of 
their  reported  opinions,  the  ground  of  tiioir  decision  appears  to 
be  sufficiently  clear.  The  Chief  Justice,  Lord  Mansfield,  said : 
"  The  res  gettcB  would  entitle  the  plaintiff  to  his  action  against 
the  defendant.  The  landlord  had  a  legal  pledge.  He  enters 
to  distrain.  He  has  the  pledge  in  his  custody.  The  defendant 
agrees  that  the  goods  shall  be  sold  and  the  plaintiff  paid  in  the 
first  place.  The  good*  are  the  fund.  The  question  is  not  be- 
tween Taylor  and  the  plaintiff.  The  plaintiff  had  a  lien  upon 
the  goods.  Leper  was  a  trustee  for  all  the  creditors,  and  was 
obliged  to  pay  the  landlord  who  had  the  prior  lien.  This  has 
nothing  to  do  with  the  Statute  of  Frauds.  It  is  rather  a  fraud 
in  the  defendant  to  detain  the  £45  from  Uie  plaintiff  who  had 
an  original  lien  upon  the  goods."  Mr.  Justice  Aston  said  he 
looked  upon  the  goods  as  the  debtor,  as  9,  fund  between  both,  and 
he  thought  that  Leper  was  not  bound  to  pay  the  liuidlord  more 
than  the  goods  sold  for,  in  case  they  had  not  sold  for  j£4S. 
Mr.  Justice  Wilmot  said,  "  Leper  became  the  bailiff  of  the  land- 
lord, iuid  when  he  had  sold  the  goods  the  money  was  the  land- 
lord's (as  far  as  £45)  in  hit  own  baUiff't  handt.  Therefore  an 
action  would  have  lain  against  Leper  for  money  had  and  re- 
ceived for  the  plaintiff's  nee."  And  in  this  view  Mr.  Justice 
Yatea  concurred.'    Now  the  promise  of  I<eper  was  in  terms,  it 

■  WiUisnu  r.  Leper,  Bon-.  1866.  See  C\uk  v.  HtOI,  «  Halct  (N.  J.) 
78;  Alger  v.  Scorille,  1  Gray  (Mua.).  S91.,  Woodward  tr.  Wilcox,  37 
Indianm,  207  j  Stondt  v.  Hine,  15  Penn.  State,  SO.    See  rniU  S  187. 
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is  trae,  to  paj  the  debt  in  consideration  of  the  surrender  of  the 
limdlord's  lien,  and  it  vkb  aif^ed  that  he  proraised  absolutelf 
to  pa;  it,  and  not  to  pay  it  oat  of  the  goods,  or  with  any  other 
restriction.  But  it  is  clear,  in  the  first  place,  that  it  vas  not 
simply  because  the  luidlord  surrendered  his  lien  (which,  being 
a  damage  to  him,  was  a  special  consideration  moving  from  hint 
and  supporting  the  defendant's  promise)  tiiat  such  promise 
was  held  good ;  uid  hence  Houlditch  v.  Milne,  which  depends 
upon  this  notion,  cannot,  to  any  such  extent,  be  sustained. 
And  in  the  second  place,  it  is  clear  that  tiie  decision  did  not 
proceed  upon  the  mere  ground  that  Ijeper  had  acquired  the 
liwi  which  the  landlord  bad  lost,  so  as  to  make  bim  personally 
a  purchaser  of  that  lien  for  a  certain  value,  to  wit,  the  amount 
of  the  debt  he  undertook  to  pay ;  for  he  was  considered  by  all 
the  judges  as  the  mere  trustee  of  the  creditors  whom  be  repre- 
sented, and  not  as  a  purchaser  of  the  lien  for  his  own  benefit ; 
and  hence  the  case  is  to  be  distinguished  from  that  of  Castling 
V.  Aubert,  which  was  merely  and  purely  a  sale  of  the  security.* 
The  judges  really  treat  it,  not  as  a  promise  to  pay  the  debt  iu 
oonsideibtion  of  the  forbearance  to  distrain  (which  is  the  man- 
uer  in  which  it  is  presented  upon  the  statement  of  facts},  but 
as  a  transaetioD  by  which  certun  goods  were  intmsted  out  of 
tiie  landlord's  constructive  possession  and  put  in  Leper's  hands, 
for  the  purpose  of  his  converting  them  into  money  wherewith 
to  pay,  among  other  debts,  that  due  to  the  landlord.  It  was  a 
mere  case  of  agency  or  trust.  The  goods  were  the  fund  in  re- 
gard to  which  it  was  to  be  exercised.  As  Ur.  Justice  Wilmot 
said,  Leper  became  the  bailiff  of  the  landlord ;  and  it  is  most 
worthy  of  notice  that  the  court  seem  to  agree  that,  if  the  goods 
had  not  sold  for  more  than  the  landlord's  debt.  Leper  would 
not  have  been  liable  beyond  the  proceeds  of  the  sale.  The  result 

'  Both  theM  point!  are  well  illuitnted  in  the  nmilu  cue  of  Edirudi  v. 
Kelly  (iee  poit,  §  206),  where  the  argument  wm  that,  at  no  consideration 
moved  to  the  defendant,  and  at  the  defendant  had  no  penonal  intereit  in 
the  traneaeUon,  Willums  e.  Leper  did  not  apply;  bnt,  notwithatanding 
thoM  (kcte,  the  oonit  held  it  did  apply  because  of  another  and  the  bue  point 
in  that  caae. 
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is  that  Leper's  obligstion  hardly  arose  out  of  his  special  prom- 
ise at  all.  The  rea  getta  vould  have  eotitled  the  landlord  to 
his  action  against  him,  as  Lord  Mansfield  expressly  aayg. 

§  207.  It  is  deemed  well  worth  while  to  hare  analyzed  this 
decision,  becaase  oat  of  a  misunderstanding  of  it  has  grown 
a  doctrine,  which  seems  to  make  a  dead  letter  of  the  Statute 
of  Frauds  in  all  cases  of  promiseB  to  pay  the  pre-existing  debt  of 
another;  namely, that  any  new  consideration,  distinct  from  the 
debt  and  moving  between  the  parties  to  the  guaranty,  will  take 
it  oat  of  the  statute. 

§  208.  In  a  modern  case  in  the  Queen's  Bench,  the  facts 
were  almost  identical  with  those  in  Williams  v.  Leper,  and  the 
correct  view  of  that  decision  well  enforced  and  illustrated.  A 
third  party  owed  the  pluntiff  for  rent,  and  the  plaintifF  dis- 
trained upon  the  premises  cattle,  goods,  and  chattels,  of  greater 
amount  than  the  rent  arrear,  and  the  same  were  about  to  be 
sold  to  satisfy  his  claim ;  whereupon  it  was  agreed  between  him 
and  the  defendants  that  he  should  deliver  up  the  distress  and 
permit  the  goods  to  be  sold  by  one  of  them  for  the  tenant,  upon 
their  jointly  undertaking  to  pay  the  pliuntiff  the  rent  due.  That 
undertaking  was  held  binding.  Lord  Ellenborough,  C.  J.,  said : 
"  Perhaps  this  case  might  be  distinguishable  from  Williams  v. 
Leper,  if  the  goods  distrained  liad  not  been  delivered  up  to  the  de- 
fendants. But  here  was  a  delivery  to  them  in  trust,  in  eSect,  to 
raise  by  sale  of  the  goods  sufficient  to  satisfy  the  plaintiff's  de- 
mand ;  the  goods  were  put  into  their  possession  subject  to  this 
trust"  All  the  judges  concurred  that  Williams  v.  Leper  was 
decisive  of  the  case.^  Still  more  recently,  that  decision  has 
been  recognized  and  applied  in  the  Common  Pleas.  The  de- 
fendant, an  auctioneer,  was  employed  by  third  parties  to  sell 
certain  goods  on  the  premises,  and  the  plaintiff's  agent  applied 
to  him  for  rent  due  to  the  plaintiff,  saying  "  it  was  much  better 
so  to  apply  ataxi  to  put  in  a  distress  and  stop  the  sale,"  when 
the  defendant,  after  inquiring  the  amount,  said,  "  Hadam,  you 
shall  be  pud ;  my  derk  shall  bring  you  the  money."  The 
>  Etlwsnlii>  KeU;,  6  HanleA  8. 201. 
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court  were  all  clearly  of  opinion  that  the  case  was  not  diatin- 
guisbabte  from  Williams  v.  Leper,  and  refnsed  to  set  aside  a 
verdict  for  the  plaintiff.* 

§  209.  It  seems  therefore  that  the  English  courts  have  clearly 
apprehended  the  force  of  Williams  v.  Leper  as  embracing  mere 
cases  of  atmst  assumed  by  the  defendant  in  regard  to  property 
in  the  hands  or  under  the  control  of  the  pluntiff,  and  in  vhicb 
the  discharge  of  the  third  person's  debt  was  merely  incidental 
to  the  execution  of  that  trust.  It  does  not  decide,  any  more 
than  CastliDg  v.  Aubert  decides,  that  the  mere  relinquishing  by 
the  plaintiff  of  his  hold  upon  the  property  is,  as  being  "  a  new 
consideration  moving  between  the  immediate  parties  to  the 
guaranty,"  a  circumstance  sufficient  to  take  the  promise  of  the 
defendant  out  of  the  statute.  In  the  case  of  SliDgerland  v. 
Morse,  in  New  York,  the  declaration  atated  that  the  defendants, 
in  consideration  that  the  plaintiff  had  delivered  to  them  certain 
articles,  undertook  and  promised  by  their  agreement  in  writing 
(which,  however,  as  it  did  not  express  any  consideration,  was 
inefficient  im  a  memorandum}  to  deliver  the  same  articles  to 
the  plaintiff  on  demand  or  pay  §450.  The  proof  was  that  one 
Buys  was  duly  authorized  by  the  plaintiff  to  distrain  for  rent 
to  that  amount  due  to  the  latter  from  his  tenant,  and  that  the 
articles  mentioned  in  the  declaration  were  duly  distrained,  of 
which  notice  was  given  to  the  tenant,  accompanied  with  an 
inventory  of  the  articles  distrained,  but  the  goods  were  not  re- 
moved ;  and  that  the  defendants,  at  the  request  of  the  tenant, 
signed  an  agreement  indorsed  upon  the  inventory  of  the  goode,a8 
follows :  "  We  do  hereby  promise  to  deliver  to  Piier  8lmgerland 
all  the  goods  and  chattels  contained  in  the  within  inventory,  in 
six  days  after  demand,  or  pay  the  said  Peter  $450."  Buys 
thereupon  suspended  the  sale  of  the  goods  and  left  them  in  the 
house  of  the  tenant.  The  court  below  considered  this  to  be  a 
mere  collateral  undertaking,  but  on  motion  for  a  new  trial  the 
Supreme  Court  held  the  case  of  Williams  v.  Leper  to  be  in 
point  and  granted  the  motion.'  But  it  Ib  obvious  that  the  dis- 
,    '  BftmptoD  r.  Pftnlin,  4  Bing.  2U.     ■  Slingeriud  v.  Uotm,  7  Joluia.  46S.' 
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tinguishing  featare  of  that  case  escaped  ibs  court;  inaamacli 
aa  the  proof  before  them  did  not  shov  that  the  dafeDdanta 
Tere  to  do  any  thing  teitA  the  goods  towards  paying  the  debt ; 
their  agreement  being,  in  substance,  that  the  diatrees  should 
be  simply  foreborne  for  six  days,  at  the  end  bf  irbich  time  the 
goods  should  be  delirered  up  or  the  money  paid.  The  doctrine 
in  Williams  v.  Leper,  however,  may  berightlyapplied,  as  it  has 
been  in  South  Carolina,  to  cases  where  the  plaintiff  simply 
suspends  an  execution  upon  goods  of  the  debtor,  in  considerar- 
tiou  of  the  promise  of  the  defendant  to  apply  the  proceed*  of  the 
gooda  to  the  satisfaction  of  the  execution,'  or  where  the  defend- 
ant  simply  holds  the  goods  from  the  original  debtor  for  the 
purpose  of  paying  the  debt,  and  promises  to  pay  it,  if  the  cred- 
itor will  postpone  his  attachment.'  In  such  cases,  the  remark 
of  Mr.  Justice  Bayley  perfectly  applies ;  the  substance  of  the 
contract  '*  is  as  if  the  defendants  had  proposed  to  the  plaintiff 
in  these  words ;  You  must  convert  the  goods  into  money  in 
order  to  satisfy  yourself.  If  you  will  allow  us  to  do  this  we 
will  pay  you."  * 

§  210.  The  next  of  the  leading  English  cases  to  which  it  is 
deemed  necessary  to  call  particular  attention,  in  connection 
with  this  branch  of  the  subject,  is  one  which  establishes  a  prin- 
ciple entirely  distinct  from  any  of  tiiose  which  have  been  before 
examined,  though  it  has  been  strangely  confounded  with  them. 
The  principle  is,  that  where  the  transaction  between  the  parties 
is  in  its  nature  a  purchase  of  the  debt  ittelf,  the  defendant's 
promise  to  pay  the  whole  or  any  part  of  the  amount  to  the 
ori^^nal  creditor,  as  the  consideration  of  Uie  purchase,  is  not 
affected  by  the  statute.  The  case  referred  to  is  that  of  Anstey 
tf.  Marden  in  the  Common  Pleas,  where  the  facts  were  briefly 
as  follows:  The  defendant  being  inBolrent,  it  was  verbally 
^eed  between  him  and  one  Weston  and  the  defendant's  cred- 
itors (among  whom  was  the  plaintiff),  that  Weston  should  pay> 

'  Rogers  e.  Collier,  S  Bule^  (S.  C),  Ml. 

*  McCraj  V.  Madden,  1  HcCord  (S.  C),  466. 

*  Edmrdi  e.  EeUy,  S  Maole  A  S.  204. 
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and  the  creditors  should  accept,  ten  Bhillings  iu  the  pound  upon 
Marden's  debts,  t»  full  dUekarge  and  tati^action  thereof,  and 
that  the  creditors  should  assign  their  claims  to  Weston.  When 
it  vas  afterwards  proposed  to  reduce  this  agreement  to  writing, 
the  plaintiff  refused  to  sign,  and  brought  this  action  ^[aiust 
Harden  for  the  full  amount  of  his  claim,  objectdug  to  the  do- 
fence  upon  the  agreement  and  Weston's  readinesB  and  ability 
to  perform  it,  that  it  was  not  enforoible  against  Weston  for 
want  of  a  memorandum  in  writing,  and  consequently  his  own 
engagement  to  accept  ten  shillings  was  nudum  paetum.  The 
defence  was  nevertiifllesB  held  good.  Chambre  J.,  said :  "  This 
was  a  contract  to  purchase  the  debts  of  the  several  creditors, 
instead  of  being  a  contract  to  pay  or  discharge  the  debts  owing 
by  Mardea.  It  was  of  the  substance  of  the  agreement  that 
thoee  should  remain  in  full  force  to  be  assigned  to  Weston. 
When  he  had  purchased  them,  he  did  not  mean  to  exact  them 
rigorously,  but  the  contract  was  a  contract  of  purchase,  and  he 
bad  a  right  to  make  use  of  the  names  of  the  original  creditors 
to  recover  the  same  to  the  full  amount,  if  Uarden  had  effects 
to  satisfy  the  debts,  ^stead  of  being  a  contract  to  discharge 
Marden  from  hi»  debts,  it  wat  a  eorUraet  to  keep  them  on  foot."^ 
If  the  effect  of  the  decision  should  be  taken  to  be,  that  the 
mere  discharge  of  the  third  person's  liability  to  hie  original 
creditor,  without  discharging  him  altogether,  is  not  what  the 
statute  contemplates,  it  might  seem  to  be  setting  up  a  nice  dis- 
tinction. But  its  real  force  is  conceived  to  be  that  the  primary 
and  essential  character  of  the  transaction  was  a  purchase  for 
value  of  certain  choses  in  action,  differing  from  any  other  pur- 
chase merely  in  the  fact  that  incidentally  the  debt  of  a  third 
party  wag  satisfied.'    And  it  is  well  perhaps  to  observe  that 

I  Anstej  ti.  lltrden,  1  B'oa.  ft  Pali.  N.  R.  124.  See  Tberauon  r. 
McSpeddon,  3  Hilton  (S.  Y.),  1. 

■  It  !■  neceuuy  to  remvk  in  reg«rd  to  Mr.  Roberta'!  wcoont  of  this 
cue  (Treitiie,  p.  226),  that  he  omits  in  hii  st&temeitt  of  it  the  cwdinkl 
&ct  that  the  debt!  were  attigntd  to  Weston.  This  is  what  gives  the  trans- 
action  the  dis^ctive  character  of  a  pnrchase.  The  same  author  clasces 
this  CMO  with  Castling  o.  Anbert  ai  being  both  case<  of  "  conndexing  the 
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this  decision  is  not,  as  vas  iutitnated  by  one  of  the  judges,  in 
conflict  with  the  previous  case  of  Chater  v.  Beckett,  nor  with  the 
still  earlier  case  of  Case  v.  Barber ;  for  in  both,  while  there 
was  a  strong  resemblance  in  other  respects  to  Austey  v.  Marden, 
the  circnmstance  of  the  assignment  of  the  debt  to  Iho  part; 
making  the  promise  was  wanting,  and  the  promise  was  rightly 
held  to  be  within  the  statute.' 

§  211.  Lastly,  the  case  of  Tomlinaon  v.  Oill  reqaires  to  be 
noticed,  with  a  view  to  an  accurate  nndcratanding  of  the  ques- 
tion under  disouBsion.  The  reporter's  statement  of  &cts  is  that 
"  the  defendant  Gill  promised  that,  if  the  widow  of  the  intestate 
would  permit  liim  to  be  joined  with  her  in  the  letters  of  ad- 
ministration of  liis  assets,  he  would  make  good  any  deficiency 
of  assets  to  discharge  tbe  intestate's  debts  ;  "  and  he  adds  that 
the  case  was  ou  a  "  bill  by  creditors  of  the  intestate  against 
Gill,  for  a  satisfaction  of  their  debts  and  performance  of  the 
promise."  But  apparently  this  is  incorrectly  stated,  for  the 
Chancellor,  Lord  Hardwicke,  says,  "  tbe  bill  is  founded  on  an 
argument  [agreement]  which  is  not  unusual  where  there  is  a 
contest  about  obtaining  administration.  It  is  not  uncommon 
upon  such  occasioDS  for  tbe  simple  contract  creditors  to  agree 
that  administration  shall  be  granted  to  a  specialty  creditor, 
upon  terms  of  his  agreeing  to  pay  the  debts  equally  and  pari 
patm.  Such  agreements  are  seldom  put  in  writing."  Again, 
when  speaking  of  the  creditors'  right  to  relief  in  equity,  he 
says  "  they  are  entitled  to  it,  for  the  promise  was  for  the  benefit 
of  the  creditors,  and  the  widow  is  a  tnutee  for  them.  2dly, 
tbe  bill  is  brought  for  an  account,  and  that  draws  to  it  relief 
like  the  common  case  of  a  bill  to  be  paid  a  debt  of  assets."' 
This  language  is  scarcely  reconcilable  with  an  absolute  engage- 

tmuBction  ia  the  ligbt  of  ft  purduwe."  But  it  ibonld  be  borne  in  mind 
tlut  the  former  wu  a  purchue  of  tlie  debt,  the  Utter  of  a  tecurity  for  tlM 
debt ;  the  fonner  completely  extinguished  die  original  creditor's  claim  npon 
the  original  debtor ;  the  latter  lefl  that  claim  nninipaired. 

'  Cbat«r  P.  BeckeU,  7  T.  R.  201 ;  Caw  v.  Barber,  T.  Raym.  460,  de- 
cided four  years  only  after  the  enactment  of  the  rtstnte. 

*  Tomliwon  v.  Gill,  Ambler,  880. 
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meiit  to  Boe  tbe  whole  amount  of  the  debts  paid,  but  indicates 
rather  a  transaction,  iu  part  like  that  in  Castling  v.  Aubert, 
tbe  control  of  the  assets  being  the  Becurity  acquired  by  the  de- 
fenduit,  and  in  part  like  Williams  v.  Leper,  tlie  assets  beiug 
a  fund  between  both  the  defendant  and  his  fellow-creditors. 
The  case  was,  however,  decided  prior  to  either  of  them.  The 
Ohancellor  remarks  that  "  the  modern  determinations  have 
made  a  distiuotiou  between  a  promise  to  paj  the  origiual  debt 
and  on  the  foot  of  the  origiual  contract,  and  where  it  is  on  a 
new  consideration ; "  but  his  only  reference  ia  to  Read  v.  Nash, 
which  occurred  a  few  years  earlier  than  that  before  tbe  court, 
and  which  is  declared  to  be  strong  to  the  purpose  that  here 
was  a  new,  distinct  Consideration,  such  as  would  take  the  de- 
fendant's promise  out  of  the  statute.^  It  is  difficult  to  see  how 
that  case  applied.  There  the  defendant  promised  to  pay  a  cer- 
tain sum  and  costs,  in  consideration  that  the  pluntiff  would  not 
proceed  to  trial,  tuid  would  withdraw  his  record,  in  an  action 
against  a  third  person  for  assault ;  and  the  express  ground  for 
the  decision  was  that  the  third  party,  the  defendant  in  the.  ao- 
tiou  for  the  assault,  was  not  a  debtor,  that  he  did  not  appear 
to  have  beeu  guilty  of  any  default  or  miscarriage,  and  that  as 
the  cause  was  not  tried,  and  he  might  have  succeeded,  he  nerer 
was  liable  to  the  particular  debt,  damages,  or  costs.  Clearly, 
therefore,  tbe  case  affords  no  support  to  the  decision  iu  Tom- 
linson  v.  Gill,  where  the  debt  was  certainly  actually  existing ; 
if  that  decision  be  taken  as  broadly  as  the  reporter's  statement 
indicates. 

§  212.  Having  now  examined  these  several  cases  at  length, 
let  us  see  if  any  one  general  and  comprehensive  rule  can  be 
stated,  as  justified  by  them,  and  as  not  violating  the  spirit  and 
policy  of  the  Statute  of  Frauds.  It  is  said  by  Mr.  Roberts, 
in  his  excellent  treatise  on  the  construction  of  the  statute,  and 
as  the  broad  result  of  these  cases,  that  if  the  consideratJon  of 
the  new  promise  "  spring  out  of  any  new  transactiou  or  move 
to  the  party  promising  upon  some  fresh  and  substantive  ground 
>  Bead  c.  Nash,  1  Will.  305. 
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of  a  personal  concern  to  himBelf,  the  Statute  of  Frauds  does 
not  attach."  ^  If  taken  after  a  critical  ezaminatioD  of  the  casea 
themaelTes,  this  rale  can  hardly  be  said  to  assert  any  error ;  but 
the  generality  of  the  expressions  used  is  such  that  it  is  not  sor^ 
prising  to  find  it  since  extended  to  cases  which  bear  not  the 
least  resemblance  to  those  on  which  the  rule  professes  to  be 
based.'  Agsdn,  Chief-Justice  Kent,  in  the  case  of  Leonard  v. 
Vredenburgli,  took  occasion  to  classify  aU  guaranties  \uider  the 
Statute  of  Frauds  with  reference  to  the  oonsideration,  and  his 
third  class  consists  of  cases  where,  as  he  says,  "  the  promise  to 
pay  the  debt  of  another  arises  out  of  some  new  and  original  con- 
aideration  of  benefit  or  harm  moving  between  the  newly  con- 
tracting parties."  '  In  the  rule,  as  thus  stated,  for  which  Mr. 
Boberts  is  (not  quite  correctly)  cited  as  antliority,  we  perceive 
scarcely  any  recognition  of  the  disdnctive  features  of  the  cases 
themselves  from  which  the  doctrine  was  first  extracted.  But 
acting  upon  this  rule,  and  too  often  pressing  it  against  the 
clear  application  of  tJie  statute,  some  of  the  American  courts 
have  held  that,  wherever  there  was  a  new  consideration  distinct 
from  that  which  supported  the  original  debtor's  liability,  and 
moving  between  the  parties  to  the  guaranty,  the  defendant's 
promise  was  saved  from  the  operation  of  the  statute.'    How- 

■  BoberU  on  FraadB,  232. 

<  Mjren  t>.  Hone.  15  Jofana.  (S.  Y.)  425 ;  Meech  v.  Smith,  7  Wend.  (K. 
T.)  815 ;  King  v.  Dupftrd,  fi  Wend.  (N.  Y.)  277 ;  Creel  t>.  BeU,  2  J.  J. 
Uftnh.  (Kj.)  809 ;  Ttty^oT  v.  Drake,  4  Strobh.  481 ;  CkK>per  v.  Gh*mb«n, 
4  Dot.  (N.  C.}  261 ;  Tompkins  v.  Smitli,  3  Stew.  &  Fort.  (Ala.)  &i.  By- 
land  t>.  W/Qii,  1  Sel.  Cm.  (Ala.)  270.  It  t«  uniformly  held,  faowever,  that 
forbearance  by  the  creditor  ia  not  enough  to  take  the  defendant'*  promive 
ont  of  the  statute.  Hilton  e.  Dinsmore,  21  Maine,  410,  OTemiling  Rossell 
tl.  Babcock,  14  lb.  138 ;  HaTrington  d.  Rich,  6  Term.  K6 ;  Catton  o.  Mou, 
1  Bailey  (S.  C),  14;  Musivk  n.  Musick,  7  Miuouri,  495;  King  v.  Wilson, 
Stra.  878.  Nor  the  creditor's  merely  stating  and  swearing  to  the  account. 
Brown  v.  Bamea,  6  Ala.  694.  Qu€ere,  if  forbearance,  protracted  (without 
agreement  b>  that  eSect)  bo  long  aa  to  involTe  the  loia  ofthe  claim  againtt 
die  original  debtor,  u  by  limitation,  etc.,  will  take  the  cbhb  out  of  the 
statute.    Tetnpleton  r.  Baacom,  88  Verm.182.    Infra,  p.  217,  note  1. 

*  Leonard  c.  Tredeuburg,  8  Johns.  (N.  Y.)  29. 

'  See  the  caaei  dted  in  the  preceding  note.    Sereral  dect«ioni  whoae 
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ever  respectable  the  countenance  it  has  received,  tbia  doctrine,  if 
unqualified,  must  be  repudiated  as  not  based  upon  authority,  and 
as,  to  a  great  degree,  nnllifjing  the  statute.  And  it  may  also 
be  fairly  said  that  the  better  opinion  of  courts  and  of  commen- 
tators is  now  leaning  against  it.'  It  has  been  said  that 
so  long  as  the  original  debtor  remains  liable,  so  long  as  the 
plaintiff  has  a  double  remedy,  one  against  him  and  the  other 
against  the  defendant,  the  letter'spromise  is  necessarily  affected 
by  the  statute.  But  if  this  is  so,  Castling  v.  Aubert  and  Wil- 
liams V.  Leper  are  wrong,  for  in  neither  of  them  was  the  claim 
of  the  creditor  against  his  original  debtor  dischai^d.  And, 
indeed,  if  in  any  case  such  claim  should  be  held  so  discharged, 
there  could  be  no  question  under  the  statute ;  the  defendant's 
promise  then  being,  as  we  have  heretofore  seen,  original  and 
not  collateral.  The  words  of  the  stetute  itself,  in  their  sim- 
ple meaning,  seem  to  give  us  the  true  rule.  It  contemplates  a 
promise  to  atuieer  for  another's  debt ;  a  promise  for  that  pur- 
pose; a  mere  guaranty;  and  it  never  was  meant  that  a  man 
should  set  it  up  as  a  pretext  to  escape  from  the  performance 
of  a  valid  verbal  obligation  of  his  own,  because,  in  performing 

langnage  affirms  this  doctrine  ture,  in  pi«Tioui  pages  of  Uiis  dtapler,  bean 
referred  to  other  principles  hy  which  they  were  cUftrlj'  detannin&ble.  la  a 
late  caae  in  Vermont,  TempletoDS  v.  Bascom,  33  Venn.  132,  defendant  being 
sole  heir  of,  and  coming  into  posaession  of  an  estate  which  was  solvent, 
stated  to  the  plsiatifTs,  who  held  a  claim  against  the  estate,  that  it  was  a  just 
claim,  that  thej  might  give  themselves  no  trouble  about  it,  and  tliat  he 
would  pajr  it,  etc.  Held,  that  the  Statute  of  Frauds  did  not  require  the  de- 
ibndant's  promise  to  be  in  writing.  The  opinion  of  the  court  proceeds 
upon  the  ground  that  the  promise  was  founded  upon  a  new  and  distinct  con- 
rideratipn,  moving  from  the  plaintiffs  directly  to  the  defendant ;  to  wit,  their 
"  waiver"  of  their  claim  agunst  the  estate.  Bjr  the  statement  of  lacts,  it. 
would  appear  that  the;  lost  their  claim  against  the  estate  bj  their  forbear- 
ance to  present  it.  If  the  defendant's  promise  was  taken  in  sabsUtution  for 
the  liability  of  tlie  estate,  then  the  decision  was  correct  upon  other  and 
obvious  grounds.  If  it  was  not  bo  substituted,  but  the  claim  against  the 
estate  was  merely  forborne  for  a  time,  then  the  decision  is  clearly  not  law, 
»  Kingsley  p.  Balcome,  4  Barb.  (N.  T.)  131,  per  Sill,  J. ;  Noyese.  Hum- 
phreys, 11  Grattan  (Vs.), 636 ;  Floyd  n.  Harrison,  4  Bibb  (Ky.>,  76 ;  Barker 
V.  Bucklin,  2  Denio  (N.  Y.) ,  45 ;  Chitty  on  Contracts,  450 ;  Lampson  r.  Ho- 
ban,  26  Venn.  700 ;  Cross  p.  Kicbardson,  SO  Venn.  617. 
14 
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that,  tbe  discharge  of  a  third  party's  debt  was  incidentally  in- 
Tolved-i 

'  NelioD  t>.  Boynton,  S  Met.  (Hau.)  396,  per  Shftw,  C.  J.  In  uotlier 
cue,  qdte  Istelj  decided  in  the  Sapreme  Court  at  MusacliQiettf,  we  find 
tlie  tnie  principle  (.^lied  upon  tbe  following  fkcta.  The  pUiDtiffbong  die 
owner  of  a  major  part  of  the  itock  in  an  incorporated  compaa^,  and  hold- 
ing a  note  of  the  company  for  43,850,  and  being  alw  indonee  on  tbeir  notes 
for  aboot  t4,000,  agreed  with  the  defend&ntto  tranifer  to  him  tlie  aharet 
and  tbe  note  of  $3,3fiO ;  in  conflideration  of  which  the  defendant  convejed 
to  him  a  certain  farm,  and  verbally  undertook  to  save  him  harmlen  on  hia 
iodoreeinenta.  The  plaintiff,  having  afl^rwardi  taken  up  the  indorsed  notes 
ibrougbt  hii  action  against  the  defendant  on  his  promise  to  save  him  harm- 
less. It  was  contended  that  the  promise  was  void  by  tbe  statute.  Hie 
court  considered  that,  as  a  promise  made  to  the  debtor,  tbe  statute  conld, 
'for  that  retuoD,  have  no  application  to  it,  (ante,  g  IS8),  but  held  that,  if  it 
-should  be  construed  as  a  promise,  the  effect  of  which,  if  performed,  woidd 
Junount  to  a  gnaranty  that  the  company  as  promisora  sboold  pay  tbe  notes 
and  thas  save  the  plaintiff  from  bis  liabilitj  thereon  as  endorser,  still  this 
would  not,  under  the  drcumitances  of  the  case,  be  within  tbe  statute.  Chtef- 
Jnitice  Shaw,  delivering  judgment,  says :  "  Was  the  defendant  t«  take  the 
■plaintiFs  Isi^e  interest  in  the  stock  and  property  of  the  Iron  Company, 
constituting  the  natural  fund  out  of  which  these  indorsed  notes  were  to  be 
jiaid,  without  taking  it  subject  to  the  encumbrances  ?  Paying  the  debts  of 
tbe  company,  after  the  defendant  had  become  a  shareholder  of  more  than 
balf,  would,  in  efiect,  and  to  the  extent  of  his  interest  in  those  shares,  enure 
to  his  own  direct  benefit.  We  are  therefore  of  opinion  that  this  was  a  new 
and  original  contract  between  these  parties,  originating  in  a  new  ccnsidera- 
4ion  moving  from  the  plaintiff  to  the  defendant,  in  effiet  j^adng  tht  Jiindt 
in  the  hand*  of  the  deftndant,  out  of  which  these  notes,  in  due  course  of 
business,  would  be  expected  to  be  paid."  Alger  v.  Scovilie,  1  Gray  (Mass.), 
391.  These  cases  are  approved  in  Jephenon  f>.  Hunt,  2  Allen  (Hass.), 
423.  See  also  Fitxgerald  v.  Dressier,  b  0.  B.  886.  lb  Kingsley  v.  Balcome, 
4  Barb.  (N.  Y.)  131,  Sill,  J.,  says:  "The  actual  indebtedness  must  be 
'BhiA«d  to  tbe  new  promisor,  so  that,  as  between  him  and  the  original 
debtor,  he  must  be  bound  to  pay  the  debt  as  bis  own,  the  latter  standing 
to  bim  in  tbe  relation  of  surety."  The  Supreme  Court  of  Indiana  say  tbe 
■new  consideration  must  be  '*  of  such  a  character  that  it  would  support  a 
-pronuse  to  the  plaintiff  for  the  payment  of  the  same  sum  of  money  without 
reference  to  any  debt  from  another."  Chandler  e.  Davidson,  6  Blsckf.  367. 
In  an  important  case,  dedded  by  the  Supreme  Court  of  tlie  United  States, 
tbe  plaintiff  had  been  employed  by  a  railroad  company  to  build  certain 
bridges  on  tbeir  line,  and  the  company  fiuling  to  make  its  monthly  pay- 
ments as  agreed,  tbe  plaintiff  refused  t^i  go  on.  The  defendant  was  a  large 
stockholder  in  tbe  road,  and  had  leased  to  the  company  railroad  iron  to  tbe 
value  of  sixty-eight  thousand  dollars,  and,  as  a  security  fbr  payment,  held 
an  assignment  of  die  proceeds  of  the  road  to  tbat  amonnt,  with  intorect. 
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§  218.  Upon  the  principle  jnst  stated,  the  Court  of  Ex- 
chequer hare  recently  settled  the  question,  whether  the  guar- 
anty of  a  factor  selling  ob  a  del  credere  commission  was  within 
the  statute,  as  a  promise  to  answer  for  those  to  whom  his  sales 
were  made.  Parke,  B.,  delivered  the  opinion  of  the  court  to 
the  efi^t  that  it  was  not.  "  Doubtleaa,"  he  said,  "  if  Uiey  [die 
factors  defendant]  had  for  a  pereentage  guaranteed  the  debt 
owing,  or  performance  of  the  contract  by,  the  vendee,  being 
totally  wnconnected  with  the  aide,  they  would  not  be  liable  with- 
out a  note  in  writing  signed  by  them ;  but  being  the  agents  to 
negotiate  the  sale,  the  commission  is  paid  in  respect  to  that 
employment.  A  higher  reward  is  paid  in  consideration  of  their 
taking  greater  care  in  sales  to  their  customers,  and  precluding  all 
question  whether  the  loss  arose  from  ne^genoe  or  not,  and  also 
for  assuming  a  greater  share  of  responsibility  than  ordinary 
agents ;  namely,  responsibility  for  the  solvency  and  performance 
of  their  contracts  by  their  vendees.  This  is  the  main  object  of 
the  reward  being  given  to  them,  and  though  it  may  terminate  in 
a  liability  to  pay  the  debt  of  another,  that  is  not  the  immediate 
ol^ect  for  which  the  consideration  is  given  ;  and  the  case  resem- 
bles in  this  respect  those  of  Williams  v.  Leper,  and  Castling  v. 
Aubert."*    And  in  Wolff  v.  Koppel,  in  the  Supreme  Court  of 

which  waa  to  be  paid  in  monthly  hutalineDts  of  five  thoaund  doUara.  Un- 
leu  the  bridges  were  completed  there  conld  be  no  proceeds,  and  the  compaa]r 
could  not  pay  for  tbe  iron.  The  dereudant  orally  promised  to  p&j  the 
plaintiff  if  he  would  go  on  and  complete  the  bridges ;  and,  to  secure  him 
&om  aay  loe«  on  such  engagement,  he  took  from  the  company  securitiea  con- 
sisting of  real  estate  and  the  compNij''s  bouds  secured  bj  the  mortgage  oa 
the  road,  to  an  amoant  deemed  by  the  company  and  himaelf  sufficient  to  in- 
demnify. The  company  itaelf  was  insolvent.  The  court  held,  that  the 
defendant's  promise  was  not  within  the  statute.  They  say :  "  Whenever 
tbe  main  pitrpote  and  object  of  tbe  promisor  ia  not  to  answer  for  another, 
bnt  to  tubterve  soma  peeunimy  or  ba*itteit  pwrpote  of  hit  own,  involTing 
either  a  benefit  to  himself  or  damage  to  the  other  contracting  party,  his 
promise  ia  not  iridiin  the  statute,  oUAOTt^A  if  nMybeinfomaprmnUttofoy 
the  debt  qf  loiofAer,  and  although  the  performance  of  it  may  inddeotally 
have  the  effect  of  eztinguiabing  that  liability."  Emerson  tt.  Slater,  32 
Howard  (U.  S.),  28.  (As  to  this  rule  for  determining  whether  the  statute 
applies,  see  port,  §  214.) 

'  Cootorieiv.  Hastie,  8  W.,H.&G.  40;  Sherwood t). Stone,  UN.  T. 267. 
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New  York,  Oowan,  J.  (whose  opinion  Mr.  Baron  Parke  speaks 
of  as  aveiy  able  one,  and  adopts  as  expressing  his  own  views 
upon  the  subject)  takes  the  same  ground,  remarking  that  the 
contract  of  the  factor  in  such  a  case  "  has  an  immediate  respect 
to  his  own  duty  or  obli^tioa.  The  debt  of  another  comes  iu> 
cidentally  as  a  measure  of  dam^es."  ^  The  obaervatiou  of 
Parke,  B,  that  if  the  defendants  in  the  case  before  him  had, 
merely  and  without  being  connected  with  the  sale,  guaranteed 
the  debt  owing  or  performance  of  the  contract  by  the  third 
yitrtj,  for  a  percentage,  doubtless  their  engagement  would  have 
required  a  writiag,  is  especially  noteworthy ;  for  such  a  case 
would  present  the  naked  point  of  a  new  and  independent  cou- 
Bideration  moving  from  the  creditor  to  the  guarantor,  and  thus 
the  rule  which  has  been  referred  to,  that  such  a  consideration 
of  itself  takes  a  guaranty  out  of  the  statute,  is  shown  to  be 
distinctly  denied  by  this  recent  and  most  respectable  English 
authority." 

§  214.  The  difficulty  which  some  of  the  cases  decided  since 
the  second  edition  of  this  treatise  have  shown  to  exist  in  ap- 
plying admitted  rules,  will  justify  a  re-examination  of  those 
rules  as  they  regard  cases  in  which  the  original  debtor  remains 
liable.  It  is  frequently  said  that  where  the  leading  object  of 
the  defendant  in  agreeing  to  pay  or  answer  for  the  third  party's 
debt,  is  to  benefit  himself,  the  statute  does  not  apply.  It  is 
certainly  true  that  in  those  cases  where  the  promise  of  guar- 
anty, although  the  original  debt  continues,  is  unaffected  by  the 
statute,  the  leading  object  of  the  defendant  in  making  that 
promise  will  appear  to  be  to  benefit  himself.  But  when  we 
put  it  conversely,  and  attempt  to  set  up  the  object  of  the  de- 
fendant as  a  test  of  the  application  of  the  statute,  we  find 
that  it  does  not  practically  answer  that  purpose.  For  what 
is  a  leading  object  as  distinguished  from  a  secondary  one, 
in  any  sense  in  which  a  court  can  define  or  a  jury  ascer^ 

■  Wolff  V.  Eoppel,  6  HiU  (K.  Y.),  4&B.  Bee,  also.  Swan  r.  Nesmitb,  7 
Pkk.  (Maw.)  220;  Bradley  e.  Richardaon,  23  Venn.  720. 

■  ETans  V.  Duncan,  1  Tjm.  283,  on  tbe  antborit^  of  Senior  e.  Batt,  BjI. 
1827.  E.  B, 
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tain  it  ?  And  hov  can  the  object  of  making  a  promise  be 
made  the  test  of  its  legal  obligation  ?  We  mast  come  after 
aU  to  the  question,  what  state  of  facts  imply,  in  law,  the  exist- 
ence of  such  an  object  or  purpose.  Agun,  it  is  frequently  said 
that  contid^atiotu  of  a  certaia  sort  moving  between  the  original 
creditor  and  the  new  promisor,  make  the  case  one  to  which 
the  statute  does  not  apply,  and  this  is  sometimes  said  by  courts 
which  do  not  profess  to  recognize  the  notion  which  ooce  pre- 
Tailed,  that  "  any  new  and  independent  consideration  of  benefit 
or  harm  moving  between  the  newly  contracting  parties  "  takes 
the  case  oat  of  the  statute.  But  the  application  of  the  statute 
does  not  depend  upon  tfae  question  from  whom  the  consideration 
moves,  nor  upon  the  question  what  sort  of  consideration  it  is ; 
for  the  contract  of  guaranty,  like  every  other  contract,  requires 
to  he  supported  by  a  valuable  consideration,  and  one  valuable 
consideration,  as  such,  is  as  good  as  another.  *'  The  question, 
indeed,  is  what  is  CAe  promite  f  Kot,  what  the  consideration 
for  that  promise  is ;  for  it  is  plain  that  the  nature  of  the  con> 
sideration  cannot  affect  the  terms  of  the  promise  itself,  unless 
it  be  an  extinguishment  of  the  liability  of  the  original  party."  ^ 
80  in  a  recent  case  in  Pennsylvania,'  the  Supreme  Court  say 
that  it  can  make  no  difference  that  the  new  consideration  moves 
from  the  promisee  to  the  promisor,  and  tiie  danger  which  the 
statute  is  intended  to  guard  against  exists,  "  no  matter  whence 
the  consideration  of  the  contract  proceeded  or  to  whom  it 
passed."  To  the  same  effect  is  a  recent  and  very  able  judgment 
of  the  Supreme  Court  of  Vermont,"  not  to  speak  of  many  other 
well-considered  cases  decided  earlier,  and  which  are  referred 
to  in  the  text. 

§  214  a.  It  is  not  the  motive  of  the  promisor  nor  the  nature 
of  the  consideration  for  his  promise,  but  the  substance  of  the 
transaction  between  him  and  the  promisee,  that  must  be  re- 
garded in  determining  whether  the  promise  is  witfain  the  stat- 
ute.   If  the  defendant  is  under  an  obligation  to  pay  the  amount 

'  Willisms'g  Saunders,  311,  b.  note  I. 

*  M»de  V.  BuckneU,  50  Femi.  Sute,  63. 

*  Folkm  V.  Adanu,  37  Tt.  391. 
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of  the  debt,  independently  of  any  contract  of  guaranty,  his 
promise  to  pay  it,  although  expressed  as  a  guaranty  or  an 
agreement  to  answer  for  the  debt  of  another,  is  binding  without 
writing.  Tlie  substance  of  the  transaction  is  undertaking  to 
pay  hia  own  debt  in  a  particular  way.  It  is  not  within  the 
ability  of  the  author  to  reconcile  all  the  dedsious  under  ttiis 
most  intricate  head  of  the  subject ;  but  it  is  believed  that  the 
principle  above  stated  (and  which  is  but  repeated  from  the  pre- 
vious editions  of  this  work)  will,  when  carefully  applied,  be 
found  useful  and,  upon  the  whole,  satisfactory. 

§  214  b.  The  simplest  illustration  of  it  is  in  that  class  of  cases 
wherd  the  defendant  owes  a  third  party,  and  the  third  party 
owes  the  plaintiff,  and  by  agreement  between  the  three  parties 
the  defendant  is  to  pay  the  amount  of  hia  debt  directly  to  the 
plaintiff,  although  the  third  party  remains  liable  to  the  plaintiff; 
the  promise  of  the  defendant,  being  really  a  promise  to  pay  his 
own  debt,  is  not  required  to  he  in  writing.^  And  the  cases 
show  that  the  rule  holds,  whether  the  debt  of  the  defendant  to 
the  third  party  was  an  old  debt,  or  was  incurred  at  the  same 
lime,  and  as  part  of  the  same  transaction,  with  his  agreement 
to  pay  to  the  plaintiff.  The  mere  fact  that  the  defendant  has 
received  property  from  the  third  party,  does  not  take  his  prom- 
ise out  of  the  statute ;  it  must  appear  that  be  incurred  a  debt 
thereby ;  and  not  only  so,  hat  there  must  he  an  agreement  that 
the  amount  of  that  debt  shall  be  paid  to  the  plaintiff.^ 

§  214  c.  The  recent  case  of  Furbish  v.  Goodnow,  98  Mass. 
296,  demands  examination  under  this  head.  According  to  the 
report,  one  Redding  was  indebted  to  the  plaintiff  on  a  promis- 
sory note,  and  by  agreement  between  the  plaintiff  and  Bedding 
and  the  defendants,  Redding  conveyed  certain  real  estate  to  the 
defendant,  and,  as  part  of  the  consideration  therefor,  the  de- 
fendant promised  to  pay  the  plaintiff  tiie  amount  of  the  note. 
If  the  substance  of  the  transaction  was,  as  it  appears  to  have 

'  Ante,  S§  166-172,  and  cues  there  dted.    Alao  ITLaren  «.  Hutchiu- 
'     ton,  22  Cal.  187.     Coanor  e.  WillUmi,  2  Bob.  (N.  T.)  46 ;  Cljmer  p.  De 
Young,  64  Peno.  State,  118^  Ford  v.  Finney,  S5  Georgia,  268;  Sudera  e. 
CUaou,  13  MiDD.  379. 
■  AnU,  §$  170, 166. 
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been,  that  the  defendaat  became  indebted  to  Bedding  in  the 
amonnt  which  Bedding  owed  to  the  plaintiff,  and  by  agreement 
between  the  three,  the  defendant  was  to  pay  that  amount  di- 
rectlj  to  the  plaintiff,  the  Statute  of  Frauds  by  an  unbroken 
course  of  decisions  (unless  CurUs  v.  Brown,  &  Gushing,  488, 
be  an  exception)  fails  to  apply.  It  was  held,  however,  that  it 
did  apply.  There  is  no  allusion  in  the  opinion  to  the  question 
whether  the  defendant's  pronuse  was  not  in  effect  to  pay  his 
own  debt.  The  court  say,  in  the  first  place,  that  "  if  the  princi- 
pal and  immediate  object  of  the  transaction  is  to  benefit  the 
promisor,  not  to  secure  the  debt  of  another  person,  the  promise 
is  considered  not  as  collateral  to  the  debt  of  another,  but  as 
creating  an  original  debt  from  the  promisor,  which  is  not  within 
the  statute,  although  one  effect  of  its  payment  may  be  to  dis- 
chai^  the  debt  of  another."  We  have  already  (ante,  §  214)  re- 
marked npon  the  inadequacy  of  this  rule  for  determiuing  whether 
the  statute  applies.  But  the  court  say  farther,  "  Where  the  orig- 
inal debtor  remains  liable,  yet  if  the  creditor,  in  consideration 
of  the  new  promise,  releases  some  interest  or  adrantage  relating 
to  or  affecting  Ihe  original  debt,  and  enuring  to  the  benefit  of 
the  new  promisor,  his  promise  is  considered  aa  a  promise  to  an- 
swer for  his  own  debt,  and  the  case  is  not  within  the  statute.  But 
if  no  [such]  consideration  moves  from  the  creditor  to  the  new 
promisor  [the  defendant]  and  the  original  debtor  still  remains 
liable  for  the  debt ;  the  fact  that  the  promisee  [the  pliuntiff]  gives 
up  something  to  that  debtor,  or  that  a  transfer  of  property  is 
made  or  other  consideration  moves  from  that  debtor  to  the  new 
promisor  [the  defendant]  to  induce  the  latter  to  make  the  new 
promise,  does  not  make  this  promise  the  less  a  promise  to  an- 
swer for  the  debt  of  another ;  but,  on  the  contrary,  the  fact 
that  the  only  new  consideration  either  enures  to  the  benefit  of 
that  other  person  [the  original  debtor]  or  is  pmd  by  him  to  the 
new  promisor  [the  defendant] ,  shows  that  the  object  of  the  new 
promise  is  to  answer  for  his  debt."  It  is  certainly  true  that  if 
the  creditor,  in  consideration  of  the  new  promise,  release  some 
interest  or  advantage  relating  to  or  affecting  the  original  debt 
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and  enuring  to  the  benefit  of  the  new  promisor,  the  statute 
does  not  apply ;  and  that  notwithstanding  such  release,  if  it 
does  not  enure  to  hie  benefit  the  statute  does  apply.  But  why 
is  this  ?  It  is  because  where  the  release  ennres  to  bis  benefit, 
the  substance  of  the  transaction  is  a  purchase  by  him  of  the 
interest  or  advant^e  so  released,  at  the  price  of  the  amount  of 
the  original  debt ;  so  that  he  becomes,  as  such  purchaser,  a 
debtor  himself  to  the  plaintiff  to  the  same  amount;  and  his 
promise  in  effect  is  to  pay  his  own  debt  although  expressed  as 
an  agreement  to  pay  that  of  the  original  debtor.  On  the  other 
hand,  where  the  interest  or  security  released  does  not  enure  to 
the  benefit  of  the  new  promisor,  he  incurs  no  debt.  The  release 
is  a  sufficient  consideration  for  his  promise  to  pay  the  debt  of 
the  original  debtor,  but  that  is  not  enough  to  prevent  the  appli- 
cation of  the  statute.  Kow,'if  this  explanation  of  these  cases 
is  the  right  one,  the  next  question  is,  wbedier  the  same  rule 
applies  to  a  defendant's  promise  to  pay  his  own  debt,  whether 
it  be  to  pay  it  to  his  own  creditor  or  to  the  nominee  of  that 
creditor.  In  ttie  cases  of  a  release  of  an  interest  or  security 
relating  to  the  debt,  which  release  enures  to  the  benefit  of  the 
new  promisor,  it  is  his  own  creditor  that  he  ^rees  to  pay.  In 
the  case  of  Furbish  v.  Qoodnow  it  was  the  nominee  of  bis  own 
creditor  that  the  defendant  agreed  to  pay.  What  is  the  differ- 
ence ?  If  there  be  none,  it  is  difficult  to  see  on  what  groimd 
the  decision  in  Furbish  v.  Goodnow  can  rest. 

§  214  d.  In  the  case  of  Curtis  v.  Brown,  5  Gushing,  488,  one 
Coffin  was  under  contract  with  the  defendants  to  build  for  them 
certain  houses  under  which  the  work  proceeded  for  about  three 
months,  when  Coffin  released  the  defendants  from  the  contract, 
and  assigned  to  them  the  materials  on  hand,  in  consideration 
of  which  the  defendants  agreed  to  pay  all  the  bills  for  labor  and 
materials  then  outstanding,  and  among  them  the  bill  for  which 
the  plaintiff  sued.  The  court  held  that  he  could  not  recover, 
the  promise  of  the  defendante  not  being  in  writing ;  remarking, 
among  other  things,  that  "  the  plaintiff  did  not  release  Coffin,  or 
relinquish  any  lieu  or  benefit ;  and  although  there  was  a  good 
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eotuideration  tn  lavr  for  the  defendants'  proDoise,  it  was  a  con- 
sideration moving  from  Coffin  and  not  Irom  the  plaintiff."  The 
question  was  not  raised  whether  the  transaction  was  such  as  to 
create  against  the  defendant  an  independent  obligatioa  to  pay 
Coffin  money  to  the  same  amount  as  the  debts  which  they  un- 
dertook to  pay ;  and  it  would  seem  from  the  report  of  the  facts 
that  it  was  not  The  case  was  put  upon  the  question  of  the 
nature  of  the  consideration  and  the  party  from  whom  it  moved. 
If  it  does  necessarily  depend  upon  that  question,  it  cannot  be 
denied  that  it  supports  the  decision  in  Furbish  v.  (Joodnow ; 
and  is  subject  also  to  the  same  difficulties.' 

§  214  e.  We  have  spoken  thus  far  of  the  first  class  of  cases  to 
which  the  rule  stated  in  §  214  a.  applied  ;  namely,  where  the 
defendant  owes  a  third  party  and  the  third  party  owes  the 
plaintiff,  and,  by  agreement  between  the  three  parties,  the  de- 
fendant is  to  pay  the  amount  of  his  debt  directly  to  the  plain- 
tiff. The  next  class  of  cases  to  which  the  rule  applies,  is 
where  the  defendant  contracts  a  debt  directly  with  the  plaintiff, 
which  he  agrees  to  pay  by  paying  a  third  party's  debt  to  the 
plaintiff.  In  most  cases  under  the  statute,  this  debt  arises 
&om  the  plaintiff  giving  up  directly  or  indirectly  to  the  defend- 
ant  some  lien  or  secnrit?,  or  other  advantage,  for  securing  or 

>  In  the  cue  of  Fik«  e.  Brown,  7  Ciuhiiig,  188,  the  grantee  in  A  deed  ot 
lud  which  WM  nibject  to  a  mortgage  Terballj  agreed  to  pa;  the  interest 
on  the  mortgage  debt  ai  it  became  due.  He  failed  to  do  ao,  and  the  grantor, 
having  paid  it  hinuelf,  was  held  enCiOed  to  recover  the  amount  from  the 
grantee  in  aaaompiit.  Hie  oourt  aaid,  "  The  aubitauoe  of  the  contract  with 
the  plaintiff  waa  on  a  conaideration  moving  from  him  to  pa;  hia  debt  for 
hia  benefit,  and  to  exonerate  him,  and  was  no  less  a  direct  promise  to  the 
plaintiff  because,  in  the  performance  of  it,  it  would  aatiaf;  a  debt  due  to 
another."  But  accor^ng  to  Furbish  e.  Ooodnow,  if  the  grantee's  promise 
had  been  communicated  to  the  mortgage  creditor,  and  Ae  had  sued  the 
grantee  for  the  amount  of  the  interest,  he  could  not  have  recovered.  Again 
it  is  BcUled  in  Massachnsetts,  as  everywhere  else,  that  a  verbal  pronuse  to 
accept  a  bill  of  exchange  it  binding  (Grant  D.  Shaw,  16  Mass.  Ml).  But 
this  b  a  promise  to  pa;  the  debt  of  a  third  part;  to  the  drawer  of  the  draft, 
and  is  onl;  valid  without  writing  because  the  defendant,  being  indebted  to 
the  third  part;,  agrees  to  pa;  his  own  debt  by  pa;ing  that  third  pir^'i 
debt  to  the  plaint.     See  mte,  §  172. 
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recovering  the  debt  oving  to  the  plaintiff  by  the  third  part^.^ 
Those  cases  in  which  the  giving  up  of  such  lien,  or  security,  or 
advantage,  by  the  plaintiff,  though  not  to  the  defendant  directly 
or  indirectly,  has  been  held  sufficient  to  take  tlie  defendant's 
promise  out  of  the  statute,  are  opposed  to  the  clear  current  of 
later  and  better  considered  cases,  and  must  be  rejected  as  not 
law ;  where  the  lien,  or  security,  or  other  advantage,  is  given 
up  directly  or  indirectly  to  tibe  defendant,  it  is  really  a  pur- 
chase of  it  by  Uim.  But  it  is  not  true  as  a  general  proposition 
that  every  transfer  of  value  from  the  plaintiff  to  the  defendant 
prevents  the  statute  &om  applying  to  the  defendant's  promise, 
in  consideration  of  such  transfer  of  value,  to  pay  to  the  plaintiff 
the  amount  owing  to  him  by  a  third  party.  The  mere  passing  . 
of  a  new  and  independeat  valuable  consideration  between  the 
plaintiff  and  the  defendant  does  not  take  the  case  out  of  the 
operation  of  the  statute ;  and  so  far  as  some  of  the  decisions 
depend,  upon  the  contrary,  they  cannot  be  regarded  as  law.' 
Ejvery  contract  of  guaran^  requires  a  valuable  consideration 
moving  from  the  party  to  whom  the  guaranty  is  given  ;  there 
can  be  no  sensible  distinction  made  between  "  new  and 
independent "  considerations  and  any  other  valuable  consid- 
erations ;  and  the  general  proposition  that  "  a  new  and  inde- 
pendent consideration  moving  between  the  parties  to  the 
contract  of  guaranty,"  takes  it  oat  of  the  statute,  simply 
nullifies  the  statute.'  The  distinction  is  between  a  mere  valu- 
able consideration  for  the  defendant's  promise  of  guaranty, 
and  that  transfer  of  value  which  creates  an  original  obligation 
CD  the  part  of  the  defendaat,  the  measure  of.  which  is,  by  the 
agreement  of  the  parties,  the  defendant's  payment  of  the  third 
party's  debt.  Thirdly,  the  cases  in  which  the  property  of  the 
third  party's  is  put  into  the  hands  of  the  defendant  for  the  pur- 
pose of  paying,  out  of  the  proceeds  thereof,  the  third  party's 

■  Jflfe,  SS  301-30S  and  314  e. ;  Small  v.  SchfeTer,  S4  U&ryluid,  143. 

■  Ante,  §  218 ;  Fullam  v.  Adanu,  87  Verm.  391 ;  Mkule  r.  BnckneU,  fiO 
Peim.  State,  61 ;  Eelaey  v.  Hibba,  13  OUo  State,  34. 

*  Maule  V.  BnckneU,  tupra. 
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debt  to  the  plaintiff,  are  cases  of  obligation  by  the  defenduit  as 
a  trastee  to  make  such  payment,  and  it  is  that  personal  obliga- 
tion which  the  pluntiff  seeks  to  enforce,  and  his  right  of 
action  is  not  aSfected  by  the  statute.^ 

■  .<Me,|206;Stoiidte.Huie,4fiPeii]i.SUte,  80;  Woodward  ti.  Wilcox, 
37  lad.  207.  In  one  of  the  moat  intelligent  and  iactructive  opinions  that 
have  been  delivered  apon  tbit  mbject  of  guannti«g  under  the  statute  of 
band*  (Fullam  v.  Adams,  37  Termont),  Chief-Justice  Poland  treats  the 
cases  of  promises  to  pa;  the  debt  of  another  who  still  remains  liable,  as  all 
reducible  to  the  one  principle  that  the  promisor  is  liable  because  b;  the 
arrangement  he  becomes  the  holder  of  a  fond  or  lecuritj  which  is  appro- 
priated ta  the  payment  of  the  debt,  and  clothed  with  a  dutj  or  trust  in 
respect  tiiereto  which  the  law  will  euforee  in  favor  of  the  party  to  whom 
the  pTomise  is  made.  He  ujs,  "  It  has  been  often  decided  that  when  the 
pnrchaier  of  property  p^miseB  to  pay  the  price  to  a  creditor  of  the  Ton- 
dor,  such  promise  is  binding,  though  not  in  writing,  and  the  vendor  sdD 
remains  liable  for  the  debt.  .  .  .  And  where  a  debtor  transfers  funds  or 
property  to  another  for  tiie  pnrpose  of  paying  his  debt,  and  the  person  thna 
holding  the  debtor's  funds  or  property  promises  the  creditor  to  pay  his  debt, 
SQch  promise  is  held  good  though  not  in  writing.  .  .  .  We  apprehend  the 
tme  principle  why  the  promise  to  the  creditor  is  valid  without  writing  is  the 
same  in  both  these  Glasses  of  cases.  In  both  the  party  making  the  promise 
Jtcldi  the  /iiadt  of  the  debtor /or  ihepurpote  of  paying  hii  dAt,  and  as  be- 
tween him  and  the  debtor  it  is  hii  duty  to  pay  the  debt,  to  that  when  be 
promises  the  creditor  to  pay  it,  ititvbttaitee  hepromueitopajf  hitotm  debt 
and  not  that  of  another  ;  and  thon^  the  debtor  still  remains  liable  for  the 
debt,  his  real  relation  is  rather  that  of  a  surety  for  the  party  whose  duty  it 
is,  and  who  has  promised  to  pay  his  debt,  than  of  a  principal  for  whom  the 
other  has  become  sore^  or  guarantor.  He  holds  a  fund  in  trust  nnder  « 
dn^  to  pay  it  to  the  creditor,  and  be  makes  an  express  promise  to  perform 
it.  .  .  .  The  cases  which  decide  that  where  a  creditor  holds  a  security  for  his 
debt  and  sniTenders  it  to  a  third  person  for  liis  own  benefit  upon  his  pronust 
to  be  answerable  for  the  debt,  stand  really  upon  the  same  substantial  prin- 
dple," 
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§  215.  In  the  earliest  deciaion  which  took  place  upon  that 
clause  of  the  fourth  sectioD  requirii^  written  evidence  of  a 
promise  in  considerstjoo  of  marriage,  the  point  determined  by 
the  Judges  of  the  Queen's  Bench  was,  that  it  embraced  mutual 
promises  to  marry.'  But  this  has  beau  entirely  OTerruled  by 
subsequent  cases,  and  it  appears  to  be  now  uniformly  held  that 
tlie  statute  intends  to  affect  only  what  aro  commonly  known  as 
marriage  settlements.^  Any  promise  made  since  the  enact- 
ment of  the  statute,  to  give  a  portion  to,  or  settle  property 
upon,  either  of  the  parties  to  an  intended  marri^e,  as  an  in- 
ducement to,  and  consideration  for,  entering  into  it,  is  there- 
fore incapable  of  supporting  an  action  at  law  for  damages  for 
non-performance,  or  of  a  decree  for  a  specific  execution  in  equity, 
unless  there  be  a  memorandum  thereof  in  writing  signed  by  the 
person  to  be  charged  upon  the  promise.^  Perhaps  there  might 
arise  cases,  not  coming  under  the  head  of  marriage  settlements 
properly  so  called,  which  a  strict  application  of  the  statute 
would  nevertheless  bring  within  its  provisions ;   as  where  a 

>  FUlpot  p.  Waloot,  Skin.  24 ;  Freem.  541 ;  9  Lbt.  65 ;  decided  in  33 
Car.  n. 

■  Harriaon  o.  Cftg«,  1  Ld.  Ra^m.  S86i  Salk.  24;  6  Mod.  411;  Cork  v. 
Baker,  Stra.  34;  Clark  o.  Pendleton,  20  Conn.  508;  Sunn  e.  Thorpe,  4 
Irod.  Eq.  (N.  C.)  7. 

*  In  South  Carolina,  where  the  English  statute  lias  been  literallj  re- 
enacted,  it  has  been  said  in  CbauceiT-  that  an  antenuptial  agreement 
fi>unded  on  the  conuderaljon  of  marriage,  though  reeting  in  parol  mereljr, 
proTided  it  be  satis&ctorilf  established  bj  proof,  would  be  set  np  and  en- 
forced. The  case,  however,  did  not  require  the  remark,  which  it  would 
teem  must  have  been  incorrectly  reported.  Hatcher  e.  Bobertson,  4 
Strobh.  £q.  179. 
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pftrty  should  ^ree  to  oadert&ke  some  duty  or  office  in  consid- 
eration  of  another'a  contractiDg  a  marriage ;  but  the  courts  do 
not  appear  to  have  hitherto  had  occaaioo  to  deal  with  any  Huch, 
and  as  the  coDstruction  of  this  clause  now  stands,  it  is  limited 
to  contracts  of  marriage  settlement.  No  distinction,  however, 
ia  found  either  in  the  language  of  the  statute  or  in  the  decisions 
upon  it,  as  to  the  nature  of  the  property  in  relation  to  which 
the  promise  is  made ;  and  whether  it  be  to  ^ve  real  or  personal 
estate,  the  statate  is  equally  applicable.  Where  an  intestate, 
about  seven  years  before  his  marriage,  borrowed  money  &om 
the  person  who  afterwards  became  his  wife,  and  in  an  inter* 
view  with  her  in  contemplation  of  marriage,  and  shortly  before 
that  event,  promised  her  that  if  she  would  not  enforce  the  pay- 
ment of  the  notes  they  should  remain  good  and  collectible 
t^ainst  his  estate ;  and  she  retained  the  notes  during  the  cover- 
ture and  until  after  his  death ;  it  was  held  that  the  promise  of 
the  husband  was  an  antenuptial  promise  made  in  consid- 
eration of  forbearance  to  collect  the  notes,  and  that  after  his 
death  a  claim  for  their  amount  by  his  wife  was  properly  al- 
lowed against  his  estate,  and  that  his  agreement  was  not  within 
the  Statute  of  Frauds,  and  could  be  proved  without  writing.^ 

§  216.  The  marriage  is  the  consideration,  a  legal  and  sufB- 
cient  consideration,  for  the  defendant's  promise,  and  one  which, 
it  is  said,  courts  regard  with  especial  £ftvor,  as  of  a  most  meri- 
torious character.^  In  a  case  in  Maryland,  where  it  was  held 
that  an  agreement  made  by  a  father  with  his  daughter,  in  contem- 
plation of  her  marriage,  by  way  of  advancement  and  as  a 
marriage  endowment,  and  followed  by  her  marriage  as  then 
contemplated,  could  not  be  revoked  by  the  father.  Martin,  J., 
delivering  the  judgment  of  the  Court  of  Appeals,  said  that  the 
daughter  was  regarded  as  a  purchaser,  as  much  so  as  if  she 
had  paid  for  the  proper^  an  adequate  pecuniary  consideration, 

I  lUley  n.  Bjixj,  2fi  Coon.  164. 

*  See  the  remark  of  Lord-Chutcellor  Sogdeo,  in  Greene  e.  Cramer,  2 
Con.  &  Law.  M;  a.  o.  nam.  Saunden  t>.  Cruner,  3  Dni.  &  Wu.  87. 
AIM,  Dngan  «.  Gittinga,  8  Gill  (Md.),  198. 
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uid  that  the  consummation  of  the  marriage  was  to  be  consid- 
ered as  equivalent  to  the  payment  of  the  purchase-money.* 

§  216  a.  The  marriage  is  also  an  acceptance  of  the  promise. 
In  a  case  in  the  Irish  Chancery,  a  promise  was  made  to  give  a 
marriage  portion  to  a  young  lady,  and  upon  its  being  commu- 
nicated by  letter  of  the  promisor's  agent  to  the  intended  hus- 
band, he  expressed  Ms  desire  to  have  the  promisor's  bond  to  the 
game  efifect,  but  it  was  not  given,  and  nothing  further  took  place 
until  the  celebration  of  the  marriage.  It  was  urged  that  the 
promise  had  not  been  accepted,  but  Lord-Chancellor  Sugden 
said  that  "  no  acceptance  could  be  more  solemn  than  the  fsict 
of  marrying  the  lady." '  Where  marriage  follows  upon  the 
agreement,  a  distinct  and  positive  dissent  from  the  proposition 
of  settlement  would  be  required  to  be  shown,  in  order  to  avert 
a  decree  of  specific  execution  according  to  its  terms.^ 

§  217.  The  marrif^  must,  however,  have  been  celebrated 
upon  the  strength  of  tlie  promise,  as  any  otiier  consideration 
must  be  connected  with  the  engagement  it  is  to  support.  In 
Ayliffe  v.  Tracy,  a  father  had  written  a  letter  to  his  daughter, 
agreeing  to  give  her  jESjOOO  portion,  but  this  letter  was  not 
shown  to  the  plaintiff,  who  became  her  husband,  and  afterwards 
brought  his  bill  to  have  the  promise  enforced.  Lord-Chancel- 
lor Macclesfield  dismissed  the  bill,  remarking  that  there  was 
here  no  ingredient  of  equity,  and  that  the  husband  could  not 
be  supposed  to  have  married  in  confidence  of  the  letter.*  In 
point  of  fact  the  letter,  as  another  report  of  the  same  case^ 
shows,  referred  to  a  previous  verbal  promise  as  having  been 
made  to  the  husband ;  so  that  it  would  seem  the  case  did  not 
necessarily  present  the  point  which  was  determined,  and  that 
the  decree  should  rather  have  been  the  other  way,  the  verbal 
promise  to  the  husband  being  ratified  and  perfected  by  the  sub- 
sequent written  acknowledgmeut  to  the  daughter.     But  there 

'  Dugui  V,  Gittinga,  ntpra, 

*  Greene  v.  Cnmer,  2  Con.  &  L«w.  64. 
'  Lnders  r.  Amtey,  4  Ve*.  Jr.  »1. 

'  Ayliffe  r.  Tntcy,  2  P.  Wnu.  66. 

*  In  9  Uod.  8.    Se«  Adieile/  on  Muriage  SetOementf,  83. 
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can  hardly  be  a  doubt  of  the  accuracy  of  the  principle  indi- 
cated by  hie  Lordship,  as  applied  in  a  court  of  equity,  and  it  is 
difficult  to  aee  why  it  should  not  equally  prerail  in  an  action 
at  law. 

§  218.  It  is  laid  down  by  an  eminent  miter,  that  a  promise 
by  letter  (or  in  writing  generally)  will  be  apeoifically  enforced, 
although  the  person  making  it  afterwards  dissent  from  the  niai^ 
riage  and  declare  he  will  give  the  partira  nothing.^  Such  a 
rule  broadly  stated,  seems  to  be  not  altc^ther  reasonable, 
there  being  nothing  in  the  language  of  the  statute,  nor  in  the 
nature  of  such  contracts  themselves,  to  prevent  them  &om  be- 
ing revocable  at  any  time  before  they  have  been  acted  on.  In 
the  case  cited  by  the  writer  in  questioa,  Wanchford  v.  Fother- 
ley,  the  treaty  for  the  settlement,  upon  the  basis  of  a  letter  of  the 
lady's  father,  depended  long,  and  meanwhile  the  young  couple 
married.  The  father,  before  they  went  to  church,  revoked  his 
promise,  and  said  he  would  ^ve  them  nothing ;  but  this  the 
Lord-Keeper  Somers  said  he  looked  upon  as  nothing  "  after  the 
young  people's  af^tions  were  engaged ; "  regarding  such  a 
Uadj  revocation,  apparently,  in  the  light  of  a  fraud  upon  those 
who,  reposing  upon  the  promise,  had  permitted  their  relations 
to  each  other  to  sufTer  an  entire  and  irrevocable  change.^ 

§  219.  It  is  hardly  necessary,  nor,  if  it  were  necessary, 
would  it  be  altogether  practicable,  to  show  with  much  precision 
what  will  in  point  of  substance  be  deemed  to  amount  to  con- 
tracts to  bestow  a  portion  in  consideration  of  marriage ;  the 
ordinary  rules  of  interpretation  of  contracts  applying  to  them 

>  Mr.  Atlierlej',  p.  84. 

*  Wanchford  V.  Fotlierle}',  Freem.  Ch.  201.  Tberepotteraddi  inanote 
that  this  decree  wm  affinned  on  appeal  in  tbe  Hooae  of  Lords.  In  D'Agiu- 
lar  V.  Drinkwater,  2  Vea,  &  Bea.  234,  Uie  question  wifl  whether  a  marriage 
bad  taken  place  with  consent  of  tniBteea.  Sir  Wm.  Grant's  langnage 
nioitralei  the  position  of  the  court  in  tlie  case  jost  dted.  He  bv/i  that 
after  a  mutual  attachment  had  been  mfibred  to  grow  up  under  tbe  sanction 
of  tbe  biutees,  it  would  be  somewhat  late  to  state  terms  and  conditions  on 
whidi  a  nwrriage  between  tbe  parties  should  take  place,  as  the^  muit  either 
have  done  violence  to  their  affections,  or  have  submitted  to  any  terms,  how- 
ever txtamij  ftnd  nnreMoiMible,  that  tbe  trtuteea  might  chooae  to  dictate. 
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alike  as  to  any  others.  The  promiae  must  of  coorae  be  abso- 
lute in  its  terms,  in  order  to  be  binding  ;  even  though  it  be 
reduced  to  writing.  This  is  illustrated  in  the  case  of  Randall 
V.  Morgau,  where  the  lady's  fother,  in  a  letter  to  the  intended 
husband,  saya  :  "  The  addition  of  j£l,000,  3  per  cent  stock  is 
not  sufficient  to  induce  me  to  enter,into  a  deed  of  settiement. 
Whether  Mary  [the  daughter]  remains  single  or  marries,  I 
shall  allow  her  the  Interest  of  jC2,000  at  four  per  cent ;  if 
the  latter,  /  may  bind  my»^  to  do  it,  and  to  pay  the  prin- 
cipal at  her  decease  to  her  and  her  heirs."  Sir  William  Grant, 
Master  of  the  Bolls,  said  there  were  passages  in  the  letter 
which,  if  they  were  detached  from  it,  and  could  be  considered 
by  themselves,  would  amount  to  an  agreement ;  but  that  there 
was  no  agreement  whatever  apou  the  whole  letter  taken 
tc^ther ;  that  it  was  clear  that  the  father  meant  to  reserve  it 
entirely  in  his  own  power  to  bind  himself  or  not  after  the 
marriage  had  taken  place,  and  that  the  expressions  used  showed 
clearly  that  he  did  not  intend  to  bind  himself  thai.^ 

§  220.  It  seems  to  have  been  considered  in  an  early  case, 
that  itdiifadMm  with  the  proposed  marriage  on  the  part  of  the 
person  promisii^  to  give  the  portion,  was  in  some  degree  es- 
sential to  such  contracts.  An  uncle,  by  a  letter  to  his  niece, 
promised  her  j£l,000  as  a  portion,  but  dissuaded  her  from  the 
match;  and,  though  he  was  afterwards  present  at  the  cere- 
mony and  gave  her  away,  the  court  refused  to  decree  the  pay- 
ment, bat  left  the  husband  to  his  action  at  law.^  The  soundness 
of  such  a  doctrine  is  doubted  by  Mr.  Atherley,^  and  perhaps, 
as  the  report  does  not  show  the  grounds  of  the  decision,  the 
case  may  not  be  regarded  as  determining  it.  Where  the 
promise  is  made  upon  eondUion  that  the  particular  marriage 
in  question  should  not  take  place,  very  clearly  no  relief  either 
at  law  or  in  equity  could  be  had  upon  it  on  consideration  of 
the  marriage.     In  Montgomery  v.  Beilly,  finally  decided  in  the 

<  BandaU  r.  Morg&n,  12  Yes.  Jr.  67. 

*  Dongltu  V.  Tinceot,  S  Vein.  202.  But  comptre  WanchTord  v.  Fotlir 
erler,  Fream.  Cb.  201.  ■  Muriage  SetUementa,  p.  84. 
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House  of  Lords,  there  was  a  letter  by  the  father,  upon  which 
the  husband  and  wife  relied,  and  in  which  he  says :  "  I  can 
nerer  be  reconciled  to  tlie  marriftKe,"  etc. ;  tiien  he  proceeds 
to  speak  of  the  arrangement  between  himself  and  the  family, 
stating  what  he  intended  to  give  to  each  of  bis  children,  and 
says :  "  This,  I  think,  is  an  abstract  of  the  agreement,  and 
when  pat  into  the  form  of  a  deed,  if  assented  to  by  them,  I 
am  ready  to  execute  at  any  time,"  but  adds,  "  I  will  not  en- 
tangle myself  with  Mr.  J.  B.  "  [the  husband] .  "  If  this  match 
goes  on,  I  will  neither  meddle  nor  make  with  [make  nor  med- 
die  with]  it  or  their  settlements."  Lord  Eldon  advised  their 
Lordships  that  there  would  be  a  difficulty  not  easy  to  be  over- 
come in  enforcing  the  alleged  settlement,  if  the  question  were 
obliged  to  be  determined  alone  upon  the  letter,  considering 
what  the  law  of  the  land  required  to  give  efifoct  to  a  marriage 
agreement.  But  in  view  of  the  other  circumatauces  in  the 
ease,  be  advised  them  that  the  agreement  was  one  which  in 
equity  ought  to  be  enforced.^ 

§  221.  In  a  case  in  yiigtnia,  the  question  arose  as  to  the 
time  for  performance  of  a  contract  for  a  marriage  settlement, 
which  was  in  that  respect  indefinite.  The  promise  was,  that 
if  the  plaintiff  married  the  defendant's  daughter,  the  defend- 
ant would  endeavor  to  do  her  equal  justice  with  the  rest  of 
his  daughters,  as  fast  as  it  was  in  his  power  with  convenienoe ; 
and  it  was  held  that  he  had  not  his  lifetime  to  perform  the 
promise  in,  but,  in  a  reasonable  time  after  the  marriage  (taking 
into  consideration  his  property  and  othei>  circumistanceB),  was 
bound  to  make  on  advancement  to  the  plaintiff  and  his  wife 
equal  to  the  largest  made  to  any  of  his  daughters.' 

§  222.  In  what  form  the  written  contract  which  shall  satisfy 
the  statute  is  to  be,  as,  for  instance,  whether  a  letter  or  other 
informal  writing  is  sufficient,  and  when  such  writing  is  to  be 
deemed  properly  executed,  as  also  the  general  rule  as  to  what 
should  be  contained  in  the  writing,  and  to  what  extent  parol 

■  Uontgomerj  n.  Belllj,  1  Bligh,  861. 
•  Cbiolietter  b.  Vu*.  1  Uanf.  (Ta.)  98. 
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evidence  may  be  admitted  to  explain  or  assiat  it,  are  matters 
.  which  can  probably  be  discussed  to  more  advantage  when  we 
come  to  the  consideration  of  the  memorandum  in  writing 
which  tlie  fourth  section  of  the  statute  requires  to  be  produced 
in  all  cases  of  contracts  falling  within  its  proTisions.^  And 
in  like  manner,  and  for  the  sake  of  obtaining  a  more  system- 
atic view  of  the  subject,  it  is  proposed  to  defer  to  the  same 
time  all  questions  as  to  the  effect  which  any  acts  of  part^per^ 
formance,  or  other  equitable  considerations,  may  have  with 
courts  of  equity,  in  inducing  them  to  direct  speci&c  execution 
of  a  verbal  contract  made  upon  consideratiou  of  marriage,  not- 
withstanding the  absence  of  the  writing  required  by  the  stat- 
ute.* There  will  remain,  therefore,  only  the  question  how  Bar 
a  writing  or  settlement  made  after  marriage,  upon  the  basis  of 
an  antenuptial  verbal  promise,  will  be  binding  and  valid ;  and 
the  discussion  of  it  will  conclude  this  chapter. 

§  223.  The  case  of  Dundas  v.  Dutens  is  commonly  cited 
as  having  determined  that  a  postnuptial  settlement,  reciting 
the  antenuptial  verbal  contract,  was  good  against  intervening 
creditors.  Lord  Thurlow  there  strongly  expressed  his  opinion 
that  it  was,  and  dismissed  the  creditors'  bill  to  set  such  a  set- 
tlement aside.  It  also  appears,  however,  that  he  regarded  the 
suit  as  part  of  a  combination  between  the  husband,  the  credit- 
ors, and  the  solicitor,  to  defraud  the  children :  a  circumstance 
which  certainly  takes  from  the  weight  of  the  case,  as  a  decision 
upon  the  legal  question  of  the  validity  of  the  settlement.^  Lord 
Thurlow's  opinion  was  referred  to  by  Lord  Ellenborough  with 
apparent  approbation,  in  the  subsequent  case  of  Shaw  v.  Jak^ 
man,  but  he  did  not  find  it  necessary  to  apply  it  dedsively.* 
Afterwards  in  Randall  v.  Morgan,  Sir  Wm.  Grant,  M.  B., 
also  referred  to  it,  but  as  a  dictwm  only,  and  said  tliat  he 
was  not  aware  that  tlie  point  had  ever  been  decided ;  and  at 

■  See  pott,  Chftpten  XTU.  ud  XVIII. 
'  Seopott,  Cfa^ter  XIX. 
'  Dundu  D.  Dnteng,  1  Ves.  Jr.  IW. 
*  Sluw  V.  Jakenutt,  4  Etst,  201. 
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the  same  time  he  ezpresBed  a  etroDg  doubt  whether  a  writing 
after  marriage  would  set  up  an  aDtenuptial  verbal  promise, 
even  as  between  parties  ;  but  it  was  not  necessary  to  decide, 
nor  did  be  decide,  either  question.'  Still  later,  in  the  case 
of  Battersbee  v.  Farrington,  Sir  ThomaB  Plumer,  M,  B.,  re- 
marked that  it  would  be  difficult  to  maintain  that  a  recital  in 
a  settlement  after  marriage  was  evidence,  as  against  creditors, 
of  articles  made  before  marriage.  "  Such  a  doctrine,"  he  said, 
"  would  give  to  every  trader  a  power  of  excluding  his  credit- 
ors by  a  recital  in  a  deed  to  which  they  are  not  parties."  But 
even  here  the  point  was  not  directly  raised,  as  there  were  in 
fact  no  intervening  claims  of  creditors  in  the  case,  and  no 
decision  was  made  upon  it.'  The  tendency,  however,  of  the 
English  courts  appears,  from  the  course  of  these  cases,  to  be 
f^ainst  upholding  the  validity  of  a  settlement  after  marriage, 
although  it  recite  an  antenuptial  verbal  agreement  in  consid- 
eration of  marriage,  when  intermediate  creditors  are  to  be  cut 
off  by  it.'  In  our  owu  country,  there  is  less  uncertainty  upon 
the  point.  Mr.  Chancellor  Kent,  in  the  case  of  Iteade  v. 
Livingston,  reviews  all  the  authorities  which  favor  or  appear 
to  favor  the  validity  of  such  a  settlement,  and  doubts  much 
whether  it  can  be  upheld  by  the  mere  force  of  a  recital  of  the 
antenuptial  verbal  contract,  and  he  inclines  to  think  that  the 
weight  of  authority,  as  well  as  the  reason  and  policy  of  the 
case,  are  against  it.  This  opinion  has  been  much  respected 
in  our  courts,  and  subsequent  American  decisions  in  various 
States  have  established  the  doctrine  that,  as  agunst  creditors, 
such  a  settlement  has  no  force.* 

■  BandaU  t>.  Morgu,  12  Tea.  Jr.  67. 

*  BaUenbee  p.  FRrringtOD,  1  Swanrt.  106. 

*  &«e,  farther,  on  tbis  poinl  the  early  case*  of  Lavendar  t>.  Blackatone,  3 
Lev.  147,  and  Sir  Ralph  Botbj'b  case,  1  YeaL  193.  Both  Mr.  Atherlej 
(UaiT.  S«tt.  U9)  and  Judge  Stoiy  (Eq.  Jur.  §  374)  expreea  their  aasent  to 
the  doctrine  that  auch  a  aettlenent  is  invalid. 

*  Beade  o.  Uringrton,  3  JohDi.  Ch.  481 ;  Winn  v.  Albert,  2  Md.  Ch. 
Dec.  169,  alBrmed  OD  appeal,  fi  Md.  66;  Izard  p.  Izard,  Bailey,  Eq.  (S.  C.) 
236 ;  AndrewB  r.  Jones,  10  Ala.  400 ;  Blow  r.  Majoard,  and  Lawrence  r. 
Blow,  SLeigh  (Va.),  20;  Smith  B.  Greer,  8  Humph.  (Tetm.)  118;  Wood  t>. 
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§  224.  llie  principle  upon  wbich  this  doctrine  is  sustained 
requires  to  be  oarefuUj  noticed.  In  Randall  v.  Morgan,  as  has 
been  seen,  it  was  intimated  that,  even  as  between  parties,  a 
writing  made  subBequently  to  the  marriage  would  be  of  no  ef- 
fect to  set  up  an  antenaptial  verbal  promise  of  a  settlement ; 
and  the  reason  given  is,  that  otherwise  tiie  oonstrnctioQ  of  the 
fourth  sectioD  of  the  statute  would  be  just  the  same  as  the 
seventh,  which  requires  onl;,  in  the  case  of  a  trust  of  lands, 
that  it  be  manifested  or  proved  by  writing;  that  upon  that 
clause,  it  is  not  necessary  that  a  trust  be  constituted  by  writ- 
ing, but  that  it  is  sufficient  to  show  by  written  evidence  the  ex- 
istence of  the  trust ;  whereas  the  fourth  section  requires  the 
very  agreement  to  be  in  writing  and  signed  by  the  person  to  be 
charged.'  The  weight  of  autiiority,  however,  seems  decidedly 
to  establish  that  a  settlement  or  other  writing  made  after  mar- 
riage and  recognizing  an  antenuptial  verbal  contract,  is  bind- 
ing  upon  the  parties.^  Nor  does  it  appear  that  any  violence  is 
thereby  done  to  the  spirit  of  the  fourth  section.  The  memoran- 
dum required  by  that  section  need  not  be  contemporaneous  with 
the  making  of  the  contract ;  it  is  only  necessary  that  the  con- 
tract be  put  in  that  form,  before  any  action  can  be  maintained 
upon  it.^  Then,  it  becomes  a  binding  agreement ;  and  it  seems 
to  be  no  reason  for  holding  otherwise  in  cases  of  marriage  con- 
tracts, that  tlie  marriage  has  intervened,  for  that  is,  so  to  speak, 
but  the  payment  of  the  consideration.  No  relief  is  sought  or 
SftTftge,  2  Doag.  (Mich.)  316 ;  D&TJdKn  e.  Grftvei,  Riley,  Eq.  (S.  C.) 
222;  fiont  v.  Corej,  16  Bub.  (K.  Y.)  136;  Stoi?  £q.  Jut.  ed.  1861, 
§  37i.  The  Court  of  Cfaancei7  in  New  Jeraej,  hoirever,  hare  said  that 
iriiere  an  antennptial  setllement  iraa  fairly  shown,  they  would  be  iDclined 
to  give  validity  to  the  aettlemeiit  in  pursuance  of  it,  even  against  creditors ; 
but  they  did  not  consider  a  redtal  in  a  postnuptial  deed  of  settlement,  nor 
declarations  of  a  husband  made  during  coverture  and  shortly  before  the  oon- 
veyance  by  the  wife  and  himself  to' hi*  son,  as  satislactory  proof.  Satter- 
thwaite  D.  Emley,  3  Green,  C3i.  489,  per  JSunes.  G. 

■  Randall  e.  Morgan,  13  Yes.  Jr.  67. 

■  Uontacute  r.  Maxwell,  1  P.  Wms.  818 ;  Stra.  2S6 ;  Hammersly  r.  De 
Biel,  12CIaTk&Fin.  46;  Argenbright  n.  Campbell,  3  Hen.  &  Munf.  (Va.) 
144. 

*  Beopott,  %  348. 
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claim  fonnded  upon  the  contract,  until  after  it  is  perfected  bj 
being  put  in  writing.  But  when  the  rights  of  creditors  accru- 
ing in  the  mean  time  are  concerned,  the  case  is  different.  The 
writing  made  after  marriage,  or  the  recital  of  the  antenuptial 
contract  in  the  postnuptial  settlement,  can  have  no  relation 
back  te  tiie  date  of  the  verbal  contract  so  aa  to  make  it  effec- 
tive as  of  that  date,  and  consequeattf  the  settlement  upon  the 
basis  of  that  verbal  contract  must  be  regarded  as  purely  volun- 
tarf ,  and  cannot  a£fect  pro-existing  rights  against  the  property 
conveyed.^ 

*  A  very  &b1e  dianugion  of  thia  point  will  be  foimd  in  the  opinion  of  the 
Harylud  Court  of  AppeaU,  in  Albert  v.  Winn,  fi  Md.  66. 
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CHAPTER  Xn. 

CUNTRACrS  FOR  LAND. 

§  22S.  Of  the  Tarions  topics  embraced  by  the  provisions  of 
the  Statute  of  Frauds,  Dothing  seems  to  have  attracted  such 
anxious  attention  on  the  part  of  its  framera  as  the  whole  class 
of  transactioDB  affecting  the  title  to  real  estate.  The  expanded 
phraseology  of  the  fourth  section  in  this  respect,  although  it 
may  not  indeed  appreciably  enlarge  the  scope  of  the  section, 
evinces  this  spirit  very  clearly ;  specifying,  as  it  does,  those 
lighter  shades  of  interest  which  may  be  said  merely  to  concern  . 
land.  But  this  general  drift  and  policy  of  the  statute  may  be 
especially  apprehended  by  comparing  together  the  several  pro- 
visions bearing  on  this  kind  of  property.  We  have  already 
bad  occasion  to  examine  those  sections  in  which  the  formality 
of  a  writing  is  exacted  in  all  cases  of  the  creation  or  transfer  of 
a  legal  title  to  land,  and  written  evidence  of  alldedarationa 
of  trusts  or  confidences  in  land ;  and  we  now  find  the  same 
watchful  disposition  guarding  against  the  too  ready  alienation 
of  this  important  species  of  property,  by  denying  any  remedy 
upon  a  mere  contract  for  the  sale  of  it,  unless  proved  by  a 
memorandum  in  writing  executed  by  the  party  to  be  charged 
thereby.  In  view  of  the  fact  that,  in  the  course  of  their  inde- 
pendent l^islation,  some  of  the  States  have  omitted  one  or 
more  of  these  provisions  while  retaining  others,  it  is  well  to 
observe  how  far  those  sections  which  concern  the  creation  and 
transfer  of  land  may  be  made  to  supply  tiie  place  of  that  which 
we  have  now  to  consider.  We  have  already  had  occasion, 
in  introducing  the  sul^ect  of  trusts,  to  notice  the  relation 
which  the  seventh  section,  covering  trusts,  bears  to  that  which 
is  now  before  us. 
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§  226.  Id  FeDiisylvaiiia,  where  the  first  three  sectioos  only  of 
the  Engliflh  statute,  those  which  relate  to  the  creation  and 
tranefer  of  estates  Id  land,  have  been  re-enacted,  the  courts 
have  repeatedly  had  occasion  to  deal  with  verbal  contracts  for 
the  purchase  or  sale  of  such  estates.  And  although  there  have 
been,  particularly  in  the  more  recent  decisions,  indications  of 
a  diaposition  to  consider  the  Gnglish  statute,  including  the 
fourth  section,  as  having  some  force,  by  adoption  into  the  com- 
mon law  of  the  State,  to  restrain  the  right  of  action  upon  such 
contracts,  the  law  as  it  now  stands  clearly  allows  that  right.^ 
But  it  allows  it  for  the  mere  and  narrow  purpose  of  recovering 
damages  for  the  non-performance  of  the  contract,  and,  under 
the  liberal  and  salutary  application  of  those  sections  which 
have  been  preserved  in  that  State,  the  riglit  is  considerably  af- 

>  Bell  0.  Audrewi,  4  DM.  152 ;  Eoring  v.  Teei,  1  Binn.  450 ;  McDoirell 
V.  O^er,  21  Peon.  417 ;  Kurtz  v.  Cammings,  24  Peim.  State,  36 ;  Mal&un  d. 
AmmoD,  1  Grant  (FenD.).  12S.  In  Pngh  v.  Good,  3  WaUs  &  Serg.  66, 
Gibaon,  C.  J.,  aaid:  "  I  would  hold  tlie  particul&r  ckuae  in  the  fourth  lec- 
tion of  the  British  Statute  of  Frauds  to  have  been  introduced  here  bj 
adoption,  bad  not  this  court,  very  inconsistently,  I  think,  held  it  otherwiae 
in  Bell  v,  Andrews,  tupra.  As  it  is,  we  muat  take  that  clause  with  its 
equitable  exceptions  to  be  part  of  our  peculiar  common  law  adopted  in  anal- 
ogy to  the  British  statute,  as  we  take  Uie  doctrine  of  charitable  uses  to  be 
adopted  in  analogy  to  the  statute  of  that  name ;  or,  if  it  mtut  necMSon'Iy 
have  a  itatuU  foundation,  we  must  forcibly  ingrsA  it  on  that  clause  of  our 
act  which  limits  the  effect  of  a  parol  conveyance  to  the  creation  of  an  estate 
at  will,  though  there  be  great  difficulty  in  doing  thit."  The  case,  however, 
presented  fur  ground  for  a  decree  of  specific  execution  on  account  of  part- 
.  performance,  which  was  accordingly  granted.  In  Ellet  v.  Paxson,  2  WaUs 
A  Serg.  418,  it  was  said  that  on  an  action  for  refusal  to  fulfil  a  contract  to 
pnrcbase  land,  the  vendor  was  at  moat  only  entitled  to  recover  bis  actual 
damage.  In  Whitehead  p.  Carr,  fi  Watts,  368.  which  was  an  action  for 
damages  for  refusal  to  conoey  land  according  to  a  verbal  contract,  brought 
as  it  appeared  for  tbe  purpose  of  obtaining  an  opinion  of  the  court  on  the 
point  whether  such  an  action  would  lie,  Huston,  J.,  said :  "  If  the  question 
were  new,  and  there  were  no  decisions  on  the  subject,  and  it  were  necessary 
to  decide  it  in  this  case,  it  would  deserve  and  obtain  very  serious  consider- 
ation." These  espressions  show  that  an  imi>ortant  question  in  that  State  is 
Mill  regarded  as  not  quite  closed.  It  would  be  unprofitable,  however,  for 
us  to  pursue  it  here,  as  in  the  great  body  if  not  all  of  the  other  States,  the 
enactments  referred  to  have  been  incorporated  together  in  the  local  law. 
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fected  in  itB  extent.  Thus,  in  an  action  by  the  Tender  on  bucIi 
a  contract,  he  is  not  alloved  to  recover  the  full  amonnt  of  the 
purchase-money  agreed  to  be  paid ;  for  this,  it  is  said,  would 
be  in  effect  to  compel  the  vendee  to  a  specific  execution  of  the 
contract,  against  the  spirit  of  the  other  sections  forbidding  the 
establishment  of  a  title  to  taad  withoat  writing.^  The  vendee 
may  recover  the  actual  damage  be  has  sustained  by  the  refusal 
of  the  other  to  carry  out  tlie  contract,  and  nothing  more.  And 
▼here  the  vendee  sues  for  a  breach  by  the  vendor,  it  should 
seem  plain  that  he  is  to  recover  only  his  actual  damage,  and 
not  the  value  of  the  land,  vhich  he  bargained  for,  but  cannot 
acquire  a  title  to  on  account  of  the  first  three  sections  of  the 
statute.  The  value  of  the  land  may  indeed  be  his  actual  dam- 
age, as  in  a  case  where  he  has  rendered  services  or  given  value 
in  any  way,  upon  an  ^reement  to  be  reimbursed  in  land ;  and 
here,  of  course,  be  is  not  debarred  from  recovering  the  whole 
amount  of  that  valuation.'  But  the  learned  judges  of  that 
State  have  uniformly  refused  to  decree  a  specific  execution  of 
a  verbal  contract  for  the  sale  or  purchase  of  land,  unless  there 
existed  such  circumstances  as  iu  England  are  held,  in  equity, 
to  deprive  the  fourth  section  of  its  application,  such  as  part- 
performance  of  the  contract,  to  a  certain  extent,  by  one  party 
on  the  faith  of  the  other's  engagement ;  or  to  eject  the  vendors 
by  proceedings  at  law  upon  &e  proof  of  such  oral  contract ; 
and  their  determinations  have  been  placed  upon  the  ground  of 
the  existence  in  their  own  law  of  the  provisions  against  the 
creation  of  estates  in  land  without  writing.^  It  is  thus  appar- 
ent that  so  far  as  the  office  of  the  fourth  section  is  to  cut  off 
such  an  equitable  claim  of  title  in  land  as  arises  in  a  contract 

'  WilsQD  D.  Clirke,  1  Watte  &  Serg.  664;  McDowdl  c.  O^er,  «iipra; 
Moore  e.  Small,  19  Penu.  (7  Hut.)  461 ;  EUet  v.  Pauon,  supm. 

*  McDowell  t.  Oyer,  tupra;  Jack  c.  HcEee,  9  Barr,  236 ;  Baabe.Baah. 
lb.  260 ;  Malaun  t>.  Ammon.  1  Grant,  123. 

■  3m  the  Tftrioiu  casea  dted  in  Uub  asction,  and,  id  addition,  Sotei  v. 
Hickman,  20  Peon.  (8  Harr.)  180 ;  Kurtz  v.  CummiDga,  S4  Penn.  Sute,  36 ; 
Malaun  v.  Ammon,  tupra;  Pattison  o,  Horn,  1  Grant,  301;  Wibl«  V. 
Wible,  lb.  406 ;  Fostlethwaite  v.  Freaw,  31  Peno.  State,  472. 
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for  tbe  purchase  of  it,  that  office  is  fulfilled  by  the  other  pro- 
TuioDS  referred  to. 

§  227.  With  these  preliminary  obserratioos,  we  pass  to  the 
ex&min&tioD  of  that  clause  of  the  fourth  sectioo  which  immedi- 
ately forms  the  subject  of  the  jwesent  chapter.  Two  questions 
piMMit  themselves  imder  this  clause  which  will  be  examined 
in  order :  first.  What  is  emtonced  in  the  words  "  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning 
tbem,"  and,  M<!(<iu£y,  What  is  a  "  ooDtFSct  or  [for]  sale  of" 
such  lands,  etc. ;  the  me  question  relating  to  the  su^'ecf-tnaOer, 
and  the  other  to  the  nature  of  the  transaction. 

%  228.  We  have  already  had  occasion  to  remark  that  the 
language  which,  in  the  first  Bection,  is  used  to  describe  the  in- 
terest intended  to  be  made  grantable  &om  that  time  by  writing 
only,  appears  ta  be  no  more  oomprehenBive  than  that  here  em- 
ployed to  describe  the  interest  which  it  was  intended  should, 
from  that  time,  be  bai^ained  for  by  writing  only.^  Suoh  we 
saw  was  the  opinion  of  a  very  eminent  wntw;^  and  a  broad 
and  rational  view  of  the  whole  statute  taken  together,  as  it  af- 
fects real  property,  leads  to  the  conclufdon  that  the  Parliament 
which  enacted  these  several  sections,  as  veil  as  that  which  con- 
cerns trusts,  did  not  design  to  make  any  distinction  between 
them  in  this  respect.  In  the  case  of  Wood  v.  Lake,  so  promi- 
nent in  a  former  chapter,  on  the  subject  of  leases,  it  appears  by 
one  of  the  reports  that  Lee,  C.  J.,  took  occasion  to  express  an 
opinion  upon  the  force  of  the  term,  "  any  uncertain  interests," 
eto.,  used  in  the  first  section,  and  considered  that  it  meant  ua- 
cert^nty  of  duration,  and  not  uncertainty  of  quantity,  of 
interest.^  And  it  seems  to  have  been  supposed  in  a  Massachu- 
setts case,  that  the  deciuon  in  Wood  c  Lake,  to  the  efitot  that 
the  privilege  of  stacking  coal  on  another's  land  for  seven  years, 
could  be  conferred  without  writing,  might  be  supported  on  the 

■  Anu,  g§  4,  fi. 

■  Sir  Edward  Sngdeu,  in  bia  TreatiBe  on  tlie  Lftw  of  Yeodon  and  Pur- 
diwers,  p.  95. 

'  See  the  report  of  that  cue  in  note  to  %  33,  (oite. 
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particular  words  in  qnestion.^  The  repeated  decisioDS  in  Eng- 
land since,  however,  overrnling  the  principle  of  Wood  v.  Lake, 
notwithetanding  the  words  etill  remain  in  tiie  English  statute, 
show  conclusiTel;  that  no  auch  virtue  can  now  be  attributed 
to  them.  The  words  "  lands,  tenements,  and  hereditaments," 
which  occur  in  every  part  of  the  statute  where  real  estete  is 
dealt  with,  certainly  seem  to  embrace  all  which  can  be  em- 
braced by  the  other  phrases  occasionally  need  ; '  and  we  may 
perhaps  fiDd  the  latter  to  be  important  in  the  construction  of 
the  statute,  only  in  the  way  of  an  illustration  of  the  extreme 
solicitude  of  its  framere  to  guard  property  of  this  nature  from 
tlie  perils  of  oral  testhnony. 

§  229.  That  the  fourth  section  extends  to  and  embraces 
equitable,  as  well  as  legal,  interests  in  land  is  well  settled.  It 
has  been  held  by  Ur.  Justice  Story,  that  a  verbal  contract  to 
buy  a  contract  for  lands,  or,  in  other  words,  to  buy  another 
man's  rights  under  an  executory  ^reement  for  the  sale  of 
lands  to  him,  was  affected  by  the  statute,  because  it  was  for 

■  Stevens  d.  Stevens,  II  Mot.  351. 

*  Of  tbe  word  ttnemeidi,  wbich  is  the  onlj'  word  nsed  ia  the  statute  de  do- 
nit  to  express  its  subject-mstter,  Lord  Coke  sajs,  that  it  "iocludes  not 
only  all  corporate  inheritanees,  which  are  or  nutf  be  Mdm,  bnt  also  all  b- 
heritances  issuing  out  of  an/  of  those  inheritances,  or  concemiiig,  or  an- 
nexed to,  or  exercisable  within,  the  same,  diongh  tliej  lie  not  in  tenare."' 
It  was  suggested  hj  Lord  Littledale  in  Evans  o.  Roberta,  C  Bam.  ft  Gres. 
83S,  that  the  words  "  lands,  tenements,  and  hereditaments,"  in  the  fourth 
section  were  used  b^  the  legislature  to  denote  a  fee-simple,  and  the  words 
"  anj  interest  in  or  concerning  tbem,?  were  nsed  to  denote  a  chattel  inter- 
est, or  some  interest  less  than  a  fee-simple.  But  it  is  settled  that  the  seventh 
section,  in  regard  to  trusts,  extends  to  trasts  in  diattels  real,  though  the 
latter  words  are  not  used  (mitt,  %  82),  And,  on  an  examinatJon  of  the 
whole  statute,  it  is  impossible  to  conclude  that  the  framen  of  it  meant  to 
affix  to  these  words  their  technical  sense.  For  instance,  the  fifth  section 
provides  that  devises  of  koidt  and  Uaemealt  shall  be  in  writing,  while  the 
sixth  prorides  that  no  written  devise  of  landi,  Unementt,  or  htreditamaii*, 
shall  be  revoked  except  in  certain  modes,  bnt  that  all  devises  of  lands  and 
tenement*  shall  continue  in  force  till  so  revoked.  Again,  the  seventh  section 
provides  that  declarations  of  tmsts  in  land*.  Uitementt,  or  hereditammti, 
shall  be  manifested  bj  writing,  while  the  ei^tb  excepts  resulting  tmsts  in 
lands  or  tenemmtt.  Obviously  it  is  luuafb,  on  a  statute  so  looselj  drawn,  to 
determine  any  tlung  on  merely  verbal  diffirenoes.. 
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the  purchase  of  an  equitable  interest  in  real  estate.'  Nor  can 
8  mortgagor's  eqnitj'  of  redemption  in  the  mortgaged  real 
estate  be  boaght  or  sold  without  vriting ; '  nor,  it  would  seem, 
can  it  be  pledged  wi&out  writing,  though  the  contrary  has  been 
held  in  Kentucky."  The  contract  in  such  a  case  must  erentu- 
aUj  work  a  transfer  of  the  equitable  right  and  title. 

§  280.  A  widow's  right  of  dower  also  is  dearly  an  interest  in 
land,  which  cannot  be  released,  waived,  or  discharged  without 
vritiog.*  Of  course,  the  statute  extends  to  rents,  commons,  and 
all  incorporeal  hereditaments.*^  It  also  embraces  agreements 
for  the  assignment  of  a  lease,'  and  executory  agreementa  for  the 
creation  of  such  leases  as  would  be,  after  they  were  created, 
valid  by  reason  of  the  exception  contained  in  tbe  second  section 
of  the  statute.'  But  an  agreement  for  board  and  lodging,  as  not 
inToIving  an  interest  in  land,  is  held  not  to  require  a  written 
memorandum.' 

§231.  Mere  poasMnim  of  land  seems  to  be  properly  r^arded 
as  such  an  interest  in  or  concerning  the  land  itself,  as  cannot 
be  contracted  for,  or  disposed  of,  without  writing.  Mr.  Baron 
Farke,  it  is  true,  in  a  case  where  the  contract  in  question  was 

'  Smith  V.  Bunilum,  8  Smnn.  436;  Hag]iM  t>.  Moore,  7  Cnmch  (S.C.), 
176 ;  SimiD*  o.  Eilliui,  12  Ired.  (N.  C.)  352 ;  Top^nn  e.  Lomu,  80  Eng. 
Law  ft  £q.  437;  Ridiardi  e.  Richarda,  9  Qrtj  (Mass.),  813. 

■  Scott  t>.  UcFarUnd,  18  Mass.  809 ;  Marble  o.  Marble,  G  N.  H.  374; 
Hoglies  o.  Moore,  mpra ,-  Kellej  v.  Stanbarr,  IS  Obio,  408 ;  Agate  v.  Gig- 
■umz,  1  Rob.  (N.  T.)  378.  Bnt  see  Fomei?  o.  Winsliip,  12  Mass.  fil4; 
Hogg  B.  Wilkiiu,  1  Grant,  Pa.  67. 

'  Griffin  e.  Coi^,  9  B.  Mon.  462. 

'  Finney  e.  Finney,  1  WHb.  84;  White  v.  White,  1  Harr.  (N.  J.)  202j 
Eeeler  V.  Tatnall,  3  Zabriskie  (N.  J.),  62 ;  Hall  «.  Hall,  9  McCord,  Ch. 
(S.  C.)  269 ;  Sbotwell  o.  Sedan,  S  Hamm.  (O.)  5.  SeeMadigan  «.  Walsh, 
23  (Wis.)  COl.  Tbe  OMre  atiignmaU  of  dower,  bowerer,  maj  be  bj 
parol,  as  the  estat«  is  conferred  npon  tbe  widow  by  the  act  of  Uie  kw. 
AiOt,  S  77.  *  Roberts  on  Frauds,  p.  127. 

*  Anon.,  1  Tent.  361 ;  Poaltnej  ■>.  Hohnes,  1  Stra.  105. 

*  Edge  V.  Stratford,  1  Cro.  &  Jerr.  391 ;  s.  C  1  l^rw.  93 ;  Delano  ti. 
Montagae,  4  Cash.  (Mass.)  42;  Stackberger  c.  Mostaller,  4  Ind.  (Porter) 
461.  Bat  since  the  rerision  of  the  New  Toi^  Statutes  (2  B.  8.  184,  $f  6, 
8),  tee  TonngB.  Dake,  1  Said.  (W.  T.)  468. 

*  Wright  o.  Stravert,  2  L.  T.  M.  8.  176. 
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really  for  an  asaigument  of  a  lease,  and,  of  course,  not  bindiDg 
by  parol,  said,  that  if  It  had  been  to  relinquish  the  poesessioD 
merely,  it  might  uot  have  amounted  to  a  contract  for  an  interest 
in  land.^  But  upon  such  a  casual  su^estion  as  this,  it  would 
be  unreasonable  to  base  an  exception  which  goes  more  to  the 
letter  than  to  the  spirit  of  the  statute.  As  was  said  in  the  Su- 
preme Court  of  M'&w  York,  "  PosBession  is  primd  facie  evidence 
of  title,  and  no  title  is  complete  without  it,"  and  accordingly 
they  held  that  it  "  must  be  considered  an  iuterast  in  land,  within 
the  meaning  of  the  Statate  of  Frauds."  '  In  Maine,  where  by 
statute  a  mortgagee  might  recover  possession  before  any  breach 
of  the  condition,  if  there  was  no  agreement  to  the  oontrary,  it 
was  held  that  such  an  i^reement  must  be  in  writing  as  affeding^ 
the  title  to  real  estate  by  divesting  the  party  of  the  r^ht  of  pos- 
session.' And  it  was  apparently  on  the  same  ground  that  it 
was  held  in  Connecticut,  that  a  verbal  agreement,  made  at  the 
delivery  of  a  deed,  that  the  grantee  should  not  ti^e  possession, 
nor  record  his  deed,  until  he  should  pay  the  first  instalment  of 
t^e  purchase-money,  was  inoperative.* 


I  V.  Hajea,  5  Meea.  &  Well.  456. 

'  Howard  V.  EutoD,  7  Johns.  20fi,  which  was  ofterwudi  quoted  to  the 
uutM  point  and  affirmed  in  Lower  v,  Winten,  7  Cowen,  263.  Short]]'  after 
Howard  v,  Eaiton,  there  was  a  cut  in  New  York,  where  one  man  agreed 
to  remOTe  bis  fence  ao  aa  to  open  a  certain  road  to  iti  original  width,  and 
in  conaideration  thereof  anotlier  a^«ed  to  paj  him  a  mm  of  monej ;  the 
court  held  that  this  was  not  an  agreement  concerning  an  interest  in  land, 
since  no  interest  in  land  was  to  be  conTO^ad.  Bnt  it  would  aeem  that  here 
the  fbrmer  partj  gave  up  the  poueuion  of  hia  land,  if  he  did  not  gire  np 
the  fee  bj  dedication  to  the  public,  and  that  the  fact  that  the  latter  party- 
did  not  perionally  acquire  it  should  make  no  difibrence.  From  the  woida 
formtr  APidth,  however,  it  may  be  gathered  tiiat  the  bargainor  had  withont 
right  enolosed  part  of  the  highway,  in  which  case  he  evidently  had  nothing 
in  the  land  in  qneation  to  part  with.  The  caae  is  Storma  «.  Snfder,  10 
Johns.  110. 

■  Norton  r.  Webb,  8fi  Uaiue  (6  Bed.),  318;  Coleman  o.  Packard,  16 
Haaa.  39. 

*  Gilbert  v.  Bulklej,  6  Conn.  S62.  In  Keir  r.  Shaw,  IS  John*.  (N.  T.) 
296,  it  was  held  that  a  warranty  for  the  qiuet  enjoyment  of  land  waa  within 
the  statate,  and  must  express  the  consideration  of  it.  As  to  the  poweirion 
of  land  being  an  interest,  etc.,  within,  the  statute,  tee,  fiirther,  Smart  v. 
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§  282.  An  easement  in  the  land  of  another  is,  bj  conimcu 
law,  grantable  only  by  deed,  and  of  course  no  Terbal  agreement 
which  amounts  to  conferring  an  eaaemeat  or  a  right  in  the  na- 
ture of  one,  can  be,  as  such,  available  to  either  of  the  parties  to 
it.  The  law  on  this  point  is  too  well  settled  to  require  any  de- 
ttuled  citation  of  aatboritieB.^  Many  oases  hare  arisen,  how- 
ever, in  England  and  in.  this  oountry,  where  such  a  Terl»l 
agreement,  when  it  has  been  so  £ar,  acted  upon  by  opa  of  Hie 
parties  that  it  would  be  a  fraud  upon  him  to  repudiate  it,  has 
been  held  binding  against  the  other  la  a  court  of  equity ;  bat 
for  these  cases  reference  must  be  had  to  a  subsequent  chapter, 
in  wbicih  the  whole  satgeot  of  the  peouliar  equitable  doctrine 
OS  to  contracts  within  the  Statute  of  Frauds  is  examined.' 

§  23S.  Although  the  improvementa  put  upon  laud,  such  as 
buildings  and  other  erections,  tillage  and  labor  generally,  may 
be  so  incorporated  with  the  land  itself  as  to  be  inseparable 
therefrom  in  fact,  yet  it  would  seem  that  they  ought  to  be  so 
far  separately  regarded  as  to  be  capable  of  a  distinct  purchase 
and  sale  by  a  verbal  contract.  In  the  comparattvely  late  case 
of  Falmouth  t>.  Thomas,  where  the  action  was  upon  a  verbal 
agreement  by  the  lessee  of  a  &rm,  "  to  take  at  a  certain  valua- 
tion growing  crops  thereon,  and  certain  work,  labor,  and  mate- 
rials which  the  plaintiff  had  done  and  expended  upon  the 
land,"  Lord  Lyndhorst  said :  "  The  defendant  would  not  have 
the  benefit  of  the  work,  labor,  and  materials,  unless  he  has  the 
land ;  and  we  are  of  opinion  that  the  right  to  the  crops,  and 
the  benefit  of  the  work,  labor,  and  materials  were  both  of  them 
an  interest  in  the  land ;  but  (f  either  of  the  two  were  properiy 
an  interest  in  the  land,  this  would  form  a  sufficient  objection 
to  the  special  counts,"  etc.  And  again,  of  the  latter  part  of 
the  agreement,  he  says,  "  it  was  a  contract  for  that  which  was, 

Harding,  29  E.  L.  A  E.  252;  Whitl«moie  v.  Oibbs,  4  FoaMr  (N.  U.),  484; 
MeranviUee.  SUverthon,  1  Gnwt  (Fft.)>  410;  Sutton  e.Seftn,  10  Ind. 223. 

*  See  the  decisions  coliected  txtA  reviewed  in  Gale  &  Wlutclej  on  Ewe- 
inents,  c^.  3,  §  1.  Alio  id  Angell  on  Wotercoonei,  $  168,  «( teq.  And 
MO  ante,  §  21,  ct  aeq-,  in  relation  to  licen«ei  to  be  Bxerdied  upon  land. 

■  See  pott,  ChtiptM  XIX. 
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at  tlie  time  of  such  contract,  an  interest  in  the  land,  and  for 
that  whioh  oever  wae  and  never  could  be  aeparated  from  it."  ^ 
It  will  be  obserred,  however,  that  his  Lordehip  himself  admitted 
it  to  be  uonecessary  to  the  case  to  decide  this  point ;  and  doubt- 
less  his  attentioa  was  upon  that  account  less  strictly  bestowed 
upon  it.  It  is  certainly  settled  in  England,  that  an  agreement 
to  pay  an  increased  rent  in  consideration  of  repairs  is  not  to  be 
treated  aa  a  new  lease,  and  this  seems  to  cover  the  principle 
which  has  been  stated.^  The  American  courts  have  taken  the 
broader,  and,  on  the  whole,  more  reasonable  view  of  the  subject, 
and  however  the  law  might  now  be  held  iu  England  in  a  case 
directly  presenting  the  question,  it  appears  to  be  settled,  so  far 
as  this  country  is  concerned,  that  these  improvements  put  upon 
land  are  not  neceasaril;  to  be  regarded  as  land,  because  incor- 
porated with  it.  In  New  York,  in  a  case  where  a  verbsl  prom- 
ise to  pay  the  plaintiff  (who  had  without  any  title  entered  and 
occupied  and  improved  the  defendant's  land}  for  bis  tillage,  and 
sundry  buildings  erected  thereon,  was  held  by  the  Supreme 
Court  to  be  binding.  Spencer,  J.,  delivering  the  opinion  of 
the  court,  thus  clearly  and  rationally  set  forth  the  view  on  whicb 
the  decision  proceeded :  "  This  was  not  a  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  but  related  to  the  labor  only  whioh  had  been 
bestowed  upon  the  laud,  under  the  denominatiou  of  improve- 
ments. Was  it  ever  supposed  that  a  parol  contract  to  pay  for 
work  to  be  done  on  land,  or  for  what  had  been  done,  was  a  void 
undertaking  as  under  the  statute  ?  The  contract  in  such  case 
does  not  go  to  take  from  the  promUor  the  land  or  any  interest  in 
or  concerning  it."" 

■  Eui  of  F&lmoiith  ■>.  Thomu,  1  Cro.  &  Uees.  89. 

'  Hoby  o.  Roebuck,  2  Marth.  433  j  b.  c.  7  T»uat.  157 ;  Price  e.  Ley- 
bum,  G«w,  109. 

•  FreftTp.  Hardenbut^h,  6  Johns.  272,  and  tlie  following  (;Mes :  Benedict 
e.  Beebee,  11  John*.  Ii5 ;  MitcheU  v.  Biub,  7  Cow.  186 ;  Lower  o.  Win- 
ten,  lb.  263;  Howiffd  o.  Euton,  7  Jofana.  206.  A  aubacripdon  p^»er  for 
the  erection  of  &  chiuvh  edifice  waa  held  (appareutlj  on  tbe  aame  principle} 
to  be  not  a  contract  within  tbe  New  York  Suunte  of  I->aadc,  in  Bamea  p. 
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§  284.  la  tlie  case  of  fixturet,  which  are  in  no  senae  inoor^ 
porated  with,  but  merely  annexed  to,  the  ireehold,  the  rule  is 
well  settled,  that  the  fourth  section  does  not  apply  to  render 
verbal  contracts  for  the  sole  of  them  inoperatiTe.^  As  baa 
been  very  correctly  obserred,  a  transfer  of  fixtures  simply  seems 
to  be  nothing  more  than  a  transfer  of  the  right  which  the  vendor 
has  to  aerer  certain  chattels  attached  to  the  soil,  but  not  part  of 
the  freehold.^ 

-  §  285.  Under  Uie  general  head  of  contracta  for  the  sale  of 
what  is  annexed  to,  or  incorporated  with  land,  the  most  difficult 
and  embairaBsing  cases  are  those  which  deal  with  contracts  for 
the  sale  of  crops  and  other  natural' products  growing  upon  land. 
Upon  this  subject,  the  decisions  of  the  Eugliab  courts  have 
been  singularly  vacillating  and  inconsistent,  and  many  cases  in 
which  particular  rules  have  been  laid  down  for  determining  the 
question  of  the  application  of  the  statute  have,  on  subsequent 
consideration,  been  in  whole  or  in  part  overruled.  It  would, 
therefore,  be  presumptuous,  and  would  only  mislead  the  reader, 
to  attempt  to  lecoocile  all  the  decisionB ;  at  the  same  time  it 
is  impossible  to  escape  the  duty  of  investigating  them  and  com> 
paring  the  principles  upon  which  they  have  been  respectively 
decided. 

§  236.  There  is,  of  course,  nothing  in  the  vegetable  product 
itself  wbich  is  an  interest  in  or  concerning  land.    When  severed 

Femne,  15  B&rb.  249.  The  doctrine  expreaaed  in  Frckr  e.  HArdenbarg  bu 
bMD  aiio  adopted  in  Alabama,  Scoggin  r.  SUter,  23  Ala.  687  ;  Caaieil  c. 
GolliDB,  as  Ala.  676 ;  in  Iowa,  Ziukapoue  v.  HerUck,  1  Morria,  176 ;  and 
in  Uioaonri,  Clark  e.  Shultz,  4  Mo.  236,  where  it  vu  commended  on  the  tkr- 
tber  ground  of  the  enconragement  which  it  offered  to  Mttlen  to  oocnpj  and 
improve  nncultiTated  lands.  Ferhapi,  aljo,  in  Vermaut,  Forbei  n.  Uamil- 
ton,  2  Tj'ler,  366 ;  and  it  hai  been  referred  to  bj  the  Supreme  Court  of 
Indiana  aa  Httled.    Green  o.  Vardiman,  2  Blackf.  824. 

>  Hallen  v.  Runder,  1  Cro.,  Meea.  &  Roa.  266.  Per  Parke,  B.,  in 
UorrfaU  p.  Ea7,  IT  Law  J.  Each.  266 ;  Boatwii:k  r.  Leach,  3  Day  (Conn.), 
476.  Where  a  house  atanding  on  the  land  of  another  haa  been  aold  and 
delivered  to  a  third  party,  the  leller  may  recover  the  price  on  th 
count  for  goods  aold  and  delivered.  KejBoo  v.  Dittriot  No.  8,  ii 
85  N.  H.  477. 

'  Chiuy  on  Contracta,  p.  320. 
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from  the  soil,  whether  trees,  grass,  and  other  Bpontaneons 
growth  (jmma  ve*(wra) ,  or  grain,  vegetables,  or  an;  kind  of  crops 
properly  so  called  (^Jructat  industriaUi),  the  product  of  peri- 
odical planting  and  culture,  thoy  are  alike  mere  chattels,  the 
sale  of  which,  when  their  value  exceeds  a  certun  sunn,  may  be 
afieoted  by  another  prorision  of  the  statute,'  but  is  no  way 
affected  by  that  which  we  are  now  consideriag.  And.  this 
severance  may  be  a  seTeranoe  in  fiuit,  as  when  they  are  actually 
cut  and  removed  from  the  ground  ;  or  a  severance  in  law,  as 
when,  while  they  are  still  growing,  the  owner  in  fee  of  the 
land,  by  &  valid  conveyance,  sells  them  to  another  person ; '  or 
where  he  sells  the  land,  reserving  them  by  express  provision.^ 
In  certain  cases,  also,  though  they  are  actually  growing  in 
land,  they  may  never  have  any  character  of  realty  themselves; 
as,  for  instance,  if  the  title  to  them  and  the  title  to  the  land 
were  originally  and  have  remained  distinct.  A  familiar  case 
of  this  is  found  in  nursery  trees ;  the  nursery-man  merely 
naisag  the  land  for  the  purpose  of  nourishing  his  trees,  the 
interest  in  the  trees  may  be  considered  as  separated  from  the 
really,  and  they  may  well  be  denominated  peraonal  chattels, 
for  the  wrongful  taking  and  conversion  of  which  the  owner 
may  maintain  an  action  de  bonit  aiportatit.*    Such  cases  of 

>  The  aeveuteenth  seotton.    See  poit,  CbAplex  XIV. 

»  W«nett  t>.  LeUnd,  2  Barb.  (N.  Y.)  618 ;  Suiith  e.  Bryan,  6  Maryland, 
141.  This  i^pean  to  ba*B  beeD  the  caw  in  Teal  t>.  Autj,  2  Brod.  &  Biug. 
99. 

'  Bank  of  Lvumgburgh  e.  Crarj,  1  Barb.  (N.  Y.)  512.  A  mortgageof 
growing  trees  or  grau,  giTen  bj  the  ovrner  ia  fee  of  the  land  of  which  thej 
are  parcel,  does  not  work  ■,  Beverance  of  them  from  the  laud  uadl  the  mort- 
gage become!  absolute  by  the  Don-performaiice  of  the  ooodition.  Per  Paige, 
J.,  Ibid. 

'  Per  DewBj,  J.,  delivering  the  opinion  of  the  Saprema  Court  of  Uaira- 
chusetta  in  Uiller  e.  Baker,  1  Met.  27;  Fenton  o.  Robert,  2  East,  88; 
Windham  e.  Way,  4  Taunt.  27 ;  Smith  v.  Price,  39  111.  28.  In  Lee  r.  Bi»- 
don,  7  Taont.  191,  Gibbt,  G.  J.,  diacnaaing  the  more  general  question  of 
fixlnrea,  says  that  trees  in  a  nnraery  ground  are  a  psrt  of  the  freehold  mitil 
severed;  but  tbia  must  mean,  aa  between  the  beirand  the  executor,  or  where 
the  entire  property  in  the  land  and  the  trees  growing  thereon  are  united  tn 
the  same  person.    See  Miller  v.  Baker,  tupra.    It  ia  a[^>rebeDded,  howerer. 
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mere  anaezatioa  to,  vitfaoat  iucorporation  with,  the  freehold, 
would  eeem  to  be  properly  reg&rded  in  the  same  light  as  cases 
of  fixtures,  which,  as  we  have  just  seen,  may  be  sold  without 
writing.' 

§  287.  Conaideriog  these  vegetable  products,  however,  as 
growing  in  the  land,  there  is  great  conflict  in  the  cases  upon 
the  question  whether  a  contract  for  the  sale  of  them  shall  be 
regarded  as  a  contract  for  the  sale  of  an  interest  in  land.  But 
upon  a  careful  examination,  it  seemB  that,  whereas  it  is  settled 
that  the  UUe  to  them,  while  growing,  cannot  be  proved  b;  oral 
evidence,  the  more  approved  and  satisfactory  rule  is  that,  if 
sold  specificidly,  and  to  be  by  the  terms  of  the  contract  delivered 
separately  and  as  chattels,  such  a  contract  of  sale  is  not  affected 
by  the  fourth  sectaon  of  the  statute,  as  amounting  to  a  sale  of 
any  interest  in  the  land ;  and  that  the  rule  is  the  same,  when 
the  transaction  is  of  this  kind,  whether  the  product  sold  be 
trees,  grass,  and  other  spontaneous  growth,  or  grain,  vegetables,, 
or  other  crops,  raised  by  periodical  cultivation.  This  important 
principle  requires  to  be  fully  developed  and  explained,  and  the 
authorities  examined  in  detail  and  applied. 

§  238.  In  Emerson  v.  Heelis  in  the  Common  Fleas  in  1809,' 
the  action  was  assumpsit  for  non-fulfilment  of  a  verbal  contract 
to  remove  certun  tola  of  tumipa,  alleged  to  have  been  bought 
of  the  plaintiff  by  the  defendant,  and  to  bring  back  and  lay  on 
tlie  ground  a  certain  quantity  of  manure.  The  turnips  were 
grmoing  at  the  time,  and  were  sold  at  auction  by  lots,  each  lot 
containing  so  many  stitches  or  rows.  The  question  directly 
before  the  court  was  upon  the  sufficiency  of  the  auctioneer's 
memorandum  of  the  purchase,  and  it  was  held  to  be  sufficient 
But  Chief-Justice  Mansfield  said,  in  passing :  "  Now  sa  to  this 
being  an  interest  in  land,  we  do  not  see  how  it  can  be  distin- 
guished &om  the  case  of  hops ;  "  i.  e.,  Waddington  v.  Bristow, 

that  if  a  nursery-man  having  trees  lodged  in  the  land,  sbould  afWirardB 
pnTchaw  the  land,  the  trees  would  not  thereby  be  made  part  of  the  realty. 

■  AtOe,  §  234. 

'  EmeTBon  n.  Heelia,  2  Taunt.  S8.  Oremiled  in  Evana  n.  Roberta,  6 
Bam.  &  Cm.  829.    SeejMMf,  %  SIO. 

IS 
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which  was  decided  in  the  Common  Pleas  id  1801.  Bearing 
in  mind  that  this  obBervation  vaB  gratuitous,  there  being  a 
Sufficient  roemorandnm  produced,  and  also  that  the  circum- 
stance that  the  tnrnips  w«re  sold  as  to  be  severed  and  removed 
from  the  land  does  not  appear  to  have  been  noticed  by  the 
Ohief  Justice,  let  us  refer  to  the  case  he  alludes  to  as  indistin- 
guishable  from  that  before  him.  In  Waddington  v.  Bristow, 
the  action  was  upon  a  verbal  agreement  for  the  purchase  of  all 
the  growth  of  hopa  on  a  piece  of  land,  at  a  certain  rate  per 
hundred-weight,  to  be  in  pockets,  and  to  be  delivered  at  a  place 
named  within  a  reasonable  time  after  the  hops  were  picked  and 
dried.  At  the  time  of  the  contract,  the  hops,  which  were  the 
subject  of  it,  were  not  iu  existence,  nothing  but  the  root  of  the 
plant  being  in  the  ground.  The  question  was  whether  it  was 
a  sale  of  goods,  viarea,  and  merehandiie,  so  as  to  be  exempted 
under  an  exception  in  the  Stamp  Act.  AU  the  judges,  except 
Chambre,  J.,  confined  themselves  to  deciding  that  question  in 
tlie  negative ;  he,  however,  went  fartiier,  and  stated  bis  opinion 
that  tlie  contract  gave  an  interest  to  the  vendee  in  the  produce 
of  the  vendor's  land ;  but  neither  he  nor  the  others  made  any 
allusion  to  the  Statute  of  Frauds.  The  point  before  the  court 
was  determined  without  any  reference  to  the  statute,  aud  unless 
the  hops  were  necessarily  an  interest  in  land  because  they  were 
not  goods,  wares,  and  merchandise,  the  case  affords  no  authority 
for  the  decision  iu  Emerson  v.  Heelis.' 

§  239.  In  Warwick  v.  Bruce,  decided  in  the  Queen's  Bench 
in  1S18,  a  similar  question  arose.  The  defendant  verbally 
agreed  to  sell  to  the  plaintiff  all  the  potatoes  then  growing  on 
three  acres,  at  bo  much  per  acre,  to  be  dug  up  and  carried 
away  by  the  plaintiff;  the  plaintiff  paid  X40  on  the  agreement, 
aud  dug  up  a  part,  and  carried  away  a  part  of  those  dug,  but 
was  prevented  by  tlie  defendant  from  digging  and  carrying 
away  the  remainder.  It  was  held,  that  he  was  entitled  to  re- 
cover for  this  breach,  the  oral  agreement  being  not  within  the 
fourth  section  of  the  Statute  of  Frauds.  Lord  Ellenborough 
>  Waddington  e.  Briatow,  3  B«m.  &  Full.  4£2. 
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said :  "  Here  is  a  contract  for  the  Bale  of  the  potatoes  at  so 
much  an  acre ;  the  potatoes  are  the  sabject-matter  of  the  sale ; 
and  whetlior  at  the  time  of  the  sale  they  were  covered  with 
earth  in  the  field  or  in  a  boXy  atill  it  was  a  sale  of  a  mere 
chattel.^ 

§  240.  Evans  v.  Roberts,  decided  in  the  Queen's  Bench  in 
1826,  was  an  action  on  the  defendant's  verbal  agreement  to  pur- 
chase of  the  plaintiff  a  cover  of  potaloea  then  in  the  ground-,  to 
be  turned  up  by  the  plaintiff,  at  the  price  of  X5,  of  which 
the  defendant  paid  one  shilling  earnest.  A  verdict  had  been 
directed  below  for  the  plaintiff,  and  a  rule  to  set  it  aside  was 
now  discharged  by  the  cogrt.  Ur.  Justice  Bayley  said :  "  The 
effect  of  the  contract  was  to  ^ve  the  buyer  a  right  to  all  the 
potatoes  which  a  given  quantity  of  land  should  produce,  but  not 
to  ^ve  him  any  right  to  the  possession  of  the  land.  He  was 
merely  to  have  the  potatoes  delivered  to  him  when  the'  growth 
was  complete."  He  admitted  that  Emerson  v.  Heelis  was 
^lainst  him,  but  rejected  that  decinon  as  not  upon  a  point 
before  the  court,  and  as  founded  upon  a  misconception  of 
Waddiugton  v,  Bristow.  He  then  proceeds  to  say :  "  It  has 
been  insisted  that  the  right  to  have  the  potatoes  remun  in  the 
ground  is  an  interest  in  the  land ;  but  a  party  entitled  to 
emblements  has  the  same  right,  and  yet  he  is  not  by  virtue 
'  of  that  tight  considered  to  have  any  interest  in  the  land." 
Holroyd,  J.,  said  ^  "  Thi»  it  to  be  aontidered  a  contract  for  the 
lale  of  ffoodg  and  chattett  to  be  delivered  at  a  future  day. 
Although  the  vendee  might  have  an  incidental  right,  by  virtue 
of  his  contract,  to  some  benefit  from  the  land  while  the  potatoes 
were  arriving  at  maturity,  yet  I  think  he  had  not  an  interest  in 
the  land  within  the  meaning  of  the  statute.  He  clearly  had  uo 
interest  so  as  to  entitle  him  to  the  possession  of  the  land  for 
a  period  however  limited,  for  he  wot  not  to  raiee  the  potatoea. 
Besides  this  is  not  a  contract  for  the  sale  of  the  produce  of  any 
tpedfie  part  of  the  land,  but  of  the  produce  of  a  cover  of  land. 
The  plaintiff  did  not  acquire  by  the  contract  an  interest  in  any 
'  Warwick  p.  Brace,  3  Iknle  A  S.  200. 
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specific  portion  of  the  land.  The  contract  only  binds  the 
vendee  to  sell  and  deliver  the  potatoes  at  a  future  time,  at  the 
request  of  the  buyer,  and  he  was  to  take  them  away."  And 
he  concludes  with  the  remark  that  the  coutractwas  "  to  render 
what  afterwardi  teouid  become  a  chattel."  Lord  Littledale's 
remarks  are  too  raluable  to  be  omitted.  "I  am  of  opinion, 
says  he,  "  that  a  sale  of  the  produce  of  the  land,  whether  it  be 
in  a  state  of  maturity  or  not,  provided  it  be  in  actual  existence 
at  the  time  of  the  contract,  la  not  within  the  fourth  section .  The 
words  '  lands,  tenements,  and  hereditaments '  in  that  section, 
appear  to  me  to  have  been  used  by  the  legislature  to  denote  a 
fee-simple,  and  the  words  *  any  interest  in  or  couceming  them,' 
were  used  to  denote  a  chattel  interest,  or  some  interest  less  than 
a  fee-simple.  In  the  fifth  section,  the  words  '  lands  and  tene- 
ments '  are  clearly  used  to  denote  a  fee-simple  and  do  not  extend 
to  leaseholds.  The  legislature  contemplated  an  interest  in  land 
which  might  be  made  the  subject  of  sale.  I  think,  therefore, 
they  must  have  contemplated  the  sale  of  an  interest  which 
wovid  entUle  the  vendee  either  to  the  revernon  or  to  the  preterit 
possession  of  the  haid.  Xow  this  contract  only  gives  to  the 
vendee  an  interest  in  that  growing  produce  of  the  land  which 
constitutes  its  annual  profit.  Such  an  interest  does  not  con- 
stitute part  of  the  realty."  * 

§241.  In  this  caaejust  quoted  (the  great  importance  of  which 
seems  to  justify  the  extensive  quotations  which  have  been  made 
from  it)  frequent  allusion  is  made  to  two  other  cases.  The 
first  is  Crosby  v.  Wadsworth,  which  it  is  deemed  convenient  to 
examine  at  a  later  page.^  The  second  is  Parker  v.  Staniland, 
which,  for  the  reason  that  it  makes  one  of  the  series  of  cases 
necessary  to  be  studied  together  upon  this  subject,  rather  tlian 
because  it  gives  any  especial  light  upon  the  rule  which  was  laid 
down  at  the  out^et,^  should  be  here  stated.  It  was  upon  a 
verbal  contract  for  the  sale  of  potatoes  then  in  the  ground, 

'  Evais  V.  Roberta,  6  Bun.  ft  Cres.  829. 
'  Poit,  %  244. 
>  AnU,  §  237. 
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which  the  defendant  was  to  get  himtel/  and  immediately.  The 
defendant  had  partially  gathered  them,  when  the  residue  were 
Bpoiled  by  the  frost,  and  he  refused  to  take  or  pay  for  them, 
and  for  the  price  of  the  remainder  the  action  was  brought.  A 
mle  to  set  aside  a  verdict  for  the  plaintiff  was  discharged. 
Lord  Ellenborough,  C.  J.,  said:  "It  does  not  follow  that 
because  the  potatoes  were  not  at  the  time  of  the  contract  in  the 
thaipe  of  personal  chattel*,  as  not  being  severed  from  the  land, 
80  that  larceny  might  be  committed  of  them,  therefore  the  con- 
tract for  the  purchase  of  them  passed  an  interest  in  the  land, 
within  the  fourth  section  of  the  Statute  of  Frauds.  The  con* 
tract  here  was  confined  to  the  sale  of  the  potatoes,  and  nothing 
else  was  in  the  contemplation  of  the  parties.  It  is  probable 
that  in  the  course  of  nature,  vegetation  was  at  an  end,  but  be 
that  at  it  may,  they  were  to  be  taken  by  the  defendant  imme- 
diately, and  it  was  quite  accidental  if  they  derived  any  farther 
advantage  from  being  in  the  land."  **  The  lessee  primce  vesturce 
may  maintain  trespass  gu.  cl.  fr.,  or  ejectment  for  injuries  to 
his  possessory  right,  but  this  defendant  could  not  have  main- 
tained either,  for  he  had  na  r^ht  to  the  posseation  of  the  cloae. 
He  had  only  an  easement,  a  right  to  come  upon  the  land  for  the 
purpose  of  taking  up  and  carrying  away  the  potatoes,  but  that 
gave  him  no  interest  In  the  soil."  Grove  and  Le  Blanc,  JJ., 
concurred,  and  also  Bayley,  J.,  who  observed  that  "here  the 
land  was  considered  as  a  mere  warehouse  till  the  defendant 
could  remove  them."  ^ 

§  242.  The  next  case,  and  one  to  which  especial  attention 
should  be  paid,  for  its  bearing  upon  a  particular  branch  of  this 
question,  is  that  of  Smith  v.  Surnam,  decided  in  the  Queen's 
Bench  in  1829.  The  defendant  verbally  agreed  to  buy  of  the 
plaintiff  a  lai^e  quantity  of  timber,  which,  at  the  time,  the 
plaintiff  was  havir^  cut  doum,  most  of  it  beii^  then  actually 
standing ;  the  price  was  valued  per  foot,  and  no  time  was  fixed 
for  payment,  and  the  defendant  was  to  take  and  carry  it  away. 
A  rule  to  show  cause  against  setting  aside  a  verdict  obtained 
I  Psrk^  t>.  StaoUaud,  11  Eut,  362. 


>vGoo»^lc 


246  BTATDTB  OF  PUAUD8.  [CH.  ZH. 

below  for  the  plaintiff  was  made  absolute,  on  the  ground  that, 
as  a  sale  of  goods,  warea,  and  merehandite,  there  was  no  mem- 
orandum or  acceptance  as  required  by  the  seventeeDtli  section. 
The  case,  however,  presented  the  question  whether  the  contract 
was  for  an  iaterest  in  lands,  aud  the  Judges  agreed  that  it  was 
not.  Bayley,  J.,  said :  "  The  contract  was  not  for  the  growiog 
trees  but  for  tlie  timber  at  so  much  a  foot ;  that  is,  the  produce 
of  the  trees  when  they  should  be  cut  down  and  severed  from 
the  freehold."  Littledale,  J.,  said  the  fourth  section  related 
"  to  contracts  which  give  the  vendee  a  right  to  the  use  of  Uie 
land  for  a  specific  period.  If,  in  this  case,  the  contract  had 
been  for  the  sale  of  the  trees  with  a  specific  liberty  to  the 
vendee  to  enter  and  out  them,  I  think  it  would  not  have  giv«i 
him  an  interest  in  the  land  within  the  meaning  of  the  statute. 
The  object  of  a  party  who  sells  timber  is,  not  to  give  the  ven- 
dee any  interest  in  his  land,  but  to  pass  to  him  an  interest  tn 
the  treet  when  they  become  gooda  and  chattels.  Here  the 
vendor  was  to  cut  the  trees  himself.  His  intention  clearly 
was,  not  to  give  the  vendee  any  property  in  the  trees  until 
they  were  cut  and  ceased  to  he  part  of  tlie  freehold."  ' 

§  248.  Next,  we  must  briefly  notice  the  case  of  Sainsbury 
v.  Mattliews,  decided  in  the  Court  of  Exchequer  in  1838,  the 
facts  of  which  were  these.  The  defendant,-  in  the  month  of 
June,  ^reed  to  sell  to  the  plaintiff  the  potatoes  then  growing 
on  a  certain  quantity  of  land  of  the  defendant,  at  two  aliillings 
per  gaek,  the  plaintiff  to  have  them  at  digging  time  (October}, 
and  to  Gad  diggers.  It  was  held  that  liere  was  not  a  contract 
for  an  interest  in  laud,  witliin  the  meaning  of  the  fourth  sec- 
tion. It  was  argued  by  the  defendant  that  the  potatoes  were 
not  in  such  a  shape  at  the  time  of  the  contract  that  they  could 
be  transferred  as  chattels;  they  were  to  be  taken  up  by  the 
vendee  when  ripe,  and  he  must  necessarily  have  the  benefit  of 
the  land  for  the  three  intervening  months.  But  the  judges 
thought  otherwise.    Lord  Abinger,  C.  B.,  said  :  "  I  think  this 

<  Smitfa  n.  Sunam,  9  Bun.  &  Cres.  561 ;  Cun  p.  McGuire,  IS  B.  Mod. 
(Ky.)  a40. 
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iras  not  a  contract  giving  an  interest  in  land  ;  it  ib  on\j  a  con- 
tract to  sell  potatoes,  at  so  much  ayack,  on  a  future  day,  to  be 
taken  np  at  the  ezpense  of  the  Tendee.  He  must  give  notice 
to  tite  defendant  for  that  purpose,  and  cannot  come  on  the  land 
when  he  pleases."  Parke,  B-,  said  :  "  This  is  a  contract  for 
the  sale  of  goods  and  chattds  at  a  future  day,  the  produce  of 
certain  land,  and  to  be  taken  away  at  a  certain  time.  It  gives 
no  right  to  the  land ;  if  a  tempest  had  detlroyed  the  crop  in  the 
mean  time  and  there  had  been  rvme  to  deliver,  the  loss  would  clearly 
have  fallen  on  the  defendant"  ' 

§  244.  The  American  decisions,  which,  upon  the  whole,  are 
quite  harmonious  with  the  general  tendency  of  those  we  have 
been  quoting,  will  be  referred  to  hereafter.'  Meanwhile,  one 
more  case,  and  that  an  early  and  most  important  one,  requires 
to  be  examined.  This  is  Croebj  v.  Wadsworth,  decided  in  the 
Queen's  Bench  in  1805.  The  plaintiff  verbally  agreed  to  pur- 
chase from  the  defendant  a  standing  crop  of  mowing  grata  then 
growing  in  the  defendant's  close,  the  plaintiff  to  mow  the  grass 
and  make  it  into  hay,  but  the  time  when  the  mowing  was  to 
begin  was  not  fixed.  Before  the  plaintiff  had  done  any  act 
under  this  agreement,  the  defendant  notified  him  that  he  should 
not  have  the  grass,  and  sold  it  to  another  man.  Plaintiff  after- 
wards made  tender  of  the  agreed  price  of  the  grass  which  was 
refused.  Defendant  locked  plaintiff  out  of  the  close,  and  the 
.grass  was  finally  cut  and  carried  away  by  the  second  purchaser. 
The  action  was  trespass,  that  the  defendant  "  with  force  and  . 
arms  broke  and  entered  a  certain  close  whereof  the  plaintiff 
was  lawfully  possessed,  and  trode  down  the  plaintiff's  grass  and 
hay,  and  cut  down  the  plaintiff's  grass  then  growing  in  the 
close,  and  took  and  carried  away,"  etc.  Lord  EUenborough, 
C.  J.,  sojd :  "  As  the  plaintiff  appeeirs  to  have  been  entitled  (if 
entitled  at  all  under  the  ^reement  stated)  to  the  exclusive  en- 
joyment of  the  crop  growing  on  tlie  land  during  the  proper  pe- 
riod of  its  full  growth,  and  until  it  was  cut  and  carried  away,  he 

■  SuDBbury  V.  Matthews,  4  Mees.  ft  Wela.  343. 

■  Pott  3§  26£-267. 
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might  in  respect  of  suchezclusiTe  right  maintain  trespass  against 
any  persons  doing  the  acts  ^mpiaiued  of  in  violation  tliereof." 
*'  This  brings  us  to  the  question  whether  the  plaintiff  had, 
under  the  agreement  and  circumstances  stated,  any  legal  tiiU  to 
ihU  growing  crop  at  the  time  when  the  injury  complained  of  was 
done,  or  whether  bis  supposed  title  thereto  was  not  wlioUy  void, 
as  being  created  by  parol,  under  any  and  which  of  the  provi< 
sions  in  the  Statute  of  Frauds,  or  oa  any  and  what  other  ac- 
count ?  "  He  then  observes  that  the  crop  was  not  goods,  ware; 
and  merehandiae,  being  an  unserered  portion  of  the  freehold, 
and  also  that  for  farther  reasons  the  contract  did  not  amount 
to  a  lease.^  He  then  proceeds  to  say,  "  I  think  the  agreement 
stated,  conferring  as  it  professes  to  do  an  exclusive  right  to  the 
vesture  of  the  land  during  a  limited  time  and  for  given  pur- 
poses, is  a  contract  or  sale  of  au  interest  in,  or,  at  least,  an 
interest  concerning  lands."  He  adds  that  although  tlie  statute, 
not  making  such  a  contract  void,^  hut  only  prohibiting  the 
bringing  of  an  action  for  the  breach  of  it,  would  not  bar  a  mere 
general  action  of  trespass  (such  as  the  present)  for  injury  to 
the  plaintiCT's  possession,  yet,  being  executory  and  not  actiona- 
ble, it  might  be  discharged  before  any  thing  was  done  under  it 
which  could  amount  to  a  part  execution.  "  On  this  latter 
ground,  therefore,"  he  says,  "  namely,  that  this  parol  executory 
contract,  supposing  it  to  have  been  otherwise  valid,  was  com- 
petently discharged  by  parol,  we  feel  obliged  to  say  that  the 
,  plaintiff  is  not  entitled  to  retx)Ter."^  It  is  very  material  to  note 
his  remark  upon  the  case  of  Poulter  v.  Killingbeck,  decided  in 
the  Common  Pleas  in  1799.  There  the  [daintiff  had  let  to  the 
defendant  land,  without  rent,  from  which  he  was  to  take  two 
successive  crops,  and  to  render  to  the  plaintifiF  a  moiety  of  the 
crops  in  lieu  of  rent ;  and  afterwards  the  value  of  the  crops  was 
ascertained  by  appraisement,  and  action  was  brought  in  indeb- 
itatus aisumpnt  for  moieties  of  crops  sold,  and    for  money 

'  See  thii  cue  referred  to  u  beuiiig  on  the  coiutrDction  of  the  Btatnte 
u  it  regarde  leuea,  anU,  S  16. 

*  Ante,  Chapter  VIII.  *  Cro«bj  v.  Wadnrortb,  6  But,  602. 
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bad  and  received,  to  vIiicH  it  vas  objected  that  the  contract 
was  for  an  interest  in  land ;  but  Buller,  J.,  said :  "  This  agree- 
ment does  not  relate  to  any  interest  in  land,  which  remains' 
altogether  unaltered  by  the  arraugement  concerning  the 
crops." '  Of  this  case  Lord  Ellenborongh  aays  (in  the  decision 
&om  which  we  have  been  quoting),  "  The  contract,  \f  it  had 
onginally  concerned  an  interest  in  land,  after  the  agreed  substi- 
tution of  pecuniary  value  for  specific  produce  no  longer  did  so ; 
it  was  an  agreement  to  render  what  should  have  become  a 
chatisl,  that  is,  part  of  a  severed  crop  in  that  shape,  in  lieu  of 
rent,  and  by  a  subsequent  agreement  it  was  changed  to  money." 

§  245.  Let  us  now  attempt  an  analysis  of  the  doctrines  com- 
prised in  the  cases  we  have  examined. 

JPa-tt.  It  is  quite  clear  that  the  character  of  the  contract  for 
the  growing  produce  of  land  is  not  to  be  determined  by  the 
mere  circumstance  that  the  purchaser  is  to  have  the  liberty  of 
Altering  upon  the  land  to  gather  what  he  has  purchased.  In 
Croaby  v.  Wadsworth,"  the  grass  was  to  be  mowed  and  made 
into  hay  by  the  purchaser,  but  that  the  reason  why  the  con- 
tract there  was  held  to  convey  an  interest  in  land  was  not  the 
right  of  entry  g^ven  to  the  purchaser,  is  clear  both  on  inspeo- 
tioQ  of  that  case  and  from  the  fact  that  in  Warwick  v.  Bruce' 
the  same  judge  held  a  contract  which  embrw»d  the  same  rig^t 
to  be  binding  without  writing.  The  remarks  of  Holroyd,  J., 
in  Evans  v.  Roberts,*  and  of  Littledale,  J.,  in  Smith  v.  Sur- 
nam,^  are  decisive  on  this  point ;  and  in  Parker  t>.  Staniland, 
where  the  same  feature  occurred.  Lord  Ellenborough  expressly 
said  that  the  defendant's  "  easement,"  or  right  to  come  upon 
the  land  for  the  purpose  of  carrying  away  the  potatoes,  gave 
him  no  interest  in  the  land.^  It  is  indeed  a  very  familiar  rule 
that  the  license  given  to  a  purchaser  of  a  chattel  to  come  on 
the  land  and  remove  it  is  not  revocable  by  the  vendor,''  and  it 

>  Fonlter  c.  KiUiDgbeck,  I  Bo».  &  Pnll.  897. 

•  ArOe,  §  244.         ■  ArUe,  §  239.         *  ArOe,  §  240.        •  AtOe,  §  248- 

*  Ault,  g  241.  And  gee  SmEth  v.  Surnuo,  anU.  §  242 ;  Jodm  v.  Flint, 
10  AdoL  &  £11.  753 ;  Nettleton  v.  Sikes.  8  Met.  (Mobb.)  U  ;  CUflin  v.  Car- 
penter,  4  lb.  560;  Whitmanh  e.  W&lker,  1  lb.  318 ;  Miller  o.  Bbker,  lb. 
87.  1  Wood  V.  Manley,  11  Add.  &  £11.  34. 
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ia  to  be  regretted  that  the  subject  under  consideration  should 
ever  have  been  complicated  by  any  distinc^on  on  such  a  point. 
But  the  rule  as  stated  requires  to  be  carefully  applied.  It  may 
be  that  the  privilege  of  entry  is,  by  the  terms  of  the  contract, 
to  continue  bo  long  (as,  for  instance,  during  the  pleasure  of  the 
buyer,^  or  even  for  a  number  of  years  ^)  as  to  ingraft  upon  a 
transaction  which  was  nominally  a  purchase  of  a  chattel  the 
charaicter  of  a  lease  of  land.  For  certainly  the  privilege  of  oc- 
cupying another's  land  is  as  much  a  lease  when  the  occupancy 
is  by  leaving  purchased  articles  upon  it  as  when  it  is  by  depos- 
iting any  other  articles  upon  it.*  Perhapa  the  only  rule  which 
can  be  safely  stated  oo  this  point  is,  that  the  growing  produce 
should  be  removed  within  such  time  as  is  reasonable /or  thepwr- 
pote  and  under  the  circumstances  in  which  the  parties  are  placed. 
§  246.  Secondly.  There  is  no  materiality,  as  to  whether  the 
Statute  of  Frauds  affects  the  contract  or  not,  in  the  circum- 
stance tliat  the  produce  is  fully  grown  or  in  process  of  grow- 
ing, at  the  time  of  making  the  contract.  True,  Lord  Ellen- 
borough  made  such  a  distinction  in  the  case  of  Parker  v.  Stani- 
land,*  observing  that  there  the  potatoes  were  matured,  whereas 
in  Crosby  v.  Wadaworth  tlie  grass  was  in  a  growing  state.  But 
he  abandoned  it  four  years  afterwards  in  Warwick  v.  Bruce,* 
where  the  sale  was  of  a  growing  crop  of  potatoes,  and  was  held 
good  because  the  contract  did  not  confer  an  exclusive  right  to 
the  land  for  a  time  for  the  purpose  of  making  a  pro&t  of  the 
growing  surface ;  and  the  cases  of  Evans  v.  Roberts,'  and 
Sainsbury  v.  Matthews,'  were  both  upon  sales  of  immature 
crops,  and  in  both  the  sales,  though  verbal,  were  held  good. 

>  Enkiue  t.  Flummer,  7  Greenl.  (Me.)  447. 

■  Fatnej  t>.  D&j,  6  N.  H.  430;  OlmBtesd  o.  Nilea,  7  lb.  SS3;  Buck  v. 
Fickwell,  lWillisina(Vt.),  167.  But  see  S«Sbrd  o.  AiioiB,7MuDe,  168; 
Bjutea  c  Reese,  4  Met  (Kf.)  372. 

'  Ante,  g  21  d  $tq.,  in  regard  to  licenBCa  vhicli  ftmoant  to  leuea,  Haff 
e.  McCanlej,  58  Fenn.  Sute,  206. 

'  AnU,  5  241.  •  Ante,  %  239.  •  Ante,  g  240. 

'  AkU,  S  248.  And  see  Jonea  t.  Flint,  pott,  §  261.  And  Bricker  o. 
Haghea,  4  Ind.  146 ;  Shorey  d.  Picker,  10  lb.  376 ;  Bull  r.  Griawold,  19 
111.  631 ;  Bryant  e.  Cnubj,  40  M&me.  9 ;  Marahall  n.  Fergnson,  23  Cal.  66. 
BatieePoweU  t>.  Kch.  41  lU.  466. 
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§  247.  Tkirdfy.  The  mere  circumatanoe  thst  the  produce 
purchased  may,  or  probably  or  certainly  will,  derive  nouriBh- 
ment  from  Hie  soil  between  the  time  of  making  the  contract 
and  the  time  of  delivering  the  produce,  ia  not  concluBive  as  to 
the  application  of  the  etatute.  In  Warwick  v.  Bruce,  where  the 
potatoes  were  growing  and  no  time  was  fixed  for  their  removal, 
Lord  Ellenborough  said,  that "  whether  at  the  time  of  their 
sale  they  were  covered  with  earth  tn  theJUldor  in  a  box,  still  it 
was  a  sale  of  a  mere  chattel."  ^  So  in  Parker  v.  Staniland,' 
he  aeid  :  "  It  is  probable  that  in  the  course  of  nature  v^ta- 
tion  was  at  an  end,  bat,  be  thai  m  it  mag,  they  (the  potatoes) 
wero  to  be  taken  by  the  defendant  immediately,  and  it  was 
quite  accidental  if  they  derived  any  farther  advantage  from  the 
land ; "  and  Bayley,  J.,  reomrked  that  the  land  was  to  be  con- 
sidered as  a  mere  warehouie  till  the  defendant  could  remove 
them.  But  is  it  necessary  to  the  application  of  the  rule  that 
the  produce  bai^ined  for  be,  by  the  terms  of  the  contract,  to 
be  taken  immediately  ?  We  should  hesitate  to  assert  a  fresh 
distinction,  upon  the  ground  of  the  casual  use  of  that  expres- 
sion by  Lord  Ellenborough.  The  case  in  which  it  occurs  was 
quoted  by  the  judges  in  Evans  v.  Boberts,'  with  strong  appro- 
bation, without  any  apparent  apprehension  of  the  materiality  of 
the  point  to  the  decision,  and  they  themselves  decided  the  con- 
tract before  them  to  be  good,  though  the  crop  bargained  for 
was  to  remain  in  the  land  until  it  was  ripe. 

§  248.  Fourthly.  If  the  ben^  of  the  toil  is  contracted  for 
by  the  purobaser  of  tiie  crop,  if  it  be  in  the  contemplation  of 
parties  that  the  purchaser  shall  u»e  the  vendor't  land  in  the  in- 
terval between  sale  and  delivery,  for  the  purpose  of  raising  the 
crop  which  when  matured  is  to  belong  to  the  purobaser,  then 
clearly  the  contract  is  for  an  interost  in  the  land.  It  is  dis- 
tinguished by  form  only  from  a  lease  of  the  land  for  that  pur- 
pose ;  for  it  can  make  no  difference  whether  the  cultivation  is 
to  be  by  the  purchaser  himself  or  by  his  agent,  the  vendor. 

■  Ante,  i  339.  *  Ante,  §  241. 

'  AnU,  $  240.    And  in  Jonw  v.  FUnt,pott,  i  261. 


>vGoo»^lc 


i 


252  STATUTE  OF   FRAUDS.  [CH.  xn. 

Lord  Littledale'B  language  in  Eyans  tf.  Roberts  ^  is  marked  to 
this  effect :  "  The  legislature  contemplated  an  interest  in  land 
which  might  be  made  the  subject  of  sale.  I  thinh,  therefore, 
they  must  hare  contemplated  the  sale  of  an  interest  vhich 
would  entitle  the  rendee  either  to  the  reversion  or  to  the 
present  posseasion  of  the  land."  And  Holroyd,  J.,  said  the 
plaintiff  "  clearly  had  no  interest  so  as  to  entitle  him  to  the 
possession  of  the  land  for  a  period,  however  limited,  for  he  wot 
not  to  raUe  thepotatoet." 

§  249.  The  general  rule,  therefore,  furnished  us  by  the  cases 
we  hare  had  under  review  would  seem  to  be  this  :  If  the  con- 
tract when  executed  ie  to  couToy  to  the  purchaser  a  mere 
chattel,  though  it  may  be  in  the  interim  a  part  of  the  realty,  it 
is  not  affected  by  tho  statute ;  but  if  the  contract  is  in  the 
interim  to  confer  upon  the  purchaser  "  an  exolusire  right  to  the 
land  for  a  time /or  the  purpose  of  making  a  profit  of  the  grow- 
ing surface,"  it  is  aSected  by  the  statute  and  must  be  in  writ- 
ing, although  the  purchaser  is  at  the  last  to  take  from  the  land 
only  a  chattel.  Wliether,  in  a  given  case,  the  parties  do  con- 
template the  use  of  land,  or  merely  the  sale  of  that  which 
when  delivered  will  be  a  mere  chattel,  ought  not,  it  would 
seem,  to  present  much  difficulty.  Notwithstanding  the  em- 
phasis laid  by  Bayley,  J.,  iu  Erane  v.  Roberts,^  upon  the  fact 
that  there  the  contract  was  not  for  the  sale  of  the  produce  of 
any  specific  part  of  the  land,  it  is  very  clear  that  if  it  had  been 
the  statute  would  not  necessarily  have  applied.  There  are 
many  among  the  cases  quoted,  where,  notwithstanding  this  fact, 
verbal  contracts  were  held  good.  Nor  would  it  seem,  upon  the 
authorities,  that  the  mode  of  payment,  whether  in  a  gross  sum 
for  the  entire  yield,  or  at  so  much  per  cord,  foot,  bushel,  acre, 
etc.,  determines  the  contract  to  be  for  a  sale  of  an  interest  in 
the  soil  or  of  a  chattel  only.  If  by  the  contract  the  purchaser 
is  not  to  own  the  crop  till  it  is  severed  and  thus  become  a 
chattel,  it  is  good  without  writing ;  if  he  is  to  own  it  while  it 
is  growing,  then  he  enjoys  meanwhile  the  use  of  the  land,  and 
'  ^Infc,  S  S40.  •  Jm1«,  §  240. 
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a  Terbal  ooatraot  to  that  effect  is  not  good.  Such,  it  is  Bsb- 
mitted,  is  the  doctnue  established  by  the  veigbt  of  authority. 

§  250.  But  there  is  another  doctrine  upon  this  subject  which 
has  attracted  much  iavor  of  late  years,  and  that  is  that  the 
appUcatioQ  of  the  statute  is  to  be  determined  hj  the  character 
of  the  growing  crop ;  verbal  contracts  for  the  fruclus  in^a- 
iriaies,  or  growiug  grain,  vegetables,  etc.,  which  are  produced 
by  periodical  planting  and  culture,  which  at  common  law  are 
considered  as  emblements,  which  go  to  the  executor,  and  which 
are  leviable  in  executioD,  heing  good,  and  verbal  contracte  for 
the  prima  veatvra,  or  growing  trees,  grass,  fruit,  etc.,  which  at 
common  law  go  to  the  heir,  aa  of  tlie  realty,  being  not  good. 
A  brief  review  of  the  oases  quoted  in  its  support  seems  india- 
pensable  to  a  full  understanding  of  the  question. 

§  251.  In  Evans  v.  Roberts,'  both  Bayley  and  Iiittledale, 
JJ.,  allude  to  this  distinction ;  the  former  remarking  that  in 
Crosby  v.  Wadsworth  the  contract  was  for  the  "  growing  grass 
which  is  the  natural  and  permaneut  produce  of  the  land,  re- 
newed from  time  to  time  without  cultivation ; "  but  neither  of 
them  professed  to  find  the  distinction  mentioned  therein,  and 
the  case  before  them  was,  as  we  have  seen,  determined  on  quite 
other  grounds.  In  Scorell  v.  Bozall,  decided  in  the  Exchequer, 
in  1829,  the  action  was  trespagg  for  cutting  down  and  carrying 
away  underwood,  and  the  question  presented  was  whether  the 
plaintiff,  who  had  verbally  purchased  the  underwood  then 
standing,  to  be  cut  by  him,  had  »iich  apotseasion  as  would  enable 
him  to  maintain  the  action.  Gliief-Baron  Alexapder  said: 
'^The  action  in  this  case  proceeds  upon  the  right  of  prop- 
erty in  the  plaintiff  to  the  wood  in  question,  and  the  contract 
by  wliich  that  right  is  sought  to  be  sustained  is  a  mere  verbal 
contract  for  the  sale  of  growing  underwood,  part  of  the/reehold, 
and  in  direct  violation  of  the  Statute  of  Frauds."  The  decision 
seems  to  be  entirely  tenable  without  relying  on  any  distinction 
between  underwood  and  any  other  growth  of  the  soil ;  for  it 
was  a  case  of  an  executory  contract  of  sale,  to  be  completed  by 
■  JMle.  S  240. 
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the  plaiotiff's  severing  the  underwood  from  the  freehold,  and 
until  it  woa  thus  severed  it  remained  the  property  of  the 
owner  of  the  soil.*  Uoreover,  this  case  was  followed  within 
two  years  by  Smith  v.  Stiroam,'  which  held  that  the  sale  of 
standing  trees,  in  prospect  of  severanoe  and  to  be  delivered  after 
severance,  was  good  without  writing;  and  in  that  oase  the 
ailment  of  the  plaintiff  took  the  same  view  of  Scorell  r.  Box- 
all,  and  the  court,  not  mentioning  the  caae  in  terms,  adopted 
the  reasoning  in  the  argument  entirely.  In  Bodwell  v.  Phil- 
lips, a  case  in  the  Exchequer  in  1842,  the  contract  was  for  the 
sale  of  all  the  growing  fruit  and  v^etables  on  a  certain  part 
of  the  vendor's  close,  for  the  price  of  ^SO,  the  vendee  to  enter 
and  gather  the  crop  when  it  was  ripe ;  and  the  question  was, 
whether  it  was  within  the  statute  55  Oeoi^  III.,  cap.  184,  re- 
quiring a  stamp  upon  an  agreement  for  any  interest  in  lands 
of  the  value  of  jE20.  It  was  held  that  it  was.  Lord  Abinger, 
C.  B.,  said :  "  Tlie  difference  appears  to  be  between  annual 
productions  of  nature,  not  referable  to  tlie  industry  of  man  ex- 
cept at  the  period  when  they  were  first  planted ; "  and  ^aiu : 
"  Growii^  fruit  would  not  pass  to  the  executor,  but  to  the 
heir ;  it  could  not  be  taken  by  a  tenant  for  life,  or  levied  in  ex- 
ecution under  a  writ  of ^. /a.  by  the  sheriff;  therefore  it  is  dis- 
tinct from  all  those  cases  where  the  interest  would  pass,  not  to 
the  faeir-atrlaw,  but  to  some  other  person."  '  Here  the  action 
was  assumpsit  for  not  permitting  the  plaintiff  to  gather  the 
crop.     In  Dunne  v.  Ferguson,  a  lat«  Irish  case,  it  was  trover 

■  Scorell  V.  BoxbII,  1  Yn.  &  Jerr.  306.  See  the  ramu-k»  of  Wilde,  J.,  on 
thia  cue,  in  CMin  o.  CarpeDter,  i  Met.  (Mass.)  68l>.  *  AnU,  §  243. 

*  Rodwell  0.  Fhiilipg,  9  Meee.  &  Wels.  6Ul.  In  making  tbis  dei-ision,  the 
court  tbuB  alladed  to  Smith  v.  Snraua :  *'  Undovbtedly  there  ia  »  cue  in 
vhii^  it  appears  that  a  contract  to  lell  timber  growing  wm  held  Dot  to  con- 
vey  auj  interest  in  the  land,  but  that  waa  nhere  the  partjes  contracted  to 
Bell  Uie  timber  at  lo  much  per  fool,  and  from  the  nature  of  that  rautract,  it 
muat  b«  taken  to  have  been  the  aame  u  if  the  partjea  had  contratted  for  the 
sale  of  timber  already  (tiled."  But  a  glance  at  the  CMei  whiuh  have  been 
examined  in  the  text  will  show  that  no  weight  has  been  allowed  in  them  to 
the  circuDUtance  that  the  produce  was  to  be  sold  by  the  foot  or  biubel,  or 
by  tLe  acre  or  row. 
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for  a  quantity  of  turnips  vhich  had  been  gathered  and  carried 
away  by  the  defendant,  tie  having  preriousl;  by  a  verbal  bai^ 
gain,  purchased  the  crop  of  the  plaintiff;  the  Bame  rule  was 
followed  and  the  plaintiff  was  held  entitled  to  recover.'  Lastly, 
in  Jones  v.  Flint,  decided  in  1889,  which  was  an  action  of  debt 
for  the  price  stipulated  to  he  paid  for  a  crop  of  com  on  the 
plaintiff's  land  and  tlie  profit  of  tlie  stubble  afterwards,  some 
potatoes  growing  on  the  land,  and  whatever  lay  gr<u»  v>a»  in  the 
fields  ;  tlie  defendant  to  harvest  the  com  and  dig  the  potatoes ; 
the  plaintiff  to  pay  the  tithe  ;  and  when  the  crops,  etc.,  were 
actually  taken  by  the  defendant,  in  conformity  with  this  agree- 
ment, it  was  held  that  the  Statute  of  Frauds  did  not  apply  to 
the  contract.  The  opinion  of  the  eminent  and  excellent  Chief 
Justice,  Lord  Denman,  while  it  clearly  illustrates  and  perfectly 
acoords  with  the  principles  which  we  have  had  occasion  to  de- 
duce from  previous  cases,  adopts  in  terms  the  modern  dis- 
tinction founded  upon  the  nature  of  the  crop.  He  observes, 
first,  that  at  the  time  of  the  coutract  the  crops  were  not  ripe, 
thou,,  h  nearly  to,  and  that  there  was  some  dispute  as  to  whether 
the  sale  was  by  the  acre  or  not,  and  that  "  nothing  was  expressly 
agreed  on  as  to  the  possession  of  the  land."  That  there  were 
three  tilings  contracted  for,  corn,  potatoes,  and  the  after-eatage 
of  stubble  or  lay  grass.  "  Of  these,"  he  says,  "  all  but  the  lay 
grass  are  frudu*  induttritUei ;  as  such,  they  are  seizable  by 
the  sheriff  under  a  fisri  facvu,  and  go  to  the  executor,  not  to 
tlie  heir.  If  they  had  been  ripe  at  the  date  of  the  contract,  it 
may  be  considered  now  aa  quite  settled  that  the  contract  would 
have  been  held  to  be  a  contract  merely  for  the  sale  of  goods 
and  chattels  ;  and  alQwugh  they  had  %tiU  to  derive  nowri»hmerU 
f^om  the  land,  yet  a  contract  for  the  sale  of  them  has  been  de- 
termined, from  this  their  original  character,  not  to  be  on  that 
account  a  sale  of  any  interest  in  land."  He  then  says  : . "  We 
agree  that  the  safer  grounds  of  decision  are  the  legal  character 
of  the  principal  subject-matter  of  sale,  and  the  consideration 
whether,  in  order  to  effectuate  the  intentions  of  the  parties,  it 
>  Dnime  t>.  Fergoson,  1  H«;ei,  640. 
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be  necessary  to  give  the  vendee  an  interest  in  the  land.  Tried 
by  tboee  tests,  we  think  that  if  the  lay  grass  'be  excluded,  the 
parties  must  be  taken  to  have  been  dealing  about  goods  and 
chattels."  "  It  ia  very  difficult  to  reconcUe  all  the  casea,  and 
still  more  all  the  diata,  on  this  subject  from  the  case  of  Wiul* 
dingtoD  V.  BrUtow  to  the  present  time  ;  and  we  are,-  therefore, 
at  liberty  to  abide  by  a  general  principle."  And  he  adds,  re- 
ferring to  Crosby  ti.  Wadsworth,  that  if  the  present  was  a  case 
in  which  the  parties  intended  a  sale  and  purchase  of  the  grass 
to  be  mown  or  fed  by  the  buyer,  both  on  principle  aud  autboi^ 
ity  the  contract  must  be  held  within  the  statute.  Then  he' 
examines  the  facts,  and  inasmuch  as  it  vaa  doubtful  whether 
what  could  be  called  a  crop  of  grass  was  in  the  ground,  or  in 
the  contemplation  of  the  parties  at  all,  and  the  plaintiff  was  to 
pay  the  tithe  and  resume  the  right,  after  the  harvesting,  to 
turn  his  own  cattle  into  the  Held,  he  says :  *'  We  think  that, 
however  expressed,  the  more  reasonable  construction  of  the 
contract  is  that  the  possession  of  the  field  remained  with  the 
owner  after  the  harvesting,  as  before ; "  and  adds :  "  Upon 
these  grounds,  not  impeaohiug  the  principle  of  Crosby  v.  Wads- 
worth,  but  deciding  on  the  additional  facta  in  this  case,  we 
think  this  incident  in  the  coatraot  does  not  alter  its  nature,  and 
the  objection  founded  on  the  statute  will  not  prevail."^ 

§  252.  It  is  not  to  be  denied  that  there  thus  appears  a  very 
strong  tendency  in  the  later  English  cases  to  stand  upon  the 
distinction  between  the  pnma  veitura  aud  fructua  induttrialet, 

'  Jones  0.  Flint.  10  Adol.  &  Ell.  753.  In  Teal  v.  Auty,  4  Mao.  642,  it 
wu  faid  that  a  contract  for  poles,  made  wlien  they  were  growing,  wm  % 
contract  for  an  interest  in  land ;  but  there  the  contract  was  executed,  and 
the  sale  being  made  by  one  who  had  previously  purchased  them  and  thus 
severed  them  in  law  from  the  land,  they  could  no  longer  be  regarded  in  any 
view  as  making  part  of  the  realty.  (See  Sugden  on  Vendors  aud  Pur- 
chasers, p.  110,  and  ante,  §  236,  aa  to  what  works  such  a  severance  in  law.) 
In  Camogton  »,  Roots,  2  Mees.  &  Wels.  24tl,  which  was  on  a  verbal  agree- 
ment for  the  sale  of  grass,  at  so  much  an  acre,  to  be  taken  by  the  pnr- 
i;liaser,  the  court  held  that  if  it  was  for  goods,  etc,  it  was  void  by  the  17tli 
section,  and  if  it  was  for  land  it  was  void  by  the  4Ui,  bnt  no  point  was  made 
as  to  the  subject-matter  being  pnma  eeitum. 
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as  conclusive  of  theae  questious  on  sales  of  crops.  OF  the  four 
cases  which  have  heen  referred  to  uuder  that  head,  however, 
£vaas  v.  Roberts  was  decided  on  another  ground  ;  RodweU  v. 
Pliillips  was  sot  upon  the  Statute  of  Frauds ;  and  Jones  v.  Mint 
was,  it  appears,  perfectly  determinable  without  resortiug  to  that 
distinction.  With  the  greatest  defetence,  it  must  be  said  that 
throughout  these  cases  there  appears  to  have  boon  an  entire 
miBconception  of  the  true  doctrine  of  Crosby  v.  Wadsworth. 
The  question  there  was  one  of  title  to  treet  then  ffrotpinff,  upon 
which  parol  evidence  was  plainly  inadmissible.'  That  Lord 
Ellenborough  did  not  intend  in  that  case  to  aay  that  a  gale  of 
growing  trees,  to  be  delivered  separated  from  the  soil,  waa  void 
unless  in  writing,  is  quite  manifest  from  the  fact  tliat,  though 
he  alluded  afterwards  to  that  decision  several  times,  he  never 
intimated  that  it  rested  upon  the  circumstance  of  the  nature  of 
the  growth,  but  especially  because  an  early  decision  of  Chief 
Justice  Treby,  which  was  to  the  contrary,  and  upon  which 
much  stress  was  laid  in  the  argument,  was  not  alluded  to  in 
his  decision. 

§  263.  That  case  is  thus  given  by  Lord  Raymond.  "  Treby, 
C.  J.,  reported  to  the  otlier  justices  that  it  was  a  question  be- 
fore him  in  a  trial  at  niti  pritu  at  Guildhall,  whether  the  sale 
of  timber  growing  upon  land  ought  to  be  ia  writing  by  the 
Statute  of  Frauds,  or  might  be  by  parol,  and  he  was  of  opinion 
that  it  might  be  by  parol,  because  it  teat  a  bare  chattel.  And  to 
this  opinion  Powell,  J.,  agreed.^    Of  course  it  was  not  a  chattel 

'  Gihnore  p.  Wilbur,  12  Pick.  (Maw.)  120. 

'  Reported  inonymouBly  in  1  Ld.  R&jrm.  183.  This  esse  ii  pronount'ed 
by  Mr.  B&ron  HuUock  in  Scorell  e.  Boxkll,  1  Yo.  &  Jerv.  396,  to  uuount 
to  a  mere  rftctum.  It  certAinly  ba«  the  appearance  of  an  adual  decision  at 
miiipriiu,  only  reported  at  lecond  hand.  It  ia  quoted  as  an  authority  bj 
Mr.  Joscice  Uolroyd  in  May&eld  v.  Wadsley,  3  Bam.  &  Ores.  357.  Also 
by  Mr.  Roberta  in  faie  TrealiM:  on  the  StatnCe  of  Frauds,  who  basea  upon  it 
tbe  precise  doctrine  to  «hi(^  it  is  quoted  in  tbe  text.  Alio  by  the  Supreme 
Court  of  Mawacbuvetti,  in  Clatlin  v.  Carpenter,  4  Met.  680,  frfaere  Mr. 
JoMice  Wilde  speaka  of  it  as  the  leading  case  on  this  point.  To  tbeie  add 
tbe  high  authority  of  Sir  Edward  Sugden,  who  approves  it  and  sajrs  it 
ought  not  to  bave  been  lighOy  overrnled.  Law  of  Vendors  and  Purchajen, 
pullO. 

17 
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while  growing;  the  case,  therefore,  clearly  means  a  sale  in 
proapect  of  severance  from  the  land. 

§  254.  But  it  would  Beem  that  even  those  cases  in  which 
cultivated  crops  have  been  held  capable  of  being  sold  without 
writing,  have  proceeded  upon  grounds  inconsistent  with  this 
modern  doctrine.  The  judges  have  uniformly  paid  attention 
to  the  fact  tliat  tliese  crops  were  to  he,  when  the  contract  was 
consummated,  separated  from  tlie  ground  and  therefore  mere 
chattels.^  Again,  it  is  well  settled  that,  if  those  crops  which 
are  fruetru  induttriaUt  growing  on  laud  are  purchased  with  the 
land  and  by  one  entire  contract,  the;  are  considered  as  part  of 
Uie  land,  and  no  recovery  can  be  had  upon  a  special  valuation 
of  the  crops.^  It  seems,  therefore,  that  unless  these  crops  are 
severed  in  law  when  the  contract  is  made,  or  to  be  severed  in 
fact  before  the  contract  takes  efiect  upon  them,  the  contract 
must  be  bad  without  writing  by  the  fourth  section.  And  the 
same  is  certainly  true  of  the  prima  vettara. 

§  255.  The  more  ancient  rule  has  been  defiDitivoly  adopted 
by  the  Supreme  Court  of  Massachusetts.  In  the  case  of  Whit- 
marsh  ti.  Walker,  the  defendant  verbally  agreed  to  sell  to  the 
pluntiff  at  a  stipulated  price  two  thousand  mulberry-trees  then 
growing  in  tlie  defendant's  close.    The  plaintiff  paid  a  small 

'  See,  in  addition  to  the  cues  whicb  have  beeo  examined  in  the  text,  tbttt 
of  Watt*  n.  Friend,  10  Barn.  &  Cres.  446,  where  A.  agreed  to  mipply  B. 
with  a  quantity  of  tornip-aeed,  and  B.  agreed  to  sell  the  crop  of  seed  pro- 
duced therefrom  at  one  Ehilling  per  bushel,  and  Lord  Tenl^^rden  held  it  was 
not  a  contract  for  an  interest  in  land,  for  "the  thing  agreed  to  be  delivered 
would  at  the  time  of  delivery,  be  a  personal  chattel." 

■  Earl  of  Falmouth  v.  Thomas,  1  Cm.  &  Meea.  89.  In  Maf&eld  d. 
Wadalcy,  3  Barn.  &  Cre>,  8oT.  Littledale,  J.,  said:  "  If  the  giving  up  of  the 
land  was  any  part  of  the  eonsideration  for  the  defendant's  agreeing  to  take 
the  wheat,  which  was  then  sown  in  die  land,  the  wheat  must  be  considered 
OM  pmi  o/tke  land  iUdf."  "  Where  the  land  is  agreed  to  be  sold  and  the 
vendee  talces  from  the  vendor  the  growing  crops,  the  latter  are  considered 
part  of  the  land."  "  A  parol  agreement  for  the  sale  of  crops  may  be  good, 
also,  between  the  outgoing  and  the  incoming  tenant,  but  then  there  would 
be  no  sale  of  any  intercut  in  the  land,  for  that  would  come  from  the  land- 
toid."  See  farther,  on  this  subject,  Mechelen  e.  Wallaee,  7  Adol.  &  £11.  40 ; 
Vaughau  o.  Hancock.  S  C.  B.  766^  Foquet  ■>.  Moore,  7  W.  U.  &  G.  870; 
Thayer  v.  Rook,  13  Wend.  (N.  Y.)  63. 
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Btim  at  the  time,  and  was  to  pay  the  remainder  on  the  deliver; 
of  tiie  trees,  which  was  to  be  on  demand.  The  defendant  re- 
fused to  carry  out  the  agreement,  and  it  was  iusieted  that  it 
was  uot  binding,  being  for  the  sale  of  an  interest  in  land  within 
the  meaning  of  the  statute.  Wilde,  J.,  delirering  the  opinion 
of  the  court,  remarked,  that  the  contract  of  sale  was  not  to  be 
considered  as  consummated  at  the  time  of  the  agreement ;  the 
delivery  was  to  be  at  a  future  day,  and  the  defendant  was  not 
bound  to  deliver  unless  the  plaintiff  was  ready  and  willing  to 
pay ;  that  no  property  vested  in  the  plaintiff  by  the  agreement. 
He  adds :  ''  According  to  the  true  construction  of  the  contract, 
as  we  understand  it,  the  defendant  undertook  to  sell  the  trees 
at  a  stipulated  price,  to  sever  them  from  the  soil,  or  to  permit 
the  plaintiff  to  sever  them,  and  to  deliver  them  to  him  ou  de- 
mand, he  at  the  same  time  paying  the  defendant  tlie  residue  of 
tiie  price.  And  it  is  immaterial  whether  the  severance  was  to 
be  made  by  the  plaintiff  or  by  the  defendant.  For  a  license 
for  the  plaintiff  to  enter  and  remove  the  trees  would  pass  no 
interest  in  the  land,  and  would  without  writing  be  valid  not- 
withstanding the  Statute  of  Frauds." '  To  the  same  eSect  is 
the  subsequent  case  in  the  same  court,  Otaflin  v.  Carpenter, 
which  ia  the  more  noticeable  as  there  the  opinion  of  Treby,  C. 
J.,  that  growing  timber  might  be  sold  without  writing,  is  cited 
as  a  case  and  the  leading  case  ou  this  subject,  and  fully  adopted, 
and  the  criticism  of  Hullock,  B.,  upon  it  in  Scorell  v.  Boxall 
distinctly  disapproved.^  And  this  doctrine  is  adopted  in  Maiue,' 
if  not  in  Connecticut,^  and  particularly  in  Maryland,  where  in 
the  case  of  Smith  v.  Bryan,  the  Court  of  Appeals  said :  "  The 
principle  to  be  gathered  from  a  majority  of  the  cases  seems  to 
be  this,  that  where  timber  or  other  produce  of  the  land,  or  any 
other  thing  aimexed  to  the  freehold,  is  specifically  sold,  whether 
it  is  to  be  severed  from  the  soil  by  the  vendor,  or  to  be  taken 

>  Whitnursb  v.  W^er,  1  Met.  813,  affirming  MiUer  v.  Baker,  1  lb.  27. 

*  CLkflin  n.  C>rpeDter,4  Met.  580. 

*  SsfTord  V.  Aonit,  7  Maioe,  168 ;  Eiskiiw  p.  PluDuuer,  lb.  147 ;  Cutler 
B.  Pope,  13  lb.  377. 

*  BoBtwick  V.  Leach,  3  Day  (Com).),  476. 
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hy  the  vendee  under  a  apeciftl  license  to  enter  for  that  porposa, 
it  is  bUU,  in  contemplfttion  of  the  parties,  evideutl;  and  sub- 
Btantially  a  sale  of  goods  only." ' 

§  256.  But  the  rule  of  detenaioiDg  the  applioatioa  of  the 
statute  b;  the  character  of  the  produce  bai^ned  for,  has  been 
adopted  in  the  courts  of  the  State  of  New  York,  ae  the  simplest 
and  best  for  such  oases,  not,  however,  disputing  the  great  diffi> 
culty  of  doing  so  oonwsteotly  with  admitted  authorities,  but  exer- 
cising the  discretion  wliioh  was  open  to  Mtem,  the  quoslion  being 
a  new  one  in  that  State,  and  in  deiault  of  harmony  in  tlie  de- 
oisione  of  other  tribuoale ;  namely,  t»  establish  a  doctrine  for 
tiiemselres  on  what  they  considered  to  be  first  principles.'  It 
has  also  been  apparently  approved  in  New  Jersey.' 

§  267.  The  Supreme  Ckturt  of  Yermout  have  lately  had  tliis 
subject  under  full  consideration,  and  have  pronounced  in  favor 
of  the  later  EogHah  doctrine  and  that  which  is  held  in  New 
Tork.  The  plaintiff  had  purchased  by  verbal  contract  for  a 
gross  sum,  all  the  timber  standing  on  a  particular  part  of  the 
land  of  one  Story,  with  liberty  for  an  indefinite  time  to  enter 
and  take  it  off.  The  land  passed  from  Story  through  a  long 
series  of  deeds  to  the  defendant,  whose  deed  from  his  immediate 
grantor  contained  no  reservation  as  to  the  trees  iu  question. 
The  defendant,  more  than  twenty  years  after  the  contract  of 
Story  with  the  plaintiff,  and  after  tlie  plaintiff  had  cut  and  re- 
moved some  of  the  trees,  out  and  removed  the  remainder,  and 
for  this  the  action  was  brought,  i.  e.  '.'  treipma  for  cutting  down 
growing  treet  of  the  platTUiff."  It  was  held  that  it  would  not 
lie.     Bennett,  J.,  who  delivered  the  opinion  of  the  court,  quotes 

<  Smith  v.  Bryan,  6  Muyland,  41.  See,  also,  HaireU  c.  Miller,  SS  ACu. 
700. 

'  Green  v.  Armitrong,  1  Deoio,  550;  Bank  of  LansiDgburgfa  v.  Cnry,  1 
Bub.  542 ;  Warren  o.  Lebuid.  2  lb.  613.  And  in  a  late  case,  the  Court 
of  Appeals  of  Ibat  State  have  gone  so  far  as  to  hold  tbat  poles  need  aeces- 
aarilj  in  enltivatiag  hop«,  wbicb  were  takeo  down  for  the  purpose  of  gather- 
ing the  crop  and  piled  in  the  yard  filth  the  intention  of  being  replaced  in 
the  season  of  hoivnusing,  were  a  part  of  tJte  real  estate.  Bishop  v.  Bishop, 
]  Kemso,  1S8. 

■  Westbrook  t>.  Eager,  1  Harr.  (K.  J.)  81. 


>vGoo»^lc 


CH.  Zn.]  C0HTBA,Cr8   FOB  LISD.  261 

tits  reoent  EogltBh  caaes  settiag  up  the  diatinctioa  between  the 
prima  vestara  aod  fructtu  induatriala  as  decisive  of  the  ques- 
tion whether  the  statute  applies,  aud  assents  to  them.  But  be 
remarks,  at  the  <Jose  of  his  judgment,  that  in  Scorell  v.  Bozall 
(the  authority  principally  relied  on)  "  tiie  action  was  substan- 
tiall;  based  on  title,  and  the  titAe  wholly  dependent  on  the  verbal 
contract  which  was  inoperative  to  convey  a  right."  The  case 
before  the  court  was  undonbtedly  decided  correctly,  tlia  action 
being  based  on  title,  and  the  trespass  being  complained  of  as 
committed  in  respect  of  growing  trees  of  the  plaintiff."  *  In  a 
case  in  the  Supreme  Coort  of  New  Hampshire,^  where  the  ao- 
tion  was,  as  in  that  last  quoted,  trespass  founded  upon  a  claim 
of  title  in  growing  trees,  the  court  in  like  manner  held  that  the 
verbal  contract  was  inoperative  to  convey  a  right ;  but  it  is  to 
be  remarked  that  in  that  case  the  court  considered  that  noder 
certain  circumstances  a  sale  of  a  growing  crop,  or  of  Hmher^ 
was  not  within  the  statata,  to  which  they  cited,  among  other 
aathorities,  Smith  v.  Sumam  and  Elvans  v.  Roberts,  in  both  of 
which,  as  we  hare  seen,  the  action  was  for  breach  of  the  con- 
tract, and  the  court  sustained  it  because  the  sale  oontempLated 
the  delivery  of  the  growth-  as  a  chattel.  We  can  hardly  con- 
sider, therefore,  that  tiie  law  of  either  New  Hampshire  or 
Vermont  is  distinctly  settied  against  the  doctrineof  those  oasea.^ 
§  258.  The  impression  appears  to  have  prevuled  at  one  time 
that  shares  in  incorporated  or  joint-stock  companies,  whose 
profit,  and  the  consequent  value  of  the  shares  held  by  the 
several  stockholders,  were  derived  from  the  use  and  ownership 
of  real  property,  were  themselves  to  be  deemed  an  interest  in 
or  concerning  land,  ao  as  not  to  be  capable  of  purchase  and 
sale  without  a  memorandum  iu  writing,  as  required  by  the 
fourth  section  of  the  Statute  of  Frauds.    The  doctrine  is  stated 

'  Buck  B.  Kckwell,  1  Willianw,  167. 

»  Putney  e.  Day.  6  N.  H.  480. 

'  Since  the  lecond  edition  of  tliis  Treitise  the  diBtinctioo  between  prima 
settttra  and  /htclttt  itiduttriaU*  hu  been  fiiUy  recognized  in  New  Hunpshire 
aa  the  criterion  of  tiie  application  of  the  statute.  Kiugsley  e.  Holbrook,  46 
N.  H.  813. 
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Titb  some  confidence  by  Mr.  Roberta,  at  least  as  applied  to 
shares  in  canal  navigations  and  all  species  of  tolls.'  And,  in 
part  upon  his  authority,  it  was  determined  in  an  early  case  in 
Connecticut  that  shares  in  a  tuntpike  company  which  had 
power  by  its  charter  to  make  and  maintain  a  road  and  collect 
a  toll  thereon,  were  real  estate,  and  were  not  subject  to  testa- 
mentary disposition  by  a  testator  not  qualified  to  devise  real 
estate,  notwithstanding  their  right  of  taking  toll  was  limited  to 
the  reimbursement  of  expenses  and  interest.*  These  opinions, 
however,  are  founded  principally  on  the  case  of  Townsend  v. 
Ash,'  where  Ijord  Hardwicke  held  shares  in  the  New  River 
Corporation  to  he  real  estate  ;  and  that  case  has  been  since 
explained  in  the  important  decision  of  Bligh  v.  Brent,  in  the 
Court  of  Exchequer,*  as  proceeding  on  the  ground  that  there 
the  individual  corporators  owned  the  property  and  the  corpora- 
tion only  had  the  management  of  it.  In  a  very  late  case  in 
the  same  court,  Bligh  v.  Brent  has  been  affirmed  and  the  law 
finally  settled  on  this  point.^  The  opinion  of  Martin,  B.,  is 
very  clear  and  satisfactory.  After  remarking  that  all  the  great 
railway  companies,  canal  companies,  and  dock  companies 
possessed  land  to  a  very  great  extent  and  value,  and  that  land 
or  real  property  was  the  main  substratum  of  their  joint-stock 
or  partnership  property,  and  their  profits  directly  obtained  from 
its  use,  he  says ;  "  The  shareholder  has  only  a  right  to  receive 
the  dividends  on  his  sliare,  that  is,  a  right  to  his  just  propor- 
tion of  the  joint  stock,  consisting  indeed  partly  of  land,  but 
whi'ft  he  holds  Hit  thare,  he  has  no  interest  in,  or  right  to,  the 
land  or  any  part  of  it.  He  is  indeed  interested  in  the  employ- 
ment of  it ;  but  he  cannot  proceed  against  it  directly  for  any 
thing  which  is  due  to  him,  or  make  any  part  of  it  liis  own  for 
the  purpose  of  satisfying  any  demand  which  he  may  have  as 
shareholder.     He  is  not  in  the  situation  of  a  mortgagee,  nor  of 

'  Robert*  on  Frauds,  126.  •  WeUes  r.  Cowlei,  2  Conn.  567. 

•  Townsend  o.  Ash,  3  Atk.  836 ;  Diybutter  p.  BMtholomew,  2  P.  Wnw. 
127.  *  Bligh  p.  Brent,  2  To.  &  CoU.  268. 

*  WtXsoa  V.  Spratlej,  10  Esch.  222. 
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ono  who  has  a  direct  interest  in  the  land  as  a  joint-tenant  or 
tenant  in  common,  who  may  make  a  part  of  it  his  own  in 
aeveraltf .  Upon  thg  dissolution  or  determination  of  the  joint 
cOnceni,  he  may  possibly,  though  not  very  probably,  become  the 
owner  of  a  part  or  share  in  the  land,  but  if  he  does,  it  is  not 
by  virtue  of  any  terms  in  the  memorandum  of  agreement  [or 
act  of  incorporation],  but  upon  a  new  transaction  whereby  the 
parties  to  tlie  joint  concern  may,  by  virtue  .of  the  new  contract, 
became  separate  owners  of  separate  sliares  in  the  land  belong- 
ing to  it.  Upon  his  death  nothing  descends  to  his  heir ;  all 
goes  to  his  personal  representative,  whether  the  land  be  held 
for  years  or  in  fee-simple,  and  his  representative  acquires  no 
interest  in  the  land  different  from  what  he  himself  had." 
"  The  land  is  merely  a  part  of  the  joint-stock  capital,  and  the 
real  substantial  interest  of  the  shareholder  and  that  which  the 
share  represents  is  the  participation  in,  and  right  to  participate 
in,  the  profits."  Upon  this  case  and  those  which  are  referred 
to  in  the  opinions  of  the  judges,  it  must  be  considered  as  now 
settled  that  shares  in  companies  owning  land  are  not  neces- 
sarily themselves  interests  in  laud,  whether  the  companies  be 
incorporated  or  joint  stock,  or  whether  they  be  for  mining,  rail- 
way, canal,  banking,  or  any  other  purpose.' 

§  259.  Where  land  is  owned  by  a  partnership,  each  partner, 
of  course,  is  entitled  to  his  proper  share  in  it.  And  here  must 
be  remarked  an  important  exception  (for  so  it  seems  we  are 
forced  to  regard  it)  to  the  operation  of  the  statute  as  it  affects 

■  Bee  Hilton  v.  Girtud,  1  De  Gex  &  Sm.  163 ;  Sparling  c  Parker,  9 
Beav.  450 ;  Myen  n.  Ferif!al,  11  C.  B.  90 ;  Duncall  v.  Albrecht,  12  Sim. 
169 ;  Bradley  e.  Holdsworth,  3  Meea.  &  Wela.  422 ;  Humble  v.  Mitchell,  11 
Adol.  &EI1.  20fi;  Cnrling  o.  Flight,  0  Hare,  242;  Yanxhall  Bridge  Co. 
Ex  parte,  1  GlTiin  &  J.  101  ;  Home,  Ex  parte,  7  Barn.  &  Crea.  632.  It 
was  early  held  Id  MaaaacbusetU  that  the  shares  in  a  turnpike  corpora- 
tioD  were  pergonal  propertj  simply.  Tippets  v.  Walker,  4  Mass.  £9S.  But 
qucere,  if  the  lair  in  New  York  is  not  different  from  that  iitat«d  in  ibe  text. 
Tanpell  tr.  Woodward,  2  Sandf.  Cb.  143.  In  England,  the  Court  of  Com- 
moD  Pleas  has  recendy  acted  upon  the  authority  of  Watson  v.  Spratley, 
though  declining  to  commit  tbemiielTes  to  its  correctness.  Powell  e.  Jessop, 
86  Eng.  Law  &  Eq.  274. 


>vGoo»^lc 


264  STATUTE  OF  FBAUDB.  [CH.  ZH. 

iuteirests  in  land.  Wbere  two  men  are  found  jointly  occapy- 
ing  a  piece  of  land,  iuciirring  equal  expenditures  upon  it  and 
enjoying  equal  profit  from  it,  the  relation  which  from  Buoh  facts 
would  be  presumed  to  be  existing  between  them  is  that  of 
joint  tenancy,  and,  as  incident  to  that  joint  tenancy,  upon  the 
death  of  either  the  whole  would  go  to  the  other  by  right  of  sur- 
TiTorship,  And  naturally  we  should  say  that  any  agreement 
by  which  the  course  of  the  estate  in  the  event  of  the  death 
should  be  altered,  miist  be  in  writing  as  afiecting  the  title  to 
real  estate.  But  when  the  parties  are  really  partners,  and  tlie 
land  has  been  brought  into,  and  actually  held  and  used  by,  the 
partnership,  for  partnership  purposes,  the  courts  have  dealt 
with  it  as  partnership  property,  although  the  ownership  has  not 
been  apparently  in  all  the  members  of  the  firm,  or,  if  in  all, 
not  apparently  as  partners,  but  under  some  other  title.  As 
Lord-Chancellor  Loughborough  says  in  Forster  v.  Hale,  a  very 
▼altiable  case  on  this  poiut,  "  the  partnership  being  estab- 
lished by  evidence  by  which  a  partnership  may  be  formed,  the 
premises  necessary  for  the  purposes  of  that  partnership  are  by 
operation  of  law  held  for  the  purposes  of  that  partnership." ' 
For  it  seems  that  the  earlier  authorities  to  the  effect  that  real 
estate  used  for  partnership  purposes  maintains  ito  character  of 
realty  and  goes  to  the  heirs  of  the  partners  respectively,'  have 
been  overruled,  and  that  all  property,  whether  real  or  personal, 
involved  in  a  partnership  concern,  is  now,  upon  the  death 
of  the  partners,  distributable  as  personalty,  and  generally  is  to 
be  for  ordinary  purposes  r^arded  as  stock  in  trade.* 

§  260.  In  Dale  v.  Hamilton,  the  latest  and  very  important 
case  on  this  subject,  the  question  was  presented  in  the  English 

>  FoMter  tr.  H&Ie,  6  Tea.  Jr.  308. 

■  Thornton  [Tbompson]  v.  Diion,  1  Bro.  C.  C.  199 ;  Bell  v.  PhTii,  7 
Tea.  Jr.  463  b ;  Balmain  v.  Shore,  9  Yes.  Jr.  MO.  Lord  Eldou,  u  early 
u  Cramhay  r.  Uaule,  I  Swanst.  496,  coDBidered  thii  an  open  question. 

■  Per  Lord  Eldon,  iu  Selkrigg  c.  DavieB,  2  Dow,  P.  C.  236 ;  Townwod 
o.  Deraynea,  cited  in  Montagu  on  Fartuerahip,  I  Vol.  App.  p.  97.  See  alao 
1  Vol.  p.  164  of  that  treatiae,  and  Crawahay  «.  Maule,  tupra ;  alao  3  Kent, 
Com.  S  37,  Clagetl  r.  Kilbourne,  1  Blai^  (U.  S.),  348. 
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0hancei7  in  a  somewhat  modified  form.  There  the  plaintiff, 
being  6  surveyor  and  land  agent,  alleged  that  he  proposed  to 
the  defendant's  testator  an  arrangement  for  the  purpose  of 
speculation,  hj  which  he  and  a  third  party  were  to  furnish  the 
capital  for  buying  land,  the  plaintiff  to  lay  out  tlie  lots  and 
effect  the  sales,  and  each  of  the  parties  to  be  interested  one- 
third  in  the  profits  and  losses.  It  was  admitted  that  lands 
were  acquired  under  some  such  general  arrangement,  but 
denied  that  tiie  plaintiff  was,  as  alleged,  a  partner  therein,  and 
the  farther  question  was  made  whether,  if  he  was  a  partner  in 
fact,  verbal  proof  (or  written  proof  imperfect  in  view  of  the 
Statute  of  Frauds)  of  the  alleged  partnership  was  sufficient  to 
take  the  case  out  of  ttie  Statute  of  Frauds,  in  a  case  where,  as 
here,  the  entire  tvhject  of  the  transaction  was  land,  and  the 
partnership  grew  tolely  out  of  ihat  mibject,  and  whether  the 
cases  in  which  that,  effect  had  been  given  to  a  partnership 
contract  were  not  cases  in  which  the  dealing  in  land  was  only 
an  incident  to  tJie  partnership  btuineaa.  Vice-chancellor  Sir 
Lancelot  Shadwell  delivered  a  very  elaborate  and  careful 
opinion,  in  which,  while  admitting  tl.e  general  principle  as  to 
land  acquired  by  an  established  partnership,  he  remarked  that 
whether  a  simple  case  like  that  before  him,  divested  of  every 
^ing  but  an  agreement  for  a  partnership,  conld  be  brought 
within  the  scope  of  the  cases,  was  a  question  of  no  inconsider^ 
able  difficulty.  He  also  well  stated  the  difficulty,  in  the  way 
of  principle,  which  must  present  itself,  against  holding  such  an 
agreement  efficacious  to  affect  the  rights  of  the  parties  to  the 
land  ;  for,  says  he,  "  if  A.  alleges  that  B.  agreed  to  give  him 
an  interest  in  land,  the  statute  applies ;  but  if  he  adds  that  the 
land  waa  to  be  improved  and  resold  at  their  joint  risk  for  profit 
and  loss,  then,  according  to  the  argument,  the  statute  does  not 
apply."  Kevertheless,  upon  a  nearer  view  of  the  cases,^  he 
'  J^tKye  V.  Small,  1  Term.  S17 ;  Jadison  c.  Jackton,  9  Tea.  Jr.  S91 ; 
Lake  t>.  Craddock,  3  P.  Wmi.  158 ;  EUiott  v.  Bronii,  8  Smnst.  489,  d 
(anotber  report  of  whjeli  ie  aUuded  to  bj  Lord  Bldon  So  JackBOn  v.  Jackson, 
tvpra);  Torater  n.Hale,  S  Tei.  Jr.  (96;  b.*g.  C  lb.  809;  Fereda^  v. 
Wightwick,  1  Bum.  ft  My].  49. 
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fonnd  himself  unable  to  decide  tliat  the  plaintiff  was  barred  b; 
the  statute  from  recoveriug,  if  the  agreement  alleged  vaa 
really  made,  and  tliat  fact  he  directed  to  be  tried  by  a  jury.' 

§  261.  This  doctrine  prevails,  however,  as  would  seem  from 
a  well  considered  case  very  lately  decided  in  the  Supreme 
Court  of  Georgia,  only  as  between  the  partners,  or  between  them 
and  third  parties  dealing  with  them  in  regard  to  the  partner- 
ship land.  Where  a  bill  in  equity  alleged  that  of  three  persons 
who  had  formed  a  partnership  for  speculation  in  lands  by  pur- 
chases and  resales,  one  (the  defendant)  agreed  to  sell  to  the 
plaintiff  a  third  part  of  his  interest  in  the  lauds  held  by  the 
partnership,  and  in  the  proceeds  from  the  sales,  and  iu  the 
speculations  and  profits,  that  court  refused  to  decree  a  specific 
execution  of  the  ^reement,  iu  the  absence  of  a  sufficient 
memorandum  or  equitable  circumstances  avoiding  the  effect 
of  the  statute.  They  say :  "It  is  true  that  in  a  court  of 
equity  real  estate  owned  by  a  partikorship  may  bo  treated  as  s 
part  of  partnersliip  funds,  and,  as  a  consequence,  as  personal 
estate.  But  this  rule  grows  out  of  the  peculiar  nature  of  the 
partnership  relation,  and  is  adopted  for  the  purpose  of  doing 
justice  between  partners,  or  between  them  and  others  having 
dealings  with  them,  and  for  the  purpose  of  properly  adjusting 
the  relations  between  tliem  and  others  having  dealings  with, 
or  relations  to,  the  partnership.  /(  ia  not  an  arbitrary  rule  bjf 
which  a  court  of  equity  tranamvtea  real  estate  into  pertonal 
property  when  it  w  once  owned  and  poiseaaed  by  a  partnership, 
and  independent  of  the  existence  of  the  partnership,  and -as  to 
persons  having  no  relations  to  that  partnership.*'  They  add, 
tliat  here  the  purchase  was  "  of  an  interest  in  the  profits  to  be 
realized  by  the  defendant  from  the  sale  of  these  lauda  by  the 
partnership,  and  that  he  was  not  and  could  not  have  been  a 
partner,  or  had  any  relation  to  the  partnership  himself."  The 
defendant  "  was  individually  responsible  to  him,  and  not  as 

■  Dftle  (T.  Hamilton,  6  Hare,  Ch.  369.  And  tee  Smith  o.  Tarlton,  2 
Barb.  Ch.  (S.  Y.)  366;  Fall  River  Whaliog  Co.  c  Bonlen,  10  Cuah. 
(Haaa.)47i;  confni.  Gray  e.  Palmer,  9  Cal.  616.    Boe  pott,  i  262. 
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one  of  the  partnership.  The  complainant  there  was  a  tlranger 
to  thU  firm,  and  aa  to  him  these  lands  were,  to  all  inteats  and 
purposes,  renl  estate."  ^ 

§  262.  And  although,  as  we  have  seen,  where  a  partDership 
is  actually  formed,  and  land  is  acquired  b/  it  for  partoership 
purposes,  even  though  the  sole  object  of  forming  it  was  to 
deal  in  the  land  so  to  be  acquired,  the  partnership  relation  de- 
terminea  the  rights  of  the  parties  in  relation  to  the  land,  not- 
withstanding they  do  not  as  partners  appear  to  hold  the  legal 
title ;  it  must  be  remarked  that  the  mere  agreement  to  form 
such  a  partuersliip  cannot  be  enforced  or  dam^es  recovered 
for  a  dissolution  of  it  unless  it  be  in  writing.  This  was  dis- 
tinctly held  by  Judge  Story,  in  a  case  of  a  verbal  agreement 
between  the  plaintiff  and  defendant,  to  become  copartners  in 
the  business  of  purchasing  and  selling  lands  and  lumber  in  the 
State  of  Maine.  And  he  drew  the  line  between  such  an 
agreement  and  one  for  the  mere  profitt  of  a  sale  of  land,  which 
of  course  would  he  good.'  He  said,  the  agreement  before  him, 
if  good  at  all,  attached  to  the  land  at  the  time  of  the  purchase, 
and  it  was  then  an  agreement  by  way  of  trust  in  the  land,  &  sort 
of  springing  trust,  and  it  was  in  virtue  of  this  trust  estate  only 
that  any  right  could  attach  to  the  moiety  of  the  proceeds." 

§  263.  Coming  now  to  the  second  division  of  this  general 
subject,  of  contracts  for  interests  in  land  (which  has  been  al- 
ready nearly  anticipated),  we  are  to  inquire,  what  is  the  nature 
of  the  transaction  which  the  statute  requires  to  be  in  writing. 
Contract  or  sale,  the  expression  used  in  the  clause  under  con- 
sideration, clearly  means  contracts  for  sale.*   But  it  is  not  only 

■  BIftck  v.  Black,  16  Geor^  U6. 

■  Bunnell  ti.  Ttuntor,  4  Conn.  668;  Linscott  v.  Mclntire,  15  Maine,  201; 
Hew  t>.  Fox,  10  Wend.  (N.  T.)  436 ;  Trowbridge  e.  Wetherbee,  11  AUen 
(Mam.),  961 ;  Gwalcnef  t>.  Wbeeler,  2fl  (Ind.)  415 ;  BniM  v.  Hutioga,  41 
Vermont,  380.    And  aee  Claniy  o.  Craine,  2  Dbt.  Eq.  (N.  C.)  368. 

*  Smith  r.  Bumbam,  3  Sumn.  460. 

*  In  Boyd  e.  Stone,  11  Mast.  346,  Parker,  C.  J.,  remarked  npon  the 
nngular  circuinslaace  diat  Ibis  error  of  phraseology  wa«  adopted  both  in  the 
Provindal  Act  of  1602,  and  the  Statute  of  the  Commonwealth,  1783.  It  ia 
CDrrect«d  in  the  Beriaed  Statntoa.  Bnt  the  aame  thing  occura  in  many  of 
the  American  Statutes  of  Franda.    See  Appendix. 
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contracts  for  ths  mU  of  land  which  are  intended  to  be  em- 
braoed;  for  all  the  cases  show  that  a  purchase  of  land  is'as 
much  within  the  statute  as  a  sale  of  it,  the  polic7  of  the  law 
being  not  only  to  protect  owners  of  land  from  being  deprived 
of  it  without  written  evidence,  but  also  to  prevent  a  purohase 
of  land  from  being  forced  hf  peijnry  and  fraud  upon  one  who 
never  contracted  for  it.  An  agreement  to  devise  an  interest 
in  land,  thot^h  fonnded  on  a  precedent  valuable  consideration, 
is  also  within  this  section  of  the  statute  ; '  and,  as  we  shall  see 
in  the  course  of  this  chapter,  the  effect  of  the  provision,  as  ex- 
pounded and  applied  hj  the  courts,  is  to  render  unavailing  to 
the  parties,  as  the  ground  of  a  claim,  any  contract,  in  whatever 
shape  it  may  be  put,  by  which  either  of  them  is  to  part  with 
any  interest  in  retd  estate.  It  may  not  be  unnecessary  to  ob- 
serve, however,  that  by  a  contract  for  the  sale,  purchase,  or 
other  disposition  of  the  land,  is  intended  a  contract  by  which 
one  of  the  parties  parts  with  the  land  to  the  other.  For  in- 
stance, a  promise  to  buy  land  of  a  third  party,  paying  the 
money  to  him,  and  the  promisee  getting  no  interest  in  the  land, 
though  it  may  be  an  object  to  him  to  have  such  parcbaae 
made,  would  of  course  be  good  without  writing,  if  made  upon 
any  legal  consideration.'  Still,  if,  in  such  case,  the  third  party 
be  the  nominee  of  the  party  to  whom  the  promise  is  made,"  or 
a  relative  for  whom  he  wishes  to  provide,*  or  if,  in  any  other 
respect,  the  act  to  be  done  is  indirectly  to  be  done  to  or  for 
himself,  the  statute  applies. 

§264.  It  was  formerly  supposed  that  auctitm  sale*  of  land 
were  not  embraced  by  the  statute,  but  it  is  now  clearly  settled 
otherwise.     Sir  William  Grant  says :  "  From  the  public  nature 

■  Harder  e.  Harder,  2  Sindf.  Ch.  (N.  Y.)  17 ;  Mandorff  e.  Kilbonrae,  4 
HujUnd,  459 ;  Campbell  t>.  Taal,  3  Terg.  (Tenn.)  048 ;  Qaackenbnsh  p. 
Ehle,  6   Barb.  (N.  Y.)  469;  Johoioo  v.  HubbeU.  2  Stock.  Ch.  (N.  J.)  332. 

*  KiDg  t).  Hanna,  9  B.  Hod.  (K7.)  369.  It  wu,  however,  said  obittr, 
in  Trowbridge  p.  Wetberbee,  11  AUea  (Uass.),  364,  tbat  an  agreement  to 
■ell  land  to  a  third  part;  waa  within  the  atatate.  It  waa  abo  said  obittr  in 
Wetherbee  ti.  Fatt«r,  99  Han.  354,  that  an  agreement  to  join  in  a  pnrchMS 
of  land,  wja  within  the  atatate. 

■  Chilet  V.  Woodson,  2  Bibb  (Kj.),  72. 

*  Aa  was  tbe  oaae  in  Campbell  v.  Tanl,  tupra. 
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of  a  salo  by  auction,  it  doea  not  follow  that  what  paases  there 
must  be  matter  of  certainty  ;  so  lar  from  it  that  I  never  saw 
more,  contradictor;  swearing  than  inthose  cases  where  attempts 
were  made  to  introduce  evidence  of  what  was  said  or  done  dur- 
ing the  course  (tf  the  sale." '  And  the  oases  show  that  there 
is  no  distinctisn  in  this  respect  between  executioo  sales  by 
sherif&,  and  any  other  sales,  at  auction.'  .They  have,  it  is  true, 
been  sometimes  treated  as  judieial  aaUit,  but  this  in  oppositioD 
to  the  general  current  of  authority.' 

§  265.  The  distinctiou  in  favor  of  what  are  called  judicial 
sales  appears  to  have  been  first  made  by  Lord  Hardvicke  in 
the  case  of  the  Attorney  General  v.  Day.  There,  the  Master 
iu  Chancery  having  reported  a  scheme  for  carrying  out  a  .verbal 
oontraot  of  which  specific  execution  had  been  ordered,  and  his 
report  having  been  allowed,  his  Lordship  said  be  did  uot  doubt 
tlie  propriety  of  carrying  into  execution  against  the  representa- 
tive a  purchase  by  a  bidder  before  the  Master,  though  the  pur- 
chaser had  subscribed  no  agreement ',  that  it  was  a,  judicial  sale 
of  the  estate,  which  took  it  entirely  out  of  the  statute."  *  This 
remark  has  been  strongly  criticised  by  Judge  E.eut,  but  ap- 
parently without  necessity.  He  had  occasion  in  the  case  before 
him  only  to  hold  that  a  sale  by  a  sheriff  required  to  be  con- 
summated by  deed,  and  that  his  seizure  of  land  under  a  ^. /a. 
and  return  on  the  execution  did  not  suffice  to  devest  the  debtor's 
estate  in  it.^  This  is  true  also  of  a  judicial  sale,  which  should 
be  followed  up  by  a  deed  from  the  Master,  or  other  officer  of 
the  court.     The  decision  of  Lord  Hardwicke  was  simply,  that 

>  Blagden  v.  Bradbemr,  12  Ves.  Jr.  466.  The  rule  U  too  bmiliar  to  re- 
qoire  the  ciiAtioD  of  aDthorities.  Tbey  will  be  found  collected  in  Chit^  on 
Contract!,  ^71. 

'  Se«  preceding  note. 

'  T&te  0.  Greenlee,  4  Dev,  (N.  C.)  149 ;  IngnuD  o.  Dowdle,  8  Ired.  (N. 
G)466. 

*  Attorney  Genenlo.  Dftf,  1  Te«.  Sen.  218.  See,  liso,  filagdeo  n.Brkd- 
bear,  lupra;  Sutith  e.  Arnold,  0  Mm.  (C.  C.)  420;  Boykina  p.  Smith,  S 
MunT.  (Va.)  102 ;  Trice  v.  Pratt,  1  De*.  &  Bat.  Eq.  (N.  C.)  626 ;  Jenkina 
e.  Hogg,  2  Com.  (S.  C.)  821. 

*  Simonda  o.  Catlin,  3  Ckine*  CK.  Y.},  61 ;  mit,  |  38. 
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after  coafirmatioo  of  the  report,  the  partiee  were  bound  to 
carry  out  the  sale,  notwithataiidiug  no  memoraadum  of  it  had 
previously  beeu  made  in  writing.  The  grounds  of  this  rule  are 
well  stated  by  Story,  J.,  in  the  case  of  Smith  v.  Ar  lold.  "  In 
sales  directed  by  tlie  Court  of  Chancery,  the  whole  bnsiness  is 
transacted  by  a  public  officer  under  the  guidance  and  superin- 
tendence of  the  court  itself.  £Ten  after  the  sale  is  made,  it  is 
not  hnal  until  a  report  is  made  to  the  court  and  it  is  approved 
and  confirmed.  Either  party  may  object  to  the  report,  and  the 
purchaser  himself,  who  becomes  a  party  to  the  sale,  may  appear 
before  the  court,  and  ii  any  mistake  has  occurred,  may  have 
it  corrected.  He,  therefore,  becomes  a  party  in  interest,  and 
may  represent  and  defend  his  own  interests ;  and  if  he  ac- 
quiesces in  the  report,  he  is  deemed  to  adopt  it,  and  is  bound 
by  a  decree  of  the  court  confirming  the  sale.  He  may  be 
compelled  by  process  of  the  court  to  comply  with  the  terms 
of  the  contract.  So  that  the  whole  proceedings  {rom  beginning 
to  end  are  under  the  guidance  and  direction  of  the  court,  and 
the  case  does  not  fall  within  the  mischiefs  supposed  by  the 
Statute  of  Frauds."  ^  Sales  by  sheri&  on  execution  are  not, 
as  we  have  seen,  to  be  regarded  as  judicial  sales,^  nor  sales  by 
town  officers,  nor  by  trustees,  nor  by  administrators.  The  re- 
marks of  Judge  Story  in  the  case  from  whicii  we  have  just 
quoted,  and  where  the  point  decided  was  Uiat  an  administra- 
tor's sale  of  land  was  not  saved  from  the  statutes  as  a  judicial 
sale,  are  entirely  applicable  to  all  these  varieties.  "  In  tliecase 
of  an  admiuistrator,  the  authority  to  sell  is  indeed  granted  by 
a  court  of  law.  But  the  court,  when  it  has  once  authorized 
the  admiuistrator  to  sell,  ia  functus  officio.  The  proceedings  of 
the  administrator  never  come  before  the  court  lor  examination 
or  confirmation.  They  are  mere  matters  in  pait,  over  which 
the  court  has  no  control.   The  administrator  is  merely  account- 

'  Smiib  n.  Arnold,  C  Mas.  (C.  C.)  420.  See,  also,  Uuttou  v.  WiUianu, 
3d  Ala.  oQ»;  Fulion  v.  Moore,  25F<:aD.  State,  468;  HalleiJc  v.  Guy,  9  CaL 
181.  AruSLTOug  V.  Vromaa,  11  Minn.  220;  Vfuaoa'a  Adm'r  v.  Viulelt,  2 
DuvaII(Ky.),332. 

■  .AjiU,  §  'Mi,  a.  2.    Aho,  see  Bniot  v.  Green,  6  Leigh  (Va.),  16. 
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able  to  the  Court  of  Probate  for  the  proceeds  acquired  by  the 
sale,  in  the  same  mauuer  as  for  any  other  assets.  But  vbetlier 
he  has  acted  regularly  or  irregularly  in  the  sale  is  not  matter 
into  Thich  there  is  any  inquiry  by  the  court  granting  the  li- 
cense, or  by  the  Court  of  Probate  having  jurisdiction  over  the 
administration  of  the  estate.  So  that  the  present  case  is  not  a 
judicial  sale  in  any  just  sense,  but  it  is  the  execution  of  a  min- 
isterial  authority.  The  sale  is  not  the  act  of  the  court  but  of 
the  administrator." ' 

§  266.  An  agreement  by  vhich  a  party  shall  ultimately  be 
bound  to  sell  or  purchase  land  is,  of  course,  as  much  within 
the  statute  as  if  he  bound  himself  immediately  to  do  so.  A 
verbal  engagement,  therefore,  to  execute  a  written  agreement 
to  convey  land  is  invalid.'  And  so  where  it  was  attempted  to  ' 
prove  that  a  deceased  owner  of  land  had  said,  during  his  life- 
time, that  he  had  sold  it  to  the  plaintiff  and  that  the  proceeds 
belonged  to  him,  the  evidence  was  rejected,  because  it  worked 
the  same  result  as  oral  proof  of  an  executory  contract  to  sell 
the  land.a 

g  267.  The  statute  extends  to  any  agreement  by  which  rights 
already  acquired  iu  real  estate  under  a  deed  are  enlarged  or 
qualified.  Not  only  is  an  agreement  to  execute  a  mortgage  in- 
valid without  writing,*  but  also  an  agreement'  to  make  a,  de- 
feasance to  an  absolute  conveyance,''  or  to  convert  a  written 
mortgage  into  a  conditional  sale,"  or  to  foreclose  a  mortgage, 
even  when  the  agreement  is  made  by  solicitors  in  anticipation 
of  a  decree  of  court  to  the  same  effect.'    It  should  seem  to 

'  Smith  V.  Arnold,  tupra ;  Wolfe  r.  Sharp,  10  Rich.  (S.  C.)  60. 

'  Ledford  v.  Farrell,  12  Ired.  (N.  C.)  285 ;  Trammell  r.  Trammell,  11 
Rich.  (S.  C.)  471 ;  Ystes  r.  Martin,  1  Chand.  (Wis.)  118.  Uwrence  v. 
Chftw,  64  Maine,  196.  So  with  the  sale  of  a  bond  entitling  the  holder  to 
tbe  benefit  of  a  mortgage  of  land.  Toppin  v.  Lomas,  30  Eag.  Law  &  Eq. 
427. 

»  White  o.  Coomba,  27  Maryland,  4fi9. 

*  Clabaagh  t>.  Bjerlj,  7  GiU  (Ud.).  345. 

*  Boyd  V.  Stone,  11  Mua.  342. 

*  Wooda  0.  Wallace,  22  Penn.  (10  Harr.)  171. 
'  Cox  V.  Fe«le,  3  Bro.  C.  C.  267. 
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be  very,  clear  that  a  defunct  mortgage  caoDot  be  revived  by  a 
parol  agreemeDt,^  aud  it  baa  been  decided  that  a  defunct  written 
agreement  for  tbe  sale  of  land  could  uot.^  Aji  arrangement  to 
extend  the  effect  of  a  mortgage  bo  as  to  cover  other  and  farther 
liabilities  is  not  good  without  writing.^  But  a  verbal  ezten- 
sion  of  the  time  for  redeeming  mortgaged  laud  is,  it  seems,  to 
be  regarded  as  conferring  no  interest  in  the  kud>  Whether 
a  mortgage  can  be  verbally  released  or  discharged,  seems  to 
depeud  upon  the  questiou  (on  which,  as  we  have  seen,  there  is 
great  contrariety  of  opinion  in  the  course  of  di£foreut  States) 
whether  it  is  to  be  regarded  strictly  as  a  conveyance  of  the 
laud  or  a  mere  incident  to  the  debt.' 

§  268.  An  agreement  to  establish  the  title  to  laud  iu  any  party 
is,  of  course^  equivalent  to  an  agreement  to  sell  him  tlie  laud ; 
and  it  has  accordingly  been  held  ttiat  an  engagement  to  break 
down  a  certain  alleged  title  under  which  a  third  party  claimed 
adversely,  or  in  any  way  to  perfect  tbe  title  in  the  promisee,  is 
within  tlie  statute.^  Also,  as  appears  to  have  been  tbe  opinion 
of  tbe  Supreme  Court  of  Massachusetts,  a  verbal  agreement  to 
release  a  coveuant  of  warranty  would  be  invalid.^    On  the  other 

'  A  diffurent  doctrine,  however,  miglit  be  bfeired  from  the  New  Yoil 
cases  of  Truscott  t>.  King,  2  Seld.  147,  uid  Mead  e.  York,  lb.  449. 
■  Davis  v.'ParisS,  Litt.  Sel.  Cas.  (Ky.)  16S. 

*  WiUiaow  p.  Hill,  19  How.  (U.  S.)  260 ;  Stoddard  ».  Hart,  23  N.  Y .  566 ; 
Curie  V.  Eiilily,  24  Miaaouri,  117.  Nor  is  an  agreement  to  subaUtute  certaiD 
.o^ier  land  for  that  which  is  described  in  a  morlgage.  Castro  v.  lilies',  IS 
Tex.  229. 

*  Hamilton  o.  Terry,  11  C.  B.  954 ;  Griffin  v.  Coffey,  9  B.  Uon.  (Ky.) 
452. 

'  Hunt  V.  Maynard,  6  Pick.  (Mass.)  489 ;  Parker  f.  Barker,  2  Met. 
(Mua.)  423;  Malinse.  Brown,  4  Comst.  (N.  Y.)  403;  Phillips  v.  Leavitt, 
64  Maine,  406 ;  Leavitt  V.  Pratt,  68  Maine,  147 ;  aiUt,  §  66.  As  to  a  parol 
waiver  oi  a  devise  of  laud,  see  Dge  d.  Smyth  t>.  Smyth,  6  Bam.  &  Cres. 
112.     As  to  a  parol  discharge  of  a  contract  for  laud,  aeepoil,  i  429,  ef  s«g. 

*  Duvallc.  Peach,  1  Gill  (Ud.),  172;  Bryan  e.  Jamieson,  7  Missouri, 
106.     See  Bishop  d.  Little,  6  GreenL  (Me.)  iJ66. 

'  Bliss  V.  Thompson,  4  Mass.  486.  And  it  seems  to  have  been  considered 
by  the  Supreme  Court  of  New  York  doubtlul  whether  an  agreement  to  pay 
off  encumbrances  was  not  also  within  the  statute.  Duncan  «.  Blair,  6 
Denio,  196. 
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baud,  a  mere  verbal  guaranty  of  title,  of  course,  gives  merely  a 
remedy  in  damages,  and  does  not  go  to  pass  any  interest  in  the 
land  between  the  parties,  nor  does  the  statute  affect  an  agree- 
ment to  pay  the  expense  of  investigatiiig  the  title  to  land  in 
case  it  prove  uusatiBfactory.^  It  is  ohvious  that  these  are 
rather  contracts  concerning,  than  oontracts  for  the  sale  of  an 
interest  concerning,  land.^  Still  less  can  the  statute  be  con- 
sidered applicable  to  mere  agreements  to  pay  or  account  for 
the  proceeds  of  sales  of  land.' 

§  269.  It  is  undoubtedly  the  meaning  of  this  branch  of  the 
statute  that  only  those  agreements  vhich  bind  the  parties  to  a 
change  in  some  respect  in  the  tith  to  the  land  are  required  to 
be  in  writing.  Thus,  as  we  had  occasion  to  see,  in  a  fonner 
part  of  this  boofc  under  the  head  of  conveyances,  a  verbal  agree- 
ment for  tlie  settlement  of  an  uncertain  boundary  is  binding 
between  the  parties,  as  no  title  of  either  is  affected  thereby ; 
neither  could  be  said  to  own  the  disputed  tract,  as  neither  had 
any  evidence  whatever  of  title  in  it.*  And  the  same  is  true  of 
an  agreement  which  merely  restricta  the  purchaser  of  land  as 
to  the  manner  in  which  or  the  purposes  for  which  he  shall  use 
the  land,  while  at  the  same  time  his  title  to  it  is  not  impaired, 
as,  for  instance,  stipulations  that  he  shall  not  carry  on  a  certain 
trade  or  use  certain  buildings  upon  the  premises,  or  the  like.' 
Nor  is  there  any  reason  why  the  statute  should  be  held  to  cover 
mere  arrangements  as  to  the  payment  of  tazes.^ 

<  Jeakei  e.  White,  6  W.,  H.  &  G.  873.  HuDtington  v.  WellingtoB,  12 
Hick  10. 

■  See  tieo  Boggett  n.  Patterson,  18  Texu,  168 ;  Evuu  n.  HardetuBD,  16 
lb.  480;  Natchez  e.  Vuidervelde,  81  Mis*.  706;  Miller  v.  Soberta,  18 
TexM,  16. 

•  Grtvei  o.  Grave*,  46  N.  H.  828 ;  Ford  p.  Rnney,  86  Geo.  258 ;  Gwalt- 
nej  V.  Wheeler,  36  Ind.  415. 

•  Jute,  S  76. 

•  BoBtwick  e.  Leach,  3  Day  (Conn.),  476 ;  Leinau  p.  Smart,  II  Humph. 
(Teon.)  306 ;  Fleming  n.  Ramsey,  46  Peon.  State,  253.  But  an  agreement 
to  open  a  rtreet  adjacent  to  the  promiaor'B  land,  has  beea  beld  to  be  within 
the  Htetute ;  Richter  v.  Irwin,  28  Ind.  26. 

■  Preble  r.  Baldwin,  6  Cutih.  (MasB.)  649 ;  Brackett  t).  ETOoa,  1  Cuth. 
(Mah.)  79.    A  verbal  rabstitution  of  appiaiion  of  the  valne  of  luid 


>vGoo»^lc 


274  BTA.TDTE  OF  FRIITDB.  [OH.  XH. 

§  270.  Where  a  deed  has  been  actual);  executed  or  a  title  to 
the  land  in  aay  w&y  pasBed,  agreements  between  the  parties  as 
to  pecuniar;  liabilities  growing  out  of  the  transaction,  but  not 
going  to  take  any  interest  in  land  from  the  grantee,  are  not 
affected  bj  the  statute.  Thue  an  agreement  releasing  damages 
for  the  taking  of  land  for  public  nses,^  or  for  the  use  of  it  hj 
statutory  privilege,  as  in  certain  cases  of  flowage,*  is  binding 
without  writing.  And  so,  manifestly,  is  any  special  agreement 
to  pay  the  price  of  land  previously  conveyed.' 

§  271.  Tbc  last  observation  which  it  seems  necessary  to  make 
before  closing  this  chapter  is,  that  a  contract  for  the  sale  or 
purchase  of  land  is  within  the  statute,  though  no  price  be  paid 
in  money.  A  verbal  agreement  for  an  exchange  of  lands,  we 
have  seen  in  a  former  chapter,  was  not  binding;  *  and  the  same 
is  undoubtedly  true  when  the  price  of  the  proposed  conveyance 
is  to  consist  of  labor  or  services  of  any  kind,  or,  generally,  of 
whatever  the  law  would  regard  aa  a  good  consideration.' 

for  tboM  originally  ftppointed  by  writiog,  ia  not  t,  contract  for  Miy  interest 
'  in  tlie  land.    SUrk  e.  Wilaon,  3  Bibb  (Ky.).  476. 

1  Embury  o.  Coniter,  S  Conut.  (N.  Y.)  611 ;  FaUer  v.  County  Commia- 
sionera  of  Rymouth,  15  Fick.  (Mass.)  SI. 

■  Fitch  V.  Seymour,  9  Met  (Mau.)  462;  Smith  o.  Goalding,  6  Cnsh. 
(Mass.)  IM;  Clement  d,  Durgin,  6  Greenl.  (Me.)  U. 

*  Queere,  if  an  agreement  to  discount  for  so  much  as  a  piece  of  land 
granted  ahall  &1I  short  of  the  amount  named  in  the  deed  as  affected  by  the 
statute?  It  has  been  determined  both  ways  in  early  Counecticut  cases. 
Mott  V.  Kurd,  1  Root^  73 ;  Bradley  b.  Blodgett,  Eirby,  22.  The  former  of 
tbese  cases,  however,  was  referred  to  as  law  by  the  Supreme  Court  of  In- 
diana io  Green  p.  Vardiman,  2  BlackT.  324.  See,  also.  Dyer  0.  Graves, 
87  Verm.  369 ;  and  MetealT  d.  Putnam,  9  AUen  (Mass.),  100.  An  agree- 
ment to  pay  an  increased  price  for  land  if  coal  were  found  in  it,  baa  been 
held  void  by  the  statute  in  Virpnia.  Hetb  o.  Wooldredge,  6  Rand.  600. 
See,  also,  GarreU  c.  Malone,  8  Bich,  (S.  C.)  836;  Howe  v.  O'Malley,  1 
Murphy  (N.  C),  287;  Frasere.  Child,  4  E.  D.  Smith  (K.  Y.),  IM. 

'  Ante,  §  76 ;  Purcell  r.  Miner,  4  Wall.  (Sup.  Ct.  U.  S.)  613. 

>  Burlingame  r.  Burlingsme,  7  Cow.  (N.  Y.)  92;  Jack  t>.  McEee,  9 
3arr  (Pa.),  236 ;  Helm  v.  Logan,  1  Bibb  (Ey.),  78. 
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CHAPTER  XIII. 

AQBEEHianS  HOT  TO  BE  PEBFOBHED  IN  A   YBAB. 

§  272.  Ik  that  clauee  of  the  Statute  of  Frauds  wliich  we  have 
DOW  to  consider,  we  perceive  still  another  restrictioa  placed 
upon  the  formation  of  binding  contracts  by  mere  verbal  under- 
standing. We  have  seen  that  all  verbal  promises  to  answer 
for  the  debt,  default,  or  miscarriage  of  another,  all  agreements 
made  upon  consideration  of  marriage,  and  all  contracts  for  an 
interest  in  real  estate,  must  be  reduced  to  writing,  in  order  that 
any  action  may  be  supported  upon  them  or  advantage  taken  of 
them ;  and  we  shall  hereafter  see  that  the  same  is  true  of  cer- 
tain bargains  for  goods,  wares,  and  merchandise.  All  these 
provisions  relate  to  the  tnt^^i-maUer  of  the  contract.  But  that 
which  is  at  present  before  us  relates  to  \)mi  period  of  theper- 
formance  of  the  contract.  It  manifestly  includes  them  all  to  a 
certain  extent ;  that  is,  a  contract  which  any  one  of  them  would 
render  invalid  on  account  of  the  subject-matter,  may  be,  so  to 
speak,  doubly  invalid  if  it  is  to  be  of  longer  than  a  year's  dura- 
tion.' But  it  includes  also  all  those  contracts  which  are  of  such 
a  duration,  whatever  be  their  subject-matter.  And  brief,  and, 
at  first  sight,  simple  as  is  this  clause  of  the  statute,  it  has  been 
subjected  to  so  much  refined  and  critical  discussion  that  it  will 
probably  be  found  to  require,  for  a  correct  understanding  of  the 
construction  put  upon  it  by  the  courts,  more  careful  and  exact 
discrimination  than  any  other  clause  wliich  we  have  hod  or  will 
have  to  consider. 

*  It  ia  M,  fat  iiutaiice,  with  eiecutoiy  contr&ctB  tor  Buch  short  leues  u 
would  be  valid  tn  mm.  See  Deluio  c.  Montague,  i  Giuh.  (Mass.)  42 ; 
Roberta  p.  Tannell,  S  T.  B.  Moa.  (Ky.)  247 ;  Wilson  e.  Martin,  1  Denio 
(ST.  Y.),  602.  Bnt  aa  to  the  Uw  in  New  York  abce  the  )a«t  revision  of 
the  atatutea,  aee  Yonng  v.  Dake,  1  Seld.  163,  OTemlingCroswell  o.  Crsne, 
7  Barb,  191 ;  aUo  Togganl  v.  Bosevelt,  S  £.  D.  Smith  (N.  Y.),  100.  See, 
abo,  Sobey  v.  Boabee,  20  Iowa,  lOfi. 
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§  273.  Settiog  out  of  view  the  questions,  what  is  the  per- 
formance of  such  an  agreement,  and  what  the  Tueaning  of  the 
limitation  a8  to  time,  we  are  first  to  ascertain  tlie  force  of  the 
words  "to  he  performed."  And  on  these  words  much  reasoning 
has  been  expended.  The  result  eeems  to  be  that  the  statute 
does  not  mean  to  include  an  agreement  whicli  is  simply  not 
likel]f  to  be  performed,  nor  yet  one  which  is  simply  not  expected 
to  be  performed,  within  the  space  of  a  year  from  the  making ; 
but  that  it  means  to  include  any  agreement  which,  fairly  and 
.reasonably  interpreted,  does  not  admit  of  a  valid  execution 
-within  that  time.' 

§  274.  Suppose  that  the  parties  make  no  stipulation  as  to 
rtime  ;  hut  the  performance  of  the  agreement  depends  upon  the 
iiappening  pf  a  certain  contingency  which  may  occur  within 
the  year.  In  such  case  it  is  settled  upon  authority  and  reason- 
able in  principle  that  the  statute  shall  not  apply.  The  agree- 
ment may  be  performed  entirely  within  the  year,  consistently 
with  the  understanding  and  the  rights  of  the  parties.  There 
are  many  cases  which  illustrate  this  rule,  and  which  may  be 
convenientljr  divided  into  classes,  for  tlie  purpose  of  showing 
jnore  clearly  the  extent  of  the  rule. 

§  275.  First.  Cases  where  the  thing  promised  is  to  be  done 
when  a  certain  event  occurs  which  may  occur  within  a  year ; 
as,  for  instance,  to  pay  money  on  the  day  of  the  promisor's 
marriage,^  to  leave  it  by  will  (the  promise  of  course  taking  ef- 
fect in  the  e^ent  of  the  promisor's  death),*  or  that  liis  executor 
shall  pay  it ;  *  to  pay  on  the  death  of  a  third  party ;  ^  to  pay 
when  a  sum  of  money  is  received  by  the  promisor  from  a  third 
jterson,  which  payment  may  be  made  within  the  year ;  ^  to  marry 

'  Pott,  §  279.  '  Peter  v.  Compton,  Skin.  353. 

'  Fenton  n.  Emblen,  i  Burr.  1278 ;  Iztrd  o.  Middleton,  1  Deiuiu.  Ch. 
(S.  C.)  116.  BeU  tr.  Hewett's  Ex.,  24  Ind.  280.  The  cue  of  Quackenbuih 
r.  Ehle,  6  Bftrb.  (N.  Y.)  469,  to  far  at  it  miitt  be  taken  to  auert  the 
contrary,  is  clearly  opposed  to  prevAiliog  Buthorilf. 

•  WeUa  c.  Horton,  4  Bing.  40. 

'  Thompson  n.  Gordon,  3  Strobh.  (S.  C.)  196 ;  King  t>.  Hanna,  9  B. 
Mon,  (Ky.)  369.  '  Artcber  p.  Zeh,  6  HiU  (N.  Y.),  200. 
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at  the  end  of  a  voyage,  which  voyage  may  be  accomplished 
within  the  year ; '  to  save  a  party  harmless  from  signiug  an 
obligation,  which  obligation  may  be  forfeited  within  the  year.' 

§  276.  SecoTwUy.  When  the  promise  is  to  continue  to  do 
something  until  the  contingency  occur,  as,  for  instance,  to  pay 
during  the  promisee's  life ; "  to  pay  during  the  life  of  another ;  * 
to  board  the  promisee  during  bis  life ;"  to  pay  the  expenses  of 
a  diild  so  long  as  it  should  be  chargeable  Uy  the  town ;  *  to 
educate  a  child  ;^  to  support  a  child,  who  is  eleven  years  old, 
till  she  is  eighteen  ;  *  to  pay  during  coverture.^  In  all  these 
cases  the  promise  is  not  affected  by  tlie  statute,  because  the 
party  whose  life  is  involved  may  die  within  the  year.  And  so, 
of  course,  whatever  else  he  the  contingency,  provided  it  may 
happen  within  the  year." 

§  277.  Thirty.  Agreements  to  retrain  altogether  from  cer- 
tain acts,  are  also  held  to  be  not  within  tiie  operation  of  the 
statute  ;  such  as  an  agreement  not  thereafter  to  engage  in  the 
staging  or  livery  business  in  a  certain  town ; "  an  agreement 

■  Clark  0.  Pendleton,  20  Conn.  496.     See  pott,  g  S80. 

*  Blkke  e.  Cole.  23  Pick.  (Mim.)  97. 

'  Wilhelm  v.  H&rdemaD,  IS  Maiyluid,  140;  Hutchiiuon  e.  HatchuuoD, 
46  Uaine,  164.  See  Tolley  t>.  Greene,  2  Sftndf.  Ch.  (N.  T.)  91,  vbere 
the  AMJstAnt  Vice  Chancellor  intimateB  it  distinction  on  this  point  between 
a  coatingencf  consiBting  in  the  bappening  of  an  event  which  Deither  putj 
noT  both  together  can  hajteo  or  retard,  and  the  happening  of  which  reata 
□poD  human  effort  or  Tolition,  inclining  to  the  opinion  that  in  the  former 
case  the  *t«lnte  applies.  Bnt  the  diatinctiou,  u  the  casea  show,  is  entirely 
without  fbandation  in  authority. 

*  Gilbert  c.  Sykes,  16  East,  160;  Bnmey  «.  Ball,  24  Georgia  605; 
Wi^ns  c.  Eeizer,  6  Ind.  262. 

>  Howard  D.  Bnrgen,  4  Dana  (Ej.),  137.  And  see  Alderman  v.  Chester, 
S4  Geo.  168. 

*  McLees  c.  Hale,  10  Wend.  (N.  Y.)  426. 
'  Ellicott  p.  Turner,  4  Maryland,  476. 

■  Peters  n.  Inhabitants  of  Westborongh,  IB  Hck.  (Mats.)  866.  See 
jHwf,  g  282  a. 

*  Hoaghton  v.  Eongbton,  14  lod.  605. 
">  Whiter.  Hanchett,  21  Wis.  416. 

"  Lyon  V,  King,  11  Met.  (Mass.)  411.  See  also  Doyle  v.  Dixon,  97 
Uass.  207 ;  Worthy  «.  Jones,  II  Gray,  186. 
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not  thereafter  to  practise  medicine  in  a  certain  town ; '  an 
agreement  not  thereafter  to  sell  or  aid  in  selling  musical  in- 
struments, except  to  certain  parties.*  In  all  such  cases,  the 
agreement  is,  from  its  nature,  completely  performed  upon  the 
death  of  the  party  promising.  When  the  promise  is,  however, 
to  perform  certain  positive  duties  for  an  indefinite  time,  which 
will  bind  the  promisor's  representatiyes,  this  rule  may  not 
apply." 

§  278.  And  so  if,  upon  the  happening  of  any  conUngenoy,  the 
agreement,  indefinite  aa  to  time,  is  to  be  regarded  aa  substan- 
tially and  reasonably  performed,  then  the  possibility  of  that 
contingency  happening  within  the  year  will  suffice  to  withdraw 
the  agreement  from  the  operation  of  the  statute.  This  may 
be  illustrated  by  reference  to  a  case  in  New  York,  where  the 
defence  to  an  action  for  iigury  to  the  plaintiff's  cattle,  by  run- 
ning over  them  with  railway  cars,  was  tliat  the  plaintiff  for  a 
valuable  consideration  had  verbally  agreed  to  build  and  main- 
tain a  fence  along  the  railroad  opposite  his  land,  where  his  cat- 
tle escaped  at  the  time  of  the  injury.  The  Supreme  Court 
decided  the  contract  to  bo  not  within  the  statute,  upon  a  some- 
what different  ground.*  But  we  should  say  that  here  the  dura- 
tion of  the  promise  was  obviously  limited  (though  no  words 
said  to  that  effect)  by  the  duration  of  the  circumstances  of  the 

'  BUnding  p.  8»rgent,  33  H.  H.  239. 

■  Hill  o.  Jamieaon,  16  Ind.  125.  See  alto  Richardion  o.  Price,  7  B.  I. 
330. 

'  Lyon  p.  King,  ittpra.     See  pott,  §  281  a. 

•  Talmadge  o.  EenBaelaer  &  Saratoga  R.  R.  Co.,  18  Barb.  (N.  T.)  4&8. 
The  court  took  the  ground,  aa  iuffiueut  for  the  decision  of  the  case,  that 
aa  the  contract  was.  by  present  payment  of  the  consideration,  ezecute«l 
completely  on  one  side,  the  statute  did  not  apply.  (Upon  this  point  see 
pott,  %  286.)  It  seenis  that  the  case  can  hardly  be  Bustaioed  except  upon 
the  ground  stated  in  the  text.  In  Pitkin  v.  Long  Island  R.  R.  Co.,  2  Barb. 
Ch.  221,  it  was  held  that  a  mere  executory  agreement  between  oomplaioant 
and  defendant  that  the  latter  should  establish  a  turn-out  track  near  hia  land, 
and  stop  there  on  their  way,  as  a  permanent  arrangement,  was  void.  But 
here  the  contract  went  to  create  a  negative  easement  in  the  property  of 
the  R.  R.  Co.,  a  right  which  could  not  past  by  parol,  and  so  the  case  is  ex- 
plained in  Talmadge  v.  Renatelaer  &  Saratoga  R.  R.  Co.,  fupra. 
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parties  which  led  to  the  making  of  it.  If  the  road  should 
cease  to  be  used  by  the  promisee  or  its  assigns  for  railway  pur- 
poses, it  is  uureasonable  to  suppose  that  the  fence  was  still 
to  be  maintained,  the  reason  for  maintaining  it  no  longer  exist- 
ing ;  and  this  might  well  happen  within  the  space  of  a  year, 
consistently  with  the  understanding  and  rights  of  the  partiea. 

§  278  a.  An  agreement,  in  general  terms,  to  do  a  particular 
act,  no  time  being  specified,  and  the  act  being  such  as  may  be 
performed  by  the  party  promising,  under  the  contract,  within  a 
year,  is  also  saved  from  the  operation  of  the  statute,  on  the 
principles  before  stated.^ 

§  279.  It  is  very  clear  that  it  is  immaterial,  upon  the  ques- 
tioD  of  the  application  of  the  statute  to  a  contract,  that  it  has 
or  has  not  been  performed  within  the  year.  Otherwise  the 
obligations  of  parties  might  he  avoided  by  any  accident  which 
postponed  Uieir  complete  execution  beyond  the  statutory  period, 
though  made  in  good  faith  with  the  expectation  and  IntentioQ 
that  they  should  be  executed  witliin  it.  And  still  farther,  the 
cases  show  that  where  the  happening  of  a  contingency  may 
work  a  satisfaction  or  ezocutioa  of  the  promise,  the  mere  cir- 
cnmstance  that  it  was  not  likely  to  occur  within  the  year  will 
not  bring  t^e  ease  within  the  statute.  It  would  certainly  add 
much  embarrassment  to  the  duties  of  courts  in  construing  the 
statute,  if  they  should  be  obliged  to  entertain  questions  of 
probabilities  and  degrees  of  probability  in  such  cases.  So 
long  as  there  is  nothing  in  the  agreement  itself  to  show  that 
the  partiea  contemplated,  and  contracted  with  reference  to  its 
happening  after  the  expiration  of  the  year,  it  is  reasonable  to 
suppose  that  either  party  was  to  have  the  benefit  of  the  uncer- 
tainty as  the  fact  might  result.^  And,  to  advance  still  another 
step,  it  can  make  no  difference  at  what  time  the  contingency 

■  AduDi  e.  Adanu,  36  Ala.  272 ;  Soggina  e.  Heard,  31  Mis*.  426 ;  Sug- 
gett  tr.  Cmou,  26  MjMonri.  224.  So  it  wm  bold  tiM  an  agreemeDt  to  labor 
for  a  year  wa>  not  within  the  rtatnte ;  for  the  plaintiff  might  teoder  his  ter- 
vice*  immediatel}'.    Rustell  v.  Slade,  12  Conn.  466. 

*  Upon  these  two  point*  it  Is  unnecetear}'  to  collate  cases.  The;^  will  b« 
foand  stated  in  olmoit  any  one  of  tluwe  dted.    AnU,  §  216-^7. 
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«B8  expected  to  occur  ;^  underetauding  by  expectation,  the 
judgment  either  party  may  hare  formed  upon  the  probabilities 
of  the  case,  and  always  supposing  that  such  expectation  has  iiot 
so  entered  into  their  bargain  that  the  disappointment  of  it 
would  prevent  the  bargain  from  being  considered  executed  and 
performed  so  as  to  be  binding  upon  them.  The  statute,  fold- 
ing them  perfectly  &ee  to  make  a  certain  contract  without  a 
writing,  provides  simply  that  if  that  contract  does  by  its  ternui, 
expressed,  or,  from  tlie  situation  of  the  parties,  reasonably 
implied,  require  more  than  a  year  for  its  performance,  they 
must  put  it  in  writing.  In  other  words,  it  must  affirmatively 
appear  from  the  contract  itself  and  all  the  circumstances  that 
enter  into  the  interpretation  of  it,  that  it  cannot  in  law  be  per^ 
formed  within  the  space  of  a  year  A-om  the  making. 

§  280.  There  is  a  decision  of  the  Supreme  Court  of  New 
York,  however,  which  it  would  seem  cannot  be  supported,  un- 
less a  distinction  bo  adopted  as  to  the  natwe  of  the  contingency. 
The  parties  there  orally  i^eed  that  one  of  them  should  have 
a  colt  at  a  price,  to  be  paid  on  delivery,  the  colt  to  be  got  by 
his  stallion  out  of  the  other's  mare,  and  the  latter  to  keep  ^e 
mare  in  his  possession,  and  to  keep  the  colt  until  the  ordinary 
weaning  time,  or  until  it  was  four  or  six  months  old  ;  and  the 
court  considered  that,  as  the  common  period  of  gestation,  eleven 
months,  and  the  common  period  of  weaning,  four  to  six  months, 
would  carry  the  performance  of  ttio  contract  to  the  fifteenth 
or  seventeenth  month  from  tiie  time  of  making  it,  the  statnte 
applied.'  But  in  this  case,  or,  at  least,  in  many  others  which 
might  easily  be  put,  gestation  might  be  completed  and  the 
young  weaned  within  the  year,  notwithstanding  the  ordinary 
coui-se  of  nature  would  require  some  mouths  longer.  Or  sup- 
pose the  case  of  a  contract  to  erect  a  certain  building,  which, 

'  Koberta  c.  Rockbottom  Gompanj,  7  Uet.  (Mus.)  46;  Lockwood  v, 
Btmes,  3  Hill  (N.  Y.),  138;  CUrk  e.  Pendleton,  20  Conn.  495;  BftndaU 
D.  Turner,  17  Ohio  State,  262.  The  miggeBtion  of  %  different  doctrine  bj 
RedGeld,  J.,  in  Hinckley  v.  Sonthgate,  11  Term.  428,  Menu  to  itud  quite 
anaupported. 

'  Lockwood  «.  Batnee,  8  HiU  (N.  T.),  126. 
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in  the  ordinary  coarse  of  bufliaeBB,  could  not  be  erected  under 
two  years,  or  to  do  something  on  the  completion  of  a  voya^ 
which  would  ordinarily  occupy  two  years ;  ^  extraordinary 
exertion  in  the  former  case,  or  extraordinary  weather  in  the 
latter,  might  bring  about  within  the  space  of  a  year  the  event 
upon  which  the  obligation  was  to  take  effect.  It  would  seem 
to  be  pushing  the  rule,  that  poatibility  of  performance  witliin 
the  year  makes  the  contract  good,  to  an  extreme  whioh  sacri- 
fices  the  spirit  of  the  statute  to  its  letter,  to  hold  that  in  such 
cases  OS  these  it  does  not  apply.  Perhaps  (though  upon  so 
difficult  a  point  the  suggestion  cannot  be  made  with  much  con- 
fidence) it  is  proper  to  limit  that  rule  so  far  as  to  say  that, 
tiiough  the  period  of  the  execution  of  the  contract  may  arrive 
within  a  year  from  the  making,  yet  if  that  cannot  possibly 
occur  in  the  Ttatural  eourte  of  events,  the  parties  cannot  be  sap- 
posed  to  have  intended  to  abide  thereby,  and  the  statute 
applies. 
§  281.  Where  one  or  either  party  has  a  right  to  put  an  end 

'  In  Clftrk  9.  Pendleton.  20  Conn.  495,  the  decUntion  alleged  that  tho 
defendant  being  about  to  embark  on  a  whaling  voyage,  and  to  be  absent 
from  the  United  States  for  about  the  term  of  eighteen  moaths  \a  wu  then 
expected,  in  contideration  that  tbe  plaintiff  had  at  his  request  promised  to 
mairy  him  when  thereto  requested  after  his  return  from  said  Toyoige,  he, 
etc.,  audertook,  ete.,  to  marry  ber,  etc.,  alleging  defendant's  return  alter 
about  twenty  months'  absence,  request  to  marry  the  pluntifT  and  refusal 
to  do  so.  Tbe  Supreme  Court  held  that  the  defendant's  promise  was  not 
within  the  statute.  They  say :  "  It  is  not  alleged  in  any  form  that  it  was 
made  with  reference  to,  or  that  its  performance  was  to  depend  on,  the  de-- 
termination  of  a  voyage  which  would  necessarily  occnpy  that  time.  It  it 
only  alleged  that  it  was  expected  by  the  parties  that  tbe  defendant  wonld 
be  absent  for  the  period  of  eighteen  months.  But  this  expectation,  which 
was  only  an  opinion  or  belief  of  the  partiea,  and  the  menfad  result  of  thor 
private  thoughts,  constituted  no  part  of  the  agreement  itself,  nor  was  it 
connected  with  it,  so  as  to  explain  or  give  a  construction  to  it,  although  it 
naturally  would,  and  probably  did,  fonn  one  of  the  nutives  which  induced 
them  to  make  the  agreement."  "  It  is  unnecessaiy  for  us  to  determine  what 
wonld  be  tbe  effect  of  proof  that  the  eient  npon  which  tlie  performance 
of  a  verbal  contract  depended,  could  not  by  posnbility  take  place  iritbln 
a  year  from  the  making  thereof,  when  it  did  not  appear  from  the  contract 
itself  that  it  was  not  to  be  performed  within  that  time,  because  there  waa 
no  claim  in  the  present  case  which  raised  that  point."    See  pott,  §$  383,  284. 
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to  the  contract  witliia  the  yoar,^  or  when  a  thing  ia  ^reed  to 
be  done  within  a  certain  number  of  years,  the  promisor  haying 
the  hbertj  of  doing  it  as  soon  as  he  pleases,  with  a  reasonable 
possibility  of  doing  it  within  one  year,'  the  statute  obviously 
will  not  apply.  Nor  does  it  apply  where  the  i^reement  may 
be  performed  within  the  year,  although  one  of  the  parties  have 
the  right  to  supersede  it  afterwards  and  at  a  time  not  within 
the  year.* 

§  281  a.  In  many  cases  where  the  promise  U  to  do  a  thing 
for,  or  at  tlie  end  of,  a  period  of  time  exceeding  a  year,  the 
death  of  the  party  promising  will  render  further  performance 
of  the  promise  impossible.  But  they  have  been  held  to  be  not, 
for  that  reason,  taken  out  of  the  statute  ;  it  is  said  that  the  per- 
formance of  the  contract  is  not  completed,  but  defeated,  upon 
the  occurrence  of  the  contingency.^  If  the  question  can  he 
considei-ed  as  an  open  one,  it  may  be  found  to  be  very  difficult 
to  uphold  these  decisions.  For,  upon  the  death  of  the  party 
promising,  if  the  promise  binds  his  representatives,  the  per? 
formauce  is  not  defeated  or  rendered  impossible  by  tlie  deatli, 
and  if  the  promise  does  not  bind  the  representatives,  it  really 
seems  that  it  ouglit  to  be  regarded  as  performed  when  the 
death  occurs,  although  originally  expressed  as  to  run  for  a 
certain  number  of  years.  How  can  it  matter  that  it  was  so 
expressed,  if  when  the  promisor  dies  all  obligation  ceases? 
As  to  all  the  time  after  the  time  when  he  shall  die,  the  promise 

■  Blrcb  D.  Liverpool,  -9  Brtd.  &  Greg.  893 ;  Harris  o.  Porter,  2  Hut. 
(Pel.)  27;  Sonoh  r.  Strawbridge,  2  Man.,  Gr.  &  Sc.  808;  Sherman  e. 
Chunplun  Transportation  Co.,  SI  Verm.  162 ;  Trustees  of  Firat  Bap- 
tirt  Church  v.  Brooklyn  Fire  Ina.  Co.,  19  N.  Y.  306;  Dobaon  v.  Coliia,  1 
Hurl.  &  Nonn.  81 ;  Acraman,  ex  parU,  7  L.  T.  m.  a.  84. 

*  Plimpton  ti.  Curtia,  IS  Wend.  (N.  Y.)  836;  Kent  d.  Kent,  18  Pick. 
(Mam.)  669;  Artcher  v.  Zeh,  5  UJU  (N.  Y.),  200;  Lapbam  e.  Whipple,  8 
Met.  (Mau.)  59 ;  Linacott  v.  Uclntire,  15  Maine,  201 ;  Smith  o.  Weatall,  1 
Ld.  'BAjm.  816 ;  Saunders  d.  Kastenbine,  6  B.  Mon.  (Ky.)  17. 

*  Bennett  v.  Matson,  41  Illiuoii,  382. 

*  Shute  F.  Dorr,  5  Wend.  (N.  Y.)  204;  Roberta  n.  Tucker.  3  Wels.  H. 
&  G.  632 ;  Bracegirdle  v.  Heald,  1  Bam.  &  Aid.  722 ;  Wilkinaoa  ti.  Hardt, 
reported  in  "Boston  Daily  Advertiser,  28th  Not.  1861;"  Hill  n.  Hooper,  1 
Gr»y  (Haas.),  131 ;  Doyle  v.  Dixon,  97  Mass.  207. 
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is  merely  a  promise  in  name.  If  tlie  promise  is  one  vhicb 
does  not  bind  the  representatives,  it  is  in  substance  a  promise 
to  do  such  and  such  a  thing  for  such  and  such  a  term  of  years 
if  the  promisor  lives,  or,  in  other  words,  to  do  it  for  the  prom- 
isor's lire,  not  to  exceed  that  term  of  years.^ 

§  282.  We  have  next  to  see  in  what  cases  a  contract  by  its 
terms  requires  more  than  a  year  for  its  performance ;  and  upon 
this  point  there  cannot  generally  be  much  uncertainty.  An 
agreement,  for  instance,  made  in  January  of  one  year,  to  pay 

'  The  Ti«ir  here  taken  (indicated  in  g  277,  tvpra)  it  appaj«ntly  in  the 
mind  of  the  court  in  Doyle  t>.  Dixon,  97  Mbub.  207.  That  wag  a  case  of 
an  agreement  not  to  engnge  in  a  certain  basineM  in  a  certain  place  for 
Gts  f«us.  The  court  held  that  it  waa  not  within  the  statnte,  because  it  waa 
(aUy  performed,  if  the  promisor  performed  it  aa  long  as  be  lived.  The 
COM  waa  doubtlea*  rigfatlj'  decided.  There  have  been  teveral  cases  (§  277, 
nipra),  where  agreements  to  refrain,  indefinitely  u  to  time,  from  doing 
thia  or  that,  have  been  held  to  be  not  within  the  itatnte.  And  the  fact  that 
in  Doyle  e.  Dixon,  the  agreement  was  in  ternu  to  refrain  for  a  specified 
number  of  years,  did  not  affect  its  character  as  regards  the  operation  of 
the  Statute  of  Frauds.  But  the  opinion  of  the  court  proceeds  to  say : 
"  An  agreement  to  do  a  thing  for  a  certain  time  [as  contrasted  with  an 
agreement  to  refrain  from  doing  it]  may  perhaps  bind  the  promisor'a 
representatives,  and  at  any  rate  is  not  performed  if  be  dies  within  tliat  time." 
Now  ia  it  not  performed  if  he  dies  within  that  time,  taden  it  binds  tbo 
promisor's  representatives?  The  court  refer  to  Hill  o.  Hooper,  1  Gray 
(Maas.),  13l,  as  standing  on  this  distinction  between  a  promise  to  do,  and 
a  promise  to  refrain  from  doing,  a  certun  thing  for  a  certain  number  of 
years ;  and  it  certainly  appears  to  do  so.  In  that  case  the  plaintiffs  agreed 
with  the  defendants  that  his  son,  then  a  minor  between  fifteen  and  six- 
teen years  of  age,  should  work  with  them  in  their  business  till  he  wa* 
twenty-one;  and  the  court  held  it  to  be  witUn  the  statute.  They  do  not 
refer  t«  the  case  of  Peters  a.  Westborough,  19  Kck.  (Mass.)  365,  where  an 
^reement  by  the  plaintiff  to  support  a  pauper  (then  eleven  years  old)  till 
she,  waa  eighteen,  in  consideration  of  her  services  during  the  interval,  waa 
held  to  be  not  within  the  statute,  on  the  ground  that  if  she  died  within  the 
first  year,  the  contract  would  have  been  fully  performed.  (And  the  caae 
of  Wiggins  0.  Keizer,  6  Ind.  252,  ii  to  the  same  effect.)  It  is  difficnlt  to 
distinguish  Bill  r.  Hooper  at  all  from  Peters  v.  Westborough,  and  the  caaea 
there  cited;  and  impossible  to  distinguish  it  from  Doyle  k.  Dixon,  except 
upon  the  point  that  Hill  e.  Hooper  was  an  agreement  to  do,  and  Doyle  r. 
Dixon  an  agreement  not  to  do,  a  certain  thing  for  a  certain  namber  of 
years.  And  this  is  not  a  substantial  distinction,  if  in  each  case  the  represent- 
atives were  not  bound,  but  all  obligation  ceased  at  the  death  of  the  promistw. 
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a  sum  of  moQe;  in  March  of  the  next  year,  is  not  capable  of  exe- 
cution within  the  first  jear.  A  leader  before  the  March  specified 
would  not  be  good ;  the  promisee  would  not  be  bound  to  accept 
payment  any  sooner.'  So  an  agreement  made  bj  one  who 
sold  a  patent^right,  that  he  would  refund  the  price  paid  if  the 
purchaser  did  not  in  three  years  realize  the  amount  of  the 
profits,  is  manifestly  within  the  statute.  The  promisee  might 
have  realized  the  amount  in  less  than  a  year  whereby  the  prom- 
iaor  would  have  been  discharged  from  his  liability,  but  his 
promise  would  not  take  effect,  and  he  be  liable  to  an  action  for 
the  non-performance,  until  the  expiration  of  the  three  years.^ 
So  with  a  contract  to  deliver  a  crop  of  hemp  raised  the  present 
year,  and  that  of  two  succeeding  years.'  So  with  a  mort- 
gagee's promise,  at  the  time  of  entering  to  foreclose,  that  if  he 
shall  sell  tlie  place  he  will  pay  the  mortgagor  all  he  receives 
beyond  the  mortgage  debt ;  as  he  cannot  sell  in  less  than  three 
years  the  statute  applies.*  An  agreement  for  the  payment  of 
money  by  instalments  at  less  tlian  a  year  each  is  not,  from  that 
circumstance,  saved  from  the  statute.  In  Hill  v.  Hooper,  a  re- 
cent case  in  Massachusette,  the  Supreme  Court  held  that  it 
applied  to  an  agreement  to  employ  an  infant  for  five  years,  pay- 
ing for  his  services  certain  sums  semi-annually.^  Here  the 
semi-annual  payment  was  but  a  part-performance  of  an  agree- 
ment to  pay  for  five  years.  An  agreement  to  pay  a  certain  sum 
per  annum  is  manifestly  within  the  statute  ;^  but  if  it  be  shown 
that  the  payments  were  to  be  made  in  instalmente  at  less  than 

'  Lower  r.  Wintew,  7  Cowen  (N.  Y.),  26S. 

*  Lapham  c.  Whipple,  S  Met.  (Moss.)  69.  See  alto  Cartit  c.  Sage,  Sfi 
Illinois,  22.  But  if  the  agreement  be  to  psy  orer  moaey  as  toon  m  recMved. 
and  it  is  not  due  for  two  years,  but  may  be  received  ia  leaa  than  one,  tlie 
•tatute  applies.    Curtis  e.  Sage,  tupra. 

■  HoUoway  r.  Hampton,  4  B.  Mon.  (Kj.)  416.  See,  also.  Tattle  v. 
Swett,  31  Maine,  665 ;  Lawrence  v.  Woodi,  4  Bosw.  (N.  T.)  3U.  Bart- 
lett  V.  Wheeler,  44  Barb.  (N.  T.)  162. 

*  Fraiy  o.  Sterling,  99  Mass.  461. 

*  Hill  p.  Hooper,  1  Gnj.  131 .    And  see  post,  §  285. 

■  Ginud  D.  Riohmoad,  2  Man.,  6r.  &  Sc.  836 ;  Drummond  v.  Burrell, 
18  Wend.  (N.  Y.)  807. 
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K  year,  and  no  term  fixed  during  whicli  they  were  to  continue, 
the  statute  would  not  apply.' 

§  282  a.  It  need  hardly  be  remarked  that  au  oral  agreement 
to  put  in  writing  a  contract  which  will  require  more  than  a 
year  to  perform,  ia  within  the  prohibition  of  the  statute,  and 
no  action  will  lie  for  its  non-performance.' 

§  283.  Where  the  manifest  intent  and  understanding  of  the 
parties  are  that  tlie  contract  shall  not  he  executed  within  the 
year,  the  mere  foct  that  it  is  possible  that  the  thing  agreed  to 
be  done  may  be  done  within  the  year  will  not  prevent  the 
statute  from  applying.  Phyncal  pottibttity  is  not  what  is 
meant  when  it  is  said  that  if  the  verbal  contract  may  be  peiv 
formed  within  the  year  it  is  binding.  Or,  to  speak  exactly,  it 
is  not  enough  that  the  thing  stipulated  may  be  accomplished  in 
a  less  time ;  but  such  an  accomplishment  must  be  an  execution 
of  the  contract  according  to  the  understanding  of  the  parties. 

§  284.  On  this  point  the  leading  case  is  Boydell  v.  Drum- 
mond,  decided  in  the  Queen's  Bench,  in  1809.  The  Boydells 
had  proposed  to  publish  by  subscription  a  series  of  large 
prints  illustrative  of  scenes  from  Shakespeare.  There  were  tb 
be  eighteen  numbers  of  the  work,  each  number  to  contain  foar 
prints,  and  the  price  to  be  tliree  guineas  the  number.  The 
defendant  became  a  subscriber.  A  prospectus  issued  by  tlie 
Boydells,  with  reference  to  which  the  parties  appeared  to  have 
contracted,  set  forth  that "  one  number  at  least  should  be  pub- 
lished annually,  and  the  proprietors  were  confident  they  should 
be  enabled  to  produce  two  numbers  within  the  course  of  every 
year."  Tlie  defendant  having  received  two  numbers  and  re- 
fused to  take  any  more,  this  action  was  brought  against  him  to 
recover  the  price  of  the  remaining  numbers,  the  Boydells  hav- 
ing duly  laid  them  aside  for  him  as  they  came  out.     The  judges 

'  Moore  v.  Fox,  10  Jotuu.  (N.  Y.)  244,  referred  to  and  explained  in 
Drummond  v.  Buirell,  $upra.     And  see  potl,  %  286,  tu  to  ctJiea  in  which 
some  items  of  an  agreement  are  to  be  performed  within  the  year,  and  are 
sepanble  Irom  the  reat. 
-    ■  Ambarger  v.  Marvin,  4  ^.  D.  Smith  (N.  Y.),  3&3.    And  lee  §  177, 
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ware  unanimous  in  holding  that  the  Btatute  applied  to  the  de- 
fendant's engagement.  Lord  Ellenborough  said:  "The  whole 
scope  of  the  undertaking  shows  that  it  was  not  to  be  performed 
within  a  year,  and  If,  contrary  to  all  physical  probability,  it 
could  have  been  performed  within  that  time,  yet  the  whole 
work  could  not  hare  been  obtruded  upon  the  subscribers  at 
once  so  as  to  have  entitled  the  publishers  to  demand  payment 
of  the  whole  subscription  from  them  within  the  year."  Grove, 
J.,  said  that,  considering  the  nature  of  the  work  and  of  the 
prospectus,  it  was  "  impossible  to  say  that  the  parties  contem- 
plated that  tlie  work  was  to  be  performed  within  the  year."  * 
And  by  the  word  contemplated,  it  is  evident  from  the  whole  case 
tiiat  ho  meant,  understood  at  matter  of  eontract.  The  Supreme 
Court  of  Maine,  in  a  case  where  the  contract  was  to  clear  eleven 
acres  of  land  in  three  years  from  date,  one  acre  to  be  seeded 
down  the  present  spring,  one  acre  the  next  spring,  and  one  acre 
the  spring  following,  the  compensation  to  be  all  the  proceeds  of 
the  land  for  these  years,  except  the  two  acres  first  seeded  down, 
also  held  upon  a  similar  view  that  the  statute  applied.  They 
say :  "  It  is  urged  that  the  defendant  might  have  cleared  up  the 
land  and  seeded  it  down  in  one  year,  and  thereby  performed 
hia  contract.  But  we  are  not  to  inquire  what,  by  possibility, 
the  defendant  might  have  done  by  way  of  fulfilling  his  coutract. 
We  must  look  to  the  terms  of  the  contract  itself  and  see  what 
he  was  bound  to  do,  and  what,  according  to  the  terms  of  the 
coutract,  it  was  the  understanding  of  the  parties  he  should  do. 
Was  it  the  understanding  and  intention  of  the  parties  that  the 
contract  might  be  performed  within  one  year  ?  If  not,  the 
case  is  clearly  with  the  defendant."  ' 

§  285.  The  next  question  is,  What  ia  that  pei;formance 
within  the  space  of  a  year  from  the  making,  the  possibility  of 
which  removes  a  contract  from  the  reach  of  this  provision  of 

>  BoydeU  e.  Dnimmond,  11  East,  142.     See  anU,  §§  279.  280. 

'  Henin  v.  Butten,  20  M&ine  (2  App.),  119 ;  SaanderB  t.  Kutenbine, 
6  B.  Mon.  (Sy.)  17 ;  Peters  v.  I&h&bitanti  of  Westborongh.  19  Fick. 
(Mass.)  360 ;  Linscott  o.  Mclniire,  3  Shep.  (15  Maine),  201 ;  Hiokler  t>. 
Soutfagate,  11  Verm.  428. 
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the  statute.  One  thing  is  well  settled  and  admitted  in  all 
cases ;  that  the  contract  must  be  capable  of  entire  and  com- 
plete execution  within  the  year.  It  is  not  enough  that  it  maj 
be  commenced,  or  ever  ao  nearly  completed  in  that  space  of 
time.  In  certain  kinds  of  contracts,  however,  as  where  a 
series  of  things  is  to  be  dona,  occupying  in  the  whole  mora 
than  a  year,  but  each  item,  as  it  ia  performed,  drawing  with  it 
a  separate  liability  therefor,  the  statute  does  not  prerent  an 
action  upon  such  Items  as  are  performed  withiu  the  year,  to 
recover  the  stipulated  pro  rata  compensation.  Thus  it  was 
held  by  the  Court  of  Common  Pleas,  that  upon  a  contract 
for  twenty-four  guineas  of  a  periodical  work,  to  be  delivered 
monthly  at  a  guinea  a  number,  the  pluntiff  might.sue  for  the 
numbers  actually  delivered,  although  the  contract  was  not  re- 
duced to  writing.  And  they  distinguished  this  case  (as  ooe  of  a 
divisiile  contract)  from  Boydell  v.  Drummond,  on  tiie  ground 
that  there  the  defendant  had  paid  for  all  the  numbers  he  had 
actually  received,  and  the  action  was  upon  that  part  which 
remained  executory.^  But,  as  may  be  inferred  from  the 
reasoning  of  the  judges  in  the  latter  case,  it  is  not  true  that 
because  certain  items  of  a  divisible  contract  may  be  performed 
withia  the  year,  an  action  may  be  sustained  for  a.  breach  of 
those  items,  thus  severing  what  the  contract  made  continuous.' 
§  286.  A  rule  has  been  announced  within  a  few  years  in 
England  which  requires  very  careful  examination ;  namely,  that 
if  all  that  is  to  be  performed  on  one  side  is  to  be  performed 
within  a  year  from  the.  making  of  the  contract,  the  statute 
does  not  apply  to  it,  and  an  action  will  lie  for  the  non-per- 
formance of  the  other  stipulations.  The  first  intimation  of 
this  doctrine  is  found  in  Boydell  v.  Drummond,  where  the 
counsel  for  the  plaintiff  insisted  that  by  accepting  the  earlier 
numbers  of  the  Shakespeare  the  defendant  had  taken  the  case 

'  Mayor  v.  Pyne,  3  fiing.  28fi.  See  ante,  §  282,  in  regard  to  cases  wiiere 
a  sum  of  money  ia  agreed  to  he  pud  in  less  than  annual  inatalments. 

'  BoTddln.Srumnioad,  lli^  U2;  Holloway  e.  Hampton,  4  B.  Mon. 
(Ky.)  416. 
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oat  of  tlie  Statute  of  Frauds  by  part  execution,  and  compared 
it  to  selling  and  delivering  goods,  on  thirteen  months'  credit, 
without  writing,  in  which  case,  if  no  evidence  could  be  given 
of  the  terms  of  payment,  as  part  of  the  contract,  the  vendor 
would  not  be  bound  bj  the  stipulated  price,  and  the  jury  could 
only  give  a  verdict  for  the  value  of  the  goods  ;  but  Lord  El- 
lenborough  said  that  there  the  delivery  of  the  goods  would  be  a 
complete  execution  on  one  part  within  the  year,  and  the  question 
of  consideration  only  would  be  reserved  for  the  future.  Noth- 
ing is  given  in  the  report  to  explain  any  farther  his  Lordship's 
remarks.^  And  afterwards,  in  Brace^rdle  v:  Heaid,  which 
was  a  case  of  a  contract,  for  a  year's  service  to  commence  at 
a  future  day,  and  therefore  clearly  within  the  statute,  Mr. 
Justice  Abbott  took  occasion  to  remark  that  when  all  that 
was  to  be  done  on  one  side  was  to  be  done  within  the  year, 
08  in  the  case  of  goods  to  be  delivered  in  six  months  and  paid 
for  in  eighteen  months,  tlie  contract  would  not  be  withih  the 
statute.' 

§  287.  Tlie  doctrine,  however,  woe  not  directly  decided 
until  the  case  of  Donnellan  v.  Read,  in  the  Queen's  Bench,  in 
18S2.  There  a  landlord,  who  had  demised  premises  for  a 
term  of  years  at  £50  a  year,  agreed  with  his  tenant  to  lay  out 
X50  in  making  certain  improvements  upon  them,  the  tenant 
freeing  to  pay  an  increased  rent  of  £5  a  year  during  the  re- 
mainder of  the- term  (fifteen  years).  It  was  held  that  the  land- 
lord having  done  the  work,  he  might  recover  arrears  of  the 
£5  a  year  against  the  tenant,  tliough  the  agreement  had  not 
been  signed  by  either  party.  Littled&le,  J.  (delivering  judg- 
ment for  the  court),  said:  "As  to  the  contract  not  being  to 
be  performed  within  the  year,  we  think  that  as  the  contract 
was  entirely  executed  on  one  side  within  the  year,  and  as  it 
was  the  intention  of  the  parties  founded  on  a  reasonable  ex- 
pectation that  it  sliould  be  so,  the  Statute  of  Frauds  does  not 
extend  to  such  a  case.    In  case  of  a  parol  sole  of  goods,  it 

'  Boydell  t).  Dnimmond,  II  Eaat,  142. 

■  Bnoegirdle  o.  Oetid,  1  Bam.  &  Aid.  727. 
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often  happens  that  they  are  not  to  be  paid  for  in  full  till  after 
the  expiration  of  a  longer  period  of  time  than  a  year,  and 
surely  the  law  would  not  sanction  a  defence  on  that  ground, 
when  tlie  buyer  had  had  the  full  benefit  of  the  goods  on  his 
part."  ' 

§  288.  In  Sweet  v.  Lee,  in  the  Court  of  Exchequer,  1841, 
the  plaintiff,  a  publisher,  sued  the  defendant  upon  an  agree- 
ment to'  prepare  a  law  book  for  publication,  in  consideration 
of  whicii  the  defendant  was  by  the  agreement  to  have  receiveil 
£iO  per  annum  for  five  years,  and  £GQ  per  annum  for  the  re- 
mainder of  his  life.  It  was  held  that  he  could  not  recover,  as 
the  only  written  memorandum  between  the  parties  was  insuffi- 
cient, not  showing  the  consideration  for  the  engagement  to  pay- 
tJbe  money.  In  argument,  it  was  ni^d  that  the  work  might 
be  published  within  the  year,  but  Maule,  J.,  interposed,  say- 
ing, that  although  that  might  be,  the  annuity  could  not  be  paid 
within  that  time.  The  case  of  Donellan  v.  Read  was  urged 
upon  the  court,  but  it  was  held  without  any  commentary  on 
that  case  that  the  statute  applied  to  this.^  Again,  in  the  same 
court,  in  Souch  v.  Strawbridge,  a  Jew  years  later,  where  an 
action  was  brought  for  board,  lodging,  etc.,  supplied  by  the 
plaintiff  to  a  child  at  the  request  of  the  defendant,  Tindal, 
G.  J.,  remarked  that  ^e  action  was  brought  for  an  executed 
consideration,  and  the  Statute  of  Frauds  did  not  apply ;  that  it 
meant  only  that  no  action  should  be  brought  to  recover  dam- 
ages in  respect  to  the  non-performance  of  the  contracts  referred 
to ;  but,  assuming  that  to  be  otherwise,  held  that  this  contract 
was  saved  from  the  statute  by  the'fact  that  the  plaintiff  was  by 
its  terms  to  keep  the  child  only  so  long  as  he  thought  proper, 
and  it  might,  therefore,  be  executed  within  the  year.  The 
other  judges  concurred  upon  the  second  point,  but  Coltman, 
J.,  sud  that  if  it  had  been  necessary  to  decide  the  case  upon 
the  first,  he  should  have  wished  to  consider  it  because  he  felt 
some  difficulty  in  saying  that  the  plaintiff  might  rely  on  an 

'  Dooellan  p.  Read,  3  Bsm.  &  Adol.  899. 

'  Sweet  0.  Lee,  SMui.  &Gr.  4fi2;  4  Scott,  N.  R.  77. 
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executed  cousideration,  when  he  was  obliged  to  resort  to  the 
executory  contract  tu  make  out  his  case.^  So  &r,  it  would 
seem,  that  the  doctrine  iu  Donellan  v.  Read  was  not  cousid- 
ered  as  settled  in  England.  In  a  late  case  upon  this  subject, 
however,  Cherry  v.  Hemming,  in  the  Court  of  Exchequer, 
1849,  that  decision  was  distinctly  approved  by  several  of  the 
barons.  But  there  it  was  held  that  the  memorandum  pro- 
duced was  sufficient.' 

^  §  289.  It  is  much  to  be  regretted  that  the  English'  courts 
have  not  had  occasten  to  review  this  doctrine,  and  definitely 
decide  upon  it.  For  it  does  not  appear,  unless  Sweet  v.  Lee 
is  to  be  taken  as  a  direct  judgment  agtunst  it,  that  in  any  one 
instance  it  has  been  necessarily  involved.  Even  in  Donellan 
V.  Bead  the  plaintiff  was  entitled  to  recover  upon  his  count  for 
money  paid  to  the  defendant's  use,  without  resorting  to  the 
special  agreement.  In  our  own  courts  there  appears  to  be  a 
disposition  to  follow  that  case.  In  Maine,  the  doctrine  laid 
down  by  it  has  been  distinctly  and  strongly  affirmed,  but  un- 
necessarily, the  plaintiff  in  the  case  before  the  court  (as  is 
stated  in  the  opinion),  being  entitled  to  recover  on  the  common 
counts."  In  Massachusetts,  it  was  on  one  occasion  apparently 
admitted  te  be  law,  but  no  judgment  was  passed  or  re- 
quired to  be  passed  upon  it ;  and  it  has  recently  been  dis- 
tinctly  rejected.*  The  Sonthem  and  Western  courts  have  also 
generally  approved  it"    In  New  York,  on  the  other  hand,  tlie 

<  Souch  c.  Strawbridge,  Man.,  Gr.  &  Sc.  608. 

*  Cherry  v.  Hemming,  4  Wela., .  Hurl.  &  Gord.  631.  And  the  same  in 
Smith  0.  Neale,  since  decided  in  the  Common  Fleu,  2  C.  B.  67. 

'  Holbrook  c.  Annstrong,  10  Maine  (1  Fairf.),  31. 

*  Cabot  p.  HMkini.  8  Pick.  (Maai.)  SS.  Fraiy  v.  Sterling,  99  (MsM.) 
461. 

*  Ellicott  t>.  Tamer,  4  MarjUnd,  476 ;  Hardest;  v.  Jonet,  10  Gill  & 
Johns.  (Md.)  404 ;  Johnson  ».  WatMn,  1  Georgia,  348 ;  Rake  v.  Pope,  7 
Ala.  161 ;  Bates  i>.  Moore.  3  Bailey  {H.  C).  614 ;  Gull;  d.  Gnibbs,  1  J.  J. 
Manih.  (Ey.)  387;  Holloway  e.  Hampton,  4  B.  Mod.  (Ky.)  415;  Blanton 
e.  Knox,  8  Missouri,  241  ;  SuggeU  f .  Caaon,  26  lb.  221 ;  Miller  e.  Roberta. 
16  Texas,  16 ;  Compton  o.  Martin,  6  Rich.  (S.  C.)  14 ;  Hangh  v.  Blythe,  20 
Ind.  24;  Curtis  r.  Sage,  86  III.  22. 
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Supreme  Court  have  expressed  very  stroug  diasadsfaction  vith 
it,  and  with  great  force  of  reasoning.^ 

'  Broadwell  o.  G«tmftn,  2  Denio,  87,  the  criticum  upon  ubich  in  TbI- 
madge  ■>.  RenaaeUer  &  Saratoga  R.  R.  Co.,  13  Barb.  (N.  Y.)  493,  leetni 
to  be  i;|uite  uonecessuj,  the  latter  c&se  being  rightlj'  decided  upon  aoother 
poiDt.    iAntt,  g  278.)    See,  also,  Bartlelt  e.  Wheeler,  44  Barb.  (N.  Y.)  162. 

The  Supreme  Court  of  Venaont,  in  a  ca»e  decided  in  1355,  but  act  pub- 
lished till  after  the  &nt  edition  of  this  treatise  ma  in  print,  have  come  to 
A  concluaion  directly  oppoiile  to  the  Tiewa  expreaaed  in  Donellan  t>.  Read, 
and  upon  preciaely  the  grounds  upon  irhicb  Donellan  c.  Read  ia  critiuised 
in  the  text.  The  reapectability  of  the  tribunal,  and  tlie  marked  abilitj  of 
the  optnioD  of  the  court,  delivered  by  Chief- Justice'  RedGeld,  justify,  upon  tt 
point  ao  important,  the  transcription  here  of  the  entire  opinion,  in  which 
the  facta  sufficiently  appear,  and  wbith  was  as  follows ;  — 

"  This  is  an  action  of  assumpsit  upon  a  promiae  to  pay  the  plaintiff  the 
money  paid  out,  and  interest,  if  he  wonid  subscribe  for  fif^y  sbarea  in  the 
stock  of  the  Vermont  Central  Railroad  Company,  and  pay  the  amount  of 
tbetn,  as  the  assessments  fell  due,  which  waa  within  one  year,  if  alter  one 
year,  the  plaintiff  ehouid  elect  not  to  keep  them,  but  to  transfer  them  to 
the  defendant.  And  if  the  plaintiff  did  then  eltct  to  keep  them,  and  tbey 
were  above  par,  he  was  to  pay  the  defendant'  half  the  advance.  It  ia 
claimed,  on  the  part  of  ibe  defendant,  that  tbie  is  a  contract  within  tbe 
Statute  of  Frauds,  aa  not  to  be  performed  within  the  year  from  its  date, 
and  not  being  in  writing. 

"  And  it  ie  replied  to  this,  that,  aa  it  was  to  be  performed,  upon  one 
side,  within  the  year,  that  takes  it  out  of  the  operauon  of  this  portion  of 
the  statute,  and  the  case  of  Donellan  v.  Bead,  3  Bam.  &  Adol.  889,  23 
Eng.  C.  Law,  210,  is  relied  upon.  There  can  be  no  doubt  such  a  doctrine 
ia  declared  in  this  case ;  but  it  is  severely  questioned  by  Smith,  in  his 
Leading  Cases,  vol.  I,  p.  145,  et  leq. ;  and  in  the  American  note  it  ia  s^d, 
that  it  has  been  generally  held,  in  this  country,  '  tbat  it  (the  statute)  ap- 
plies in  all  cases  where  the  obligation  or  duty  sought  to  be  enforced,  could 
not  have  been  fulfilled  within  the  year,  and  that  an  oral  promiae  for  the 
payment  of  money,  or  performance  of  any  other  ^ct,  at  a  greater  distance 
of  time  than  one  year,  is  consequently  invalid,  whether  made  upon  an  ex- 
ecuted or  executory  consideration,'  citing  Cabot  v.  Haskins,  3  Pick.  63 ; 
Lockwood  e.  Barnes,  3  Hill,  128;  Boardweiln.  Getman,  2  Denio,  87. 

"  And  the  chief  difference  between  the  case  of  Donellan  v.  Read  and 
the  other  cases  is,  that  in  tbe  former  case  it  ia  laid  down  that  if  one  party 
is  to  perform  and  doea  perform  all  of  hie  part  of  tbe  contract,  that  takes 
tbe  case  out  of  the  statute  j  and  in  the  American  cases  cited,  and  in  one 
late  English  case,  Soudi  i>.  Strawbridge,  2  C.  B.  808,  by  Tindall,  C.  J.,  it 
IS  said  tbat  to  entitle  the  party  to  recover  on  his  part-performance  within 
the  year,  when  tbe  other  party  was  not  bound  to  perform  within  the 
year,  it  must  appear  that  the  performance,   on  the  part   of  the  plaintiff. 
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§  290.  It  may  well  be  doubted,  indeed,  irfaether  this  doctrine 
would  ever  have  been  accepted  in  England,  if  the  question  had 

wu  accepted  on  the  other  eide,'  or  th&t  it  treat  to  the  beueGt  of  the  other 
■kle.    And  jnat  here,  it  aeenu  to  ue,  comes  the  proper  distinction. 

"  If  the  contract  has  been  performed  on  oae  side,  in  such  a  maoner  that 
the  perfonnaoce  goes  to  the  benefit  of  the  other  party,  whether  this  was 
done  within  the  year  or  not,  it  nndoubtedlj  lajt  the  foundation  of  a  recovei; 
against  the  party  benefited  by  such  performaaue.  Bat  when  the  contract, 
on  the  part  of  this  party,  was  not  to  be  performed  within  one  year  from 
the  time  it  was  made,  the  reroTeiy  ig  not  upon  the  contract,  but  upon  the 
guanfum  meruit,  or  'Otddigt,  or  upon  money  counts.  It  is  a  recovery  back 
of  the  consideration  of  a  contract  upon  which  no  action  will  lie,  and  which 
has  been  repudiated  by  the  other  party. 

"  And  in  (be  present  case,  if  the  phunti£F  could  be  treated  as  the  mere 
agent  of  the  defendant,  in  making  thi«  subscription  and  payment  of  money, 
and  the  stock  as  being  the  defendant's  stock,  standing  in  the  name  of  the 
plaintiff,  there  would  certainly  be  no  difficulty  in  the  plsintifi*  recovering  the 
money  and  interest.  And  this  is  the  view  token  of  the  plaintiff's  case  by 
the  learned  counsel  on  his  behalf,  and  it  is  the  only  ground  upon  which,  it 
seems  to  us,  the  action  ^  be  nuuntained,  consistently  with  a  fair  and 
reasonable  construction  of  the  statute.  For  the  statute  is  explicit,  that  no 
action  shall  be  maintained  upon  any  agreement  not  to  be  performed  within 
a  year.  It  is  that  portion  of  the  agreement,  or  the  contract  sued  upon, 
which  comes  within  the  statute,  by  not  being  to  be  performed  within  the 
year,  and  not  that  portion  of  the  agreement  which  constitutes  the  consider- 
ation of  the  promise  sued  upon,  It  will  make  no  difference  in  regard  to 
recovering  the  pricH  of  the  consideration,  whether  it  is  paid  down,  or  paid' 
within  the  year,  or  after  the  expiration  of  the  year ;  or  whether  it  is  agreed 
to  be  paid  at  one  time  or  another.  If  it  has  bfen  paid,  eo  as  to  go  for  the 
benefit  of  the  other  party,  at  any  time,  and  he  does  not  perform  the  con- 
tract on  his  part,  a  recovery  may  be  had,  but  not  upon  the  special  contract, 
if  not  to  be  performed  in  the  year,  but  for  the  consideration  paid  or  per- 
formed by  the  plaintiff,  and  which  came  to  the  use  of  the  defendants,  and 
this  recovery  may  be  had  upon  the  common  counts,  ordinarily,  it  is  pre- 
sumed. 8te  note  to  3  Pick,  95,  by  Judge  Perkins,  citing  Lane  o.  Shack- 
ford,  6  N.  H.  1S3;  1  Fairfield,  81,  and  1  Pick.  326;  3  Wen.  219,  and 
Other  cases. 

"  But  to  say  that  this  takes  the  whole  agreement  out  of  the  ofreration  of 
the  statute,  is  virtually  disregarding  both  its  terms  and  alt  the  beneficial 
objects  of  its  adoption.  It  is  the  contract  sued  upon,  which,  by  its  being 
of  older  date  than  ooe  year,  exposes  to  the  evils  of  fraud  and  perjury. 
And  these  evils  are  none  the  less  because  the  consideration  has  been 
performed  within  Ibe  year.  The  consideration  may  be  a  pepptiPKK>m  or  a 
tliousand  doUars;  it  may  be  mouey,  labor,  goods,  or  a  counter-promise, 
and  it  may  be  executed  or  executory,  and  the  dang«r  of  frand  or  perjury  i« 
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not  UDiformlj  arisen  on  cases  where  the  etipulation  sought  to 
be  enforced  related  solely  to  the  payment  of  the  money  consid- 

materullj  increued  or  diminislied.  The  danger  of  fr&ud  and  perjniy  u 
chieSj  connected  with  tbe  proof  of  that  portion  of  the  contract  sued,  and 
if  that  it  not  to  be  performed  within  the  year,  in  our  judgment,  no  ac^n 
can  be  sustained  upon  tbe  contrart  or  agreement,  conaistentlf  with  a  &ir 
interpretation  of  the  statute ;  and  tiiis,  we  think,  is  the  only  consistent 
result  of  tbe  decided  caaea  upon  this  point. 

"  The  case  of  Donellan  t>.  Read  waa  where  improvanienta  upion  premises 
in  the  occupancy  of  a  tenant  had  been  made  at  his  request,  upon  a  contr&ot 
to  pay  an  increased  rent  during  the  reokainder  of  his  term,  which  was  more 
than  one  year.  He  enjoyed  the  benefit  and  use  of  the  improvement,  and 
declined  to  paf  for  them.  The  court  held  the  contract  not  within  the  stat- 
ute. This  waa  immaterial  to  the  recovery.  The  defendant  had  recdved  ths 
benefit  of  the  improvements,  and  had  agreed  to  pay  £5  for  the  use  annnollf. 
This  contract  was  not  binding,  or  could  not  be  sued  specially,  but  a  recoverj 
could  be  had  for  the  use,  and  that  is  all  this  case  decides ;  the  declaration 
containing  the  count  for  use  and  occupation,  and  the  money  counts.  It  is 
like  the  case  oFa  contract  to  demise  premises  fbr  five  years,  without  writing. 
No  action  can  be  maintained  upon  the  contract.  But  if  the  defendant 
occnpy  the  premises,  a  recovery  may  be  had  for  tbe  nse  and  occnpation,  and 
tbe  agreed  rent  may  be  adopted  as  the  probable  value  of  use.  So  the  argu- 
ment of  Littledale,  J.,  in  this  case,  which  seems  to  have  been  regarded  by 
biro  as  quite  conclnsive,  is  nothing  more  than  saying,  if  one  party,  after 
having  received  goods  or  money  on  a  contract,  repudiates  the  contract,  be 
mntt  answer  for  tbe  good*  or  money.  It  is  said  that  this  case  faaa  been  r»- 
*  affirmed  in  a  late  case  in  the  Exchequer,  Cherry  r.  Hemming,  4  Excb.  631. 
Bat  as  it  does  not  go  further  than  Donellan  v.  Read,  it  requires  no  furtbar 
answer ;  it  is,  indeed,  &r  more  qnestionable  than  Donellan  v.  Read.  And 
Holbrook  V.  Armstrong,  1  Fairfield,  3 1 ,  which  is  sometimes  referred  to  opon 
thia  point,  as  confirming  the  case  of  Donnellan  r.  Read,  u  only  a  recuvery 
for  money  or  goods  which  came  to  the  defendant's  ase. 

"  We  must  then  fall  back  upon  tbe  ground  quoted  from  Mr.  Wallace's 
note,  and  tbe  cases  raTetred  to,  that  no  recovery  can  be  had  if  the  contract 
tued  upon  was  not  in  writing  and  not  to  be  performed  within  one  year. 
And  no  recovery  can  be  bad  upon  the  consideration  unless  it  has  come  to 
defbndant's  nse. 

"  To  ap[Jy  this  to  the  present  case,  no  question  is  made  that  the  defend- 
ant's portion  of  the  contract  was  not  to  be  performed  within  tbe  year,  inaa- 
mnch  as  one  full  year  waa  to  expire  before  tbe  plunti?  made  hig  election 
whether  to  transfer  the  stock  to  tbe  defendant  or  not,  and  this  was  to  detei^ 
mine  the  defendant's  obligation.  If  the  plaintiff  elected  to  keep  it,  he  could ; 
and  the  pro6ts,  for  that  term,  were  to  be  divided.  If  he  elected  to  transfer, 
tbe  defendant  was  to  pay  him  (he  money  be  pud  out,  and  interest,  and  the 
profits  to  be  divided  between  tbem,  the  defendant  to  pay  half  the  advance  in 
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eratiott.  In  sucli  cases  it  is  a  mere  point  of  form  in  bringing . 
the  action,  the  plaintiff's  right  to  recover  on  tlie  indebitatus  at- 

price;  ao  tiiat  clearly  the  defendant  could  not  know  the  nature  of  hit  obliga- 
tion till  titer  the  year  had  expired.  Thia  is  the  plaintJETB  own  version  of 
the  facts.  The  witness  Warner  finally  laid  be  thought  the  defendant  goar- 
antevd  the  stock  to  be  good  at  tha  end  of  the  year,  or  that  he  would  then 
take  it  and  pay  tbe  coat  and  interest,  and  half  the  adrance  in  price,  if  any. 
But  all  the  testimony  gives  one  full  year  bsfure  the  defendant's  obligation 
attached;  if  it  could  be  performed  within  the  year. 

"  Upon  the  point  whether  the  payment  of  the  money  came  to  the  defend- 
ant's use,  so  that  it  may  be  recovered  back,  it  seems  very  clear  to  us  it  did 
not.  The  plaintiff  himself  says  that  he  had  an  election  to  keep  the  stock 
himself,  at  the  end  of  the  year.  The  stock  was  not  thVn  to  become 
the  defendant's  till  the  end  of  the  year,  and  there  is  no  pretence  it  ever  did 
become  his,  so  as  to  vest  any  title  or  use  in  him,  unless  a  proxy  may  be  so 
regarded,  and  we  tbink  this  is  no  use  for  which  any  recovery  can  be  had. 

'*  1q  looking  in  the  cases,  the  leading  case  of  Feter  v.  Compton  is  a  full 
authority  to  show  that  it  makes  no  differenie  as  to  the  binding  force  of  K 
contract,  not  to  be  performed  within  the  year,  that  is  performed  within  the 
year  on  one  side.  In  that  case  the  consideration  was  paid  down.  And  lUs 
case  is  not  queitioned,  except  that  incidentally  it  is  said  to  be  limited  by 
Donellan  v.  Read.  But  CL  J.  Tindall  puts  this  upon  liie  true  ground,  in 
Souch  V.  Strawbrirlge,  2  C.  B.  806,  that  there  may  always  be  a  recovery 
when  there  has  been  fiill  performance  on  one  side,  accepted,  or  which  cornea 
to  the  use  of  the  other.  But  in  the  present  case  nothing  came  to  the  de- 
fendant's use.  So,  too,  in  Broadwetl  v.  GeUnan,  2  Denio,  87,  Beardaley, 
J.,  fully  maintains  that  if  the  portion  of  the  contract  tued  was  not  to  have  * 
been  performed  within  the  year,  no  action  can  be  maintained  upon  the  con- 
tract, and  that  to  hold  the  contrary  is  virtually  to  d)(n«gard  the  statute. 
The  same  is  expressly  decided  in  Lapham  e.  Whipple,  B  Metcalf,  69. 
Wilde,  J.,  says :  '  To  support  the  action,  the  plaintiff  must  prove  the  con- 
tract, and  the  object  of  this  part  of  the  statute  was  to  prevent  the  proof  of 
verbal  agreements,  when  from  the  lapse  of  time,  the  witness  might  not  rec- 
ollect the  precise  terms  of  the  agreement.'  And  in  Lockwood  v.  Barnes,  3 
Hill,  131,  it  is  said,  and  it  has  been  so  held  by  this  court,  that  a  recovery 
mjiy  always  be  had  for  performance,  or  a  part-performance,  on  one  side, 
of  a  contract,  within  this  or  any  other  section  of  the  Statute  of  Frauds,  if 
repudiated  by  the  other  party.  But  the  payment  or  performance  of  the 
consideration  of  an  agreement  of  or  contract  within  any  section  of  the  Stat- 
ute of  Frauds,  never  takes  it  out  of  the  statute ;  ifit  were  so,  no  contract 
upon  an  executed  consideration  would  come  within  the  statute.  But  in  all 
cases  of  contracts  within  the  statute,  where  the  promisee  has  *doDe  some- 
thing towards  the  performance  of  the  contract  on  his  part,  and  the  other 
party  declines  to  perform  on  bis  part,  a  recovery  of  what  is  thus  done  may 
alwaya  be  had,  and  thia  ia  all  that  the  perEonnance  of  aiich  contract  on  one 
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•unipnf  (whicli  count  is  uniformly  fouad  to  have  been  inserted 
in  the  declaration)  being  clear.'  It  oever  haa  been  held  in  Eng- 
land that  an  agreement  to  do  eome  act  af^r  the  expiration  of 
a  year,  in  conBideratiou  of  a  payment  of  money  made  presently, 
Tas  binding  without  writing.  And  the  decision  in  Peter  tt, 
Compton,  that  an  agreement,  for  one  guinea  paid  down,  to  pay 
so  many  on  the  day  of  the  defendant's  marrit^e,  requires  a 
writing,  is  manifestly  to  the  contrary.'  But  it  is  also  shown  by 
that  case,  and  is  settled  law,  that  a  promise  to  pay  money,  as 
much  as  a  promise  to  do  any  other  act  after  the  expiration  of 
a  year,  is  within  the  statute.*  And  no  substantial  reason  ap- 
pears to  be  furnished  why  the  mere  circumstance  that  the 
counter  stipulation  in  such  a  case  is  fixed  to  be  performed 
within  the  year,  should  hinder  the  statute  &om  applying. 
Again,  it  is  not  now  doubted  that  a  mere  partial  execution  of 
a  contract  tliat  is  required  by  the  statute  to  be  in  writing,  will 
have  no  effect  at  law  to  take  it  out  of  the  statute,  tliough  it  is 
often  made  the  basis  in  equity  of  special  relief  on  the  ground 
of  virtual  fraud  in  the  party  repudiating  the  partially  executed 
contract.*  And  it  is  difficult  to  sep  why  an  entire  execution 
by  one  party  of  his  part  of  the  agreement  shall  be  sufficient  to 
do  what  is  not  done  by  his  execution  of  however  large  a  pro- 
portion of  that  part.  Moreover,  it  is  proper  to  observe,  that  if 
the  English  cases  which  hold  that  the  memorandum  of  the  agree- 
ment must  show  the  consideration,  because  the  word  agreement 
embraces  tlie  stipulations  of  both  sides,  are  right,  those  Eng- 
lish cases  can  hardly  be  right  which  hold  that  the  same  word, 

side  will  iiTAil  at  law,  and  this  only  when  such  performance  on  one  lide 
enurea  to  the  benetit  of  the  other  aide,"  Jadgment  reversed  and  case  re- 
manded. Pierce  v.  Paine's  Eitatc,  28  Venn.  34.  See,  also,  the  remarka 
of  the  court  upon  DoneUan  v.  Read,  in  Wilion  r.  Ray,  IS  Indiana,  1.  In 
New  Hainpahire,  also,  the  doctrine  of  Donellan  v.  Read  has  been  rejected. 
See  EmeiT  v.  Smith,  46  N.  H.  151. 

>  Bartlett  v.  Wheeler.  44 Barb.  (N.  Y.)  16S ;  Emery  d. Smith,  46N.  H.  151. 

■  Peter  e.  ComptoD,  Skin.  353. 

*  Cabot  p.  HaskiDs,  3  Pick.  (Maw.)  83,  Parker,  C.  J.    And  lee  caaei 
referred  to  in  g$  275,  276. 

*  Pott,  Chapter  XIX. 
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io  Uie  clause  just  preceding,  may  embrace  oalj  the  stipulations 
of  one  side.i 

%  290  a.  But  suppose  that  what  the  d^endant  verbally  agreed 
t«  do,  was  to  be  done  within  the  year ;  and  that  what  the  plain- 
tiff, in  consideration  thereof,  verbally  agreed  to  do,  was  to  be 
done  after  the  expiration  of  the  year ;  can  the  plaiutiiT  mam- 
tain  his  action  for  damages  for  the  breach  of  the  defendant's 
agreement,  notwithstanding  the  statute  ?  It  has  been  recently 
decided  by  the  Supreme  Court  of  Vermont  that  he  could ;  as- 
suming'the  contract  to  be  such  that  the  defendant's  breach  put 
an  end  to  it  altogether.  The  case  was  that  the  defendant 
agreed  to  furuish  to  the  plaintiff  a  cow  at  a  certain  time  within 
a  month,  and  allow  him  the  use  of  the  cow  for  a  year  from  that 
time ;  in  consideration  whereof  the  plaiutiB'  agreed,  at  the  end 
of  the  year,  to  buy  the  cow  or  pay  for  the  past  use  of  her.  The 
defendant  failed  to  furnish  tlie  cow,  and  the  plaintiff  sued  for 
damages,  and  the  judgment  in  his  favor  was  affirmed.  The 
court  said, '-  The  plaintiff  had  done  that  by  way  of  adequate 
consideration  which,  independenUy  of  the  statute,  would  have 
rendered  the  undertaking  of  the  defendant  valid  and  enforcible 
against  him.  Ouly  that  which  was  undertaken  by  the  defend- 
ant was  to  be  done  within  a  year.  That  undertaking  is  here 
sued  upon.  His  breach  of  it  at  once  perfected  his  liability,  and 
the  plaintiff's  right  of  action.  Looking  to  the  reason  of  the 
law,  under  the  statute,  this  case  stands  for  the  same  considera- 
tion as  any  case  in  which  the  cause  of  action  should  arise  from 
the  breach  of  an  agreement  that  had  no  relation  to  the  Statute 
of  Frauds.  Upon  the  occurring  of  such  breach,  the  right  of 
action  would  bo  perfected ;  but  the  party  would  be  at  liberty  to 
delay  bringing  hia  suit  to  the  last  hour  allowed  by  the  Statute 
of  Limitations  without  affecting  the  right  to  maintain  the  ac- 
tion. The  purpose  of  the  Statute  of  Frauds  is  to  provide  for  a 
daas  of  cases  in  which  there  can  not  be  an  actionable  breach 
within  the  specified  time.  That  class  embraces  only  agreements 
that  are  not  to  be  performed  within  a  year.  Such  agreements 
>  Fott,%a66,et*»q. 
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as  may  be  wholly  broken  within  the  year,  and  thereby  give  a 
cause  of  action  for  such  complete  breach,  do  not  fall  within 
either  the  letter  or  the  reason  of  the  statute.  Tlie  present  case 
shows  the  matter  iu  a  strong  light.  The  failure  of  the  defend- 
ant to  fumish  the  cow  or  the  money,  as  he  agreed  to  do,  made 
an  end  of  the  whole  arrangement,  and  left  nothing  further, 
either  in  act  or  time,  to  be  done  by  either  party  toward  the  per- 
formance of  the  agreements  on  either  side.  The  plaintiff  there- 
upon ceased  to  have  any  thing  thereafter  to  do  as  matter  of 
obligation  to  the  defendant.  The  defendant  had  nothing  to  do 
but  to  pay  the  dam^^  cAused  by  bis  breach  of  agreement,  and 
that  breach  constituted  a  perfected  cause  and  right  of  action 
iu  the  plaintiff.  This  being  so,  the  reason  of  the  law  under 
the  statute  no  more  had  application  and  force  than  it  would 
have  had  if  the  time  for  the  performance  of  tliC'  agreement  on 
both  sides  had  been  limited  to  a  period  short  of  a  year  from 
the  making  thereof,  and  the  defendant  had  committed  the  same 
breach  that  he  did  in  this  case.  It  is  proper  further  to  reoiark 
diat  in 'all  cases  where  the  agreement  has  been  held  to  be 
within  the  statute,  the  action  was  for  the  breach  of  that  side  of 
the  contract  that  was  not  to  be  performed  within  the  year."  ' 

§  291.  It  ueed  only  be  added  to  what  has  been  said  upon  this 
clause  of  the  statute,  that  if  the  time  to  be  occupied  in  the  per^ 
formanoe  of  the  agrtement  exceeds  a  year  never  so  little,  the 
statute  applies ;  for,  in  the  language  of  Lord  Ellenborough, 
"  if  we  were  to  hold  that  a  case  which  extended  one  minute 
beyond  the  time  pointed  out  by  tiie  statute  did  not  fall  within 
its  prohibition,  I  do  not  see  where  we  should  stop,  for  in  point 
of  reason  an  excess  of  twenty  years  will  equally  not  be  within  - 
the  act."  ^ 

'  Sbeeliy  V.  Adarene,  41  Verm.  641. 

*  Bracegirdle  tr.  Heold,  1  Bun.  ft  AH.  722.  And  Ma  Nonet  «.  Homer, 
2  Hilton  (N.Y.),  116;  Eellj  c.  Terrell,  26  G«orgu,  Ml;  Snelling  o.Hont- 
ingfield,  1  C,  H.  &  R.  20;  Shipley  r.  Patton,  21  lod.  169. 
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CHAPTER  XIT. 

SALES  OF  GOODS,  KTC. 

§  292.  The  form  of  the  SQTenteeutfa  sectioD  itself  suggests 
a  method  which  will  probably  be  found  convenient  for  its  con- 
sideration ;  and  that  is,  to  examine  in  the  first  place  tlie  ques- 
tion, What  is  a  contract  such  as  is  contemplated  by  it,  and  in 
the  second  place  the  question,  What  evidence  of  such  a  contract 
it  requires.  The  latter  topic,  however,  embraces  not  only  the 
acceptance  and  receipt  of  part  of  the  goods  sold,  and  the  pay- 
ment of  earnest,  formalities  which  are  peculiar  to  this  section, 
but  also  the  making  of  a  written  memorandum  of  tlie  bat^in, 
a  formality  which  applies  also  to  the  fourth  section  and  the 
various  ctassea  of  contracts  enumerated  therein.  It  seems  best, 
therefore,  to  consider  in  this  chapter  nothing  more  than  strictly 
belongs  to  contracts  for  the  sale  of  goods,  wares,  and  merchan- 
dise, and  to  postpone  the  subject  of  the  written  memorandum 
to  the  succeeding  chapter,  where  it  can  be  discussed  singly 
and  separately,  and  in  relation  to  the  general  topic  of  contracts 
as  afiected  by  the  statute. 

§  29S.  Upon  the  first  of  the  proposed  divisions  of  the 
present  subject,  our  attention  is  attracted  at  the  outset  to  the 
-  inquiry.  What  transactions  are  to  he  regarded  as  oontracts  for 
the  sale  of  goods,  etc.  As  to  the  character  of  the  parties  the 
statute  makes  no  distinction,  and  the  established  doctrines  of 
the  courts  present  none.  It  was  at  one  time  doubted  whether 
the  policy  of  the  statate  extended  to  sales  at  public  auction,^ 
but  it  is  now  settled  beyond  dispute  that  it  does,  and  that 

>  SimoD  «.  Uetivier,  1  W.  Bl.  (2d  edition)  S99 ;  Hinde  «.  Whitebonge, 
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sherifls'  sales  in  executiou  are  alBO  iudaded  by  its  provisions.* 
Another  distinction,  which  has  been  snpposed  to  be  established 
by  some  of  the  earlier  cases,  was  that  the  statute  did  not  em- 
brace executory  contracts  for  the  sale  of  goods,  etc.,  but  only 
those  which  contemplated  an  immediate  execution.'  But  this 
was  BO  manifestly  against  the  intent  and  spirit  of  the  whole 
enactment,  that  it  has  of  lat«  years  been  entirely  rejected,"  and 
those  cases  upon  which  it  was  imaf^ned  that  it  rested  have  been 
shown  to  relate  to  quite  aiiotber  point,  of  great  importance,  and 
which  we  will  presently  have  occasion  to  examine.*  Nor  is  it 
necessary  that  the  contract  should  be  particularly  formal  or 
explicit,  so  that  there  appear  to  be  a  bargain  made ;  a  common 
order,  given  to  the  seller  for  the  article  required,  is  clearly 
equivalent  to  a  contract  for  the  purcliase.'  A  stipulation  that 
the  subject  of  the  sale  may  be  returned  in  a  certain  event,  is  not 
to  be  regarded  as  a  contract  for  resale,  so  as  to  be  affected 
by  the  statute.  Thus,  in  a  case  where  the  plaintiff  sold  a 
mare  to  the  defendant  for  £20,  with  the  understanding  that 
if  she  should  prove  to  be  in  foal  he  might  have  her  back 
again  on  paying  £12,  and  the  mare  was  delivered  to  the  de- 
fendant, and  afterwards,  when  she  proved  to  be  in  foal,  the 
pluntiff  tendered  the  jC12,  but  the  defendant  refused  to  return 
her,  and  set  up  the  Statute  of  Frauds  as  a  bar  to  any  recovery 
on  the  agreement  to  return  her,  the  Court  of  Queen's  Bench 
held  that  it  did  not  apply.  It  was  considered  that  this  stipula- 
tion was  not  an  independent  contract  of  sale,  but  was  part  of 
the  original  contract,  which  was  a  qualified  one,  and  which  had 

■  Sngden  on  Vencl.  &  Pnrcb.  Ch.  T.  §  6 ;  2  Kent,  Com.  fi40 ;  Cluttj  on 
CoDtractB,  272,  and  cases  dted  by  those  anthdn. 

*  Rondeau  e.  Wyatt,  2  H.  Bl.  68;  e.  c.  8  Bro.  Ch.  154;  Alexander  r. 
Comber,  1  U.  fil.  20 ;  Tovrera  e.  Osborne,  1  Stra.  506 ;  Clayton  v.  Anilrewa, 
4  Burr.  2101. 

'  Cooper  p.  ElBton,  7  T.  R.  14;  Acker  p.  Campbell,  23  Wend.  (N.  T.) 
372;  Bennett  s.  Hull,  10  Jolms.  (N.  Y.)  364;  Ide  t>.  Stanton,  15  Venn. 
690;  Carmanp.  Susick,  SGreen  (N.  J.),  262;  Newman  n.  Morris,  4  Hair. 
&  McE.  (Md.)  421. 

*  SeepoK,  §299-309. 

*  AUen  P.  Bennett,  3  Taont.  169. 
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been  taken  out  of  the  statute  by  the  delivery  of  the  mare.^ 
But  it  may  be  DeceBsary  to  distinguish  between  such  a  case  as 
this,  where  the  stipulation  to  return  is  annexed  to  the  original 
sale  by  way  of  condition,  and  the  case  of  a  stipulation  to  resell 
at  a  future  time  for  the  same  or  a  different  price,  although 
made  contemporaneously  with  the  original  sale.  It  must  de- 
pend, it  seems,  upon  whether  the  latter  is  a  complete  transac- 
tion of  itself,  and,  in  soma  degree,  upon  tiie  language  used  by 
tiie  parties.  Where  a  partner  upon  the  formation  of  the  part- 
nership, sold  and  delivered  a  quantity  of  goods  to  the  firm,  soon 
after  which  the  partnership  was  dissolved,  and  it  was  agreed 
that  his  claim  for  the  goods  should  be  cancelled  by  his  taking 
them  back,  but  there  was  no  written  memorandum  on  the  sub- 
ject and  no  act  of  acceptance ;  upon  a  bill  in  equity  brought 
by  the  partner  who  had  sold  the  goods,  alleging  the  sale  and 
dissolution,  and  praying  for  a  decree  that  the  other  partners 
ahould  pay  their  share  of  the  price  of  the  goods,  it  was  held  that 
the  arrangement  by  which  the  goods  were  to  be  taken  back 
was  not  to  be  considered  as  properly  a  resale  of  them,  or  as  an 
independent  transaction,  but  as  a  mutual  rescission  of  the  orig- 
inal contract  of  sale,  and  therefore  the  transaction  was  valid 
without  a  written  memorandum  or  act  of  acceptance^  especially 
against  the  petitioner,  who  had  alleged  the  dissolution,  which 
was  not  in  writing,  and  of  which  the  agreement  for  the  taking 
back  the  goods  was  part.^ 

§  294.  Whether  a  mortgage  of  goods,  wares,  and  merchan- 
dise is  within  the  scope  of  the  Statute  of  Frauds  is,  appar- 
ently, to  be  considered  a  doubtful  question.  The  Supreme 
Court  of  Maine  have  expressed  themselves  not  satisfied  that 
the  statute  was  to  be  so  construed.  They  say,  "  it  manifestiy 
contemplates  an  absolute  sale,  where  the  vendor  is  to  receive 
payment  and  the  vendee  the  goods  purchased.    But  the  mort- 

■  WiUiuns  p.  BnrgeiB,  10  Adol.  &  EU.  499.  Tbo  caM  wu  HkeiMd  bj 
Littledale,  J. ,  to  a  delivery  on  trial ;  bat  it  mait  Im  observed  that  the  stipo- 
laUoQ  wu  to  retain,  not  to  receive  back,  and  waa  made  in  &tof  of  the  tcd- 
dor.  Dot  of  tbe  vendee.  '  Dickinton  «.  Dickinaon,  29  Coim.  600. 
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gagee  is  Dot  expected  or  intended  to  paj  an;  thing.  HIb  lien  is 
created  to  secure  what  he  is  to  receive.  Nor  ia  be  to  take  pos- 
session unless  his  Beourit;  requires  it.  That  is  retained  b;  the 
mortgagor,  and  herein  a  mortgage  difiers  from  a  pledge.  As 
this  IB  a  contract,  then,  in  which  neither  payment  nor  delivery 
is  expected,  we  are  not  prepared  to  a&y  that  it  comes  within  the 
statute." '  It  is  manifest,  however,  that  the  mort^gee  has 
paid  something  before,  or  contemporaneously  with,  the  execu- 
tion of  the  mortgage ;  and  it  is  a  familiar  principle  of  law  that 
the  mortagee  of  personal  property  may,  and  as  a  general  rule 
ought,  to  take  possession.  Sach  a  mortgage  is  simply  a  con- 
ditional or  defeasible  sale  ;  and'where  the  opinion  above  quoted 
speaks  of  an  absolute  sale  as  what  the  statute  manifestly  con- 
templates, we  should  say  it  must  intend  an  actual  sale,  as  dis- 
tinguished perhaps  ixom  a  merely  nominal  one ;  for  that  a 
defeasible  sale  is  within  the  Statute  of  Frauds,  can  hardly  be 
doubted  on  principle,  and  is,  by  implication,  decided  in  the 
English  case  last  referred  to.  But  the  court  in  Maine  did  not, 
it  will  be  observed,  find  it  necessary  to  rest  their  judgment 
upon  the  ground  we  have  been  considering. 

§  294  a.  An  agreement  between  two  parties  to  be  partners 
in  a  sale  of  goods,  has  been  held  to  be  not  within  the  statute.' 

§  295,  lu  the  next  place,  we  have  to  inquire  what  is  the 
proper  scope  of  the  words  **  goods,  wares,  and  merchandise," 
as  used  in  the  seventeenth  section  to  denote  the  subject-matter 
of  the  contracts  embraced  by  it.  On  this  point  there  has  been 
considerable  diversity  of  opinion  in  the  courts,  arising,  it  would 

'  GlcMOD  V.  Drew,  9  Greenl.  (Me.)  79,  where  A.  took  from  B.  &  ch&ttel 
mortg&ge,  whivb  was  not  recorded,  and  B.  «old  the  mortgaged  propuny  to 
C.  and  took  hia  note  for  the  price,  and  C.  and  A.  tken  i^reed  oialij  that  if 
A.  would  take  up  C's  note  and  return  it  to  him,  C.  would  deliver  the  prop- 
ertj'  to  A.,  and  A.  took  up  the  note  and  tendered  it  to  C,  who  relumed  to 
deliver  the  property,  it  was  held,  on  suit  b;  A.  against  C.  for  the  value  of  the 
property,  that  the  agreement  between  A.  and  C  was  not  a  contract  of  aale, 
but  an  agreement  by  C.  to  waive  his  claim  and  allow  A.'b  mortgage  to  take 
efi'ect ;  and  was  not  within  the  statute  of  Irauds.  Clark  t>.  Dulfey,  2i  Ind. 
271. 

■  Buckaer  r.  Bies,  3i  Uisaouri,  SA1. 
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seem,  from  their  having  adopted,  on  the  one  hand,  that  iuter- 
pretatioQ  which  is  founded  upon  the  abstract  legal  signification 
of  the  words,  and,  on  the  other,  that  which  limits  this  siguifica- 
tion  hj  a  reference  to  the  other  clauses  of  the  section. 

§  296.  The  most  difficult  class  of  cases  under  this  head  has 
growQ  out  of  contracts  for  the  sale  of  sliares  or  stocks,  notes, 
checks,  bonds,  and  generally  evidences  of  value  as  distiii- 
guished  from  palpable  personal  property  having  an  iutrinsic 
value.  In  the  early  case  of  Pickering  v.  Appleby,  the  question 
was  submitted,  as  appears  by  Comyn's  report,  to  all  the  judges 
of  England,  whether  a  contract  for  the  purchase  of  shares  in 
the  stock  of  a  copper  company  was  affected  by  the  seventeenth 
section  of  the  statute,  and  they  were  divided  in  opinion.'  Sub- 
sequently Lord-Chancellor  Kjng,  in  Colt  v.  Netterville,  upou 
the  ground  of  that  division,  declined  to  take  the  responsibility 
of  deciding  the  point. ^  But  within  comparatively  a  few  years, 
and  not  with  standing  the  intervention  of  several  cases  iu  which 
a  disposition  was  shown  to  hold  otherwise,^  it  has  been  directly 
determined  in  England,  and  so  far  as  that  country  is  concerned 
must  be  taken  to  be  entirely  settled,  that  the  statute  is  not 
applicable  to  such  contracts.  Such  was  the  decision  of  Sir 
Lancelot  Shadwell  in  Duucuft  v.  Albreclit,  and  of  Lord  Den- 
man  in  Humble  v.  Mitchell,  coses  decided  f^ut  twenty  years 
since,  and  wliich  have  been  fully  acquiesced  in  by  the  English 
courts.*  Botli  of  these  decisions  proceeded  upon  the  ground 
that  shares  were  mere  clioses  in  action,  and  were  not  iu  their 
nature  capable  of  that  delivery  and  acceptance  by  the  respective 
parties  to  tlie  contract,  which  the  statute  provides  as  one 
method  of  making  it  binding. 

'  Pickering  ti.  Applebj,  I  Com.  361. 

»  Colt  0.  NettervUle,  2  P.  WaiB.  304. 

■  MiuaeU  c.  Cooke,  Free.  Ch.  633 ;  CruU  t>.  Dodaon,  Sel.  Cae.  Ch.  41. 

*  Duncuft  t).  AlbvecLt,  12  Sim.  189,  Affirmed  by  the  Cbuicellor;  Hnmble 
D.  Mitcbell,  11  Adol.  &  £11.  205 ;  s.  c.  3  Per.  &  Dav.  141  \  Hesseltine  e.  Sig- 
gers,  1  Wds,,  Hurl.  &  Gord.  866 ;  Tenppest  n.  Kdner,  3  M&na.,  Gr.  &  Sc. 
249;  Bowlb^r  c.  Bell,  lb.  284;  Bradle;^  v.  Holdsvorth,  3  Mees.  &  Well. 
422;  WitsQQ  V.  Spntiey,  10  £sL-h.  222.  See  Pawle  v.  Gumi,  4  Bing.  N. 
B.  446.  . 
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§  296  a.  Tlie  Supreme  Court  of  Masa&chusetta  have  taken 
a  dififerent  view  of  the  question.  In  Tisdale  v.  Harris,  tbey 
decided  that  ahares  in  a  manufacturing  corporation  were  to  be 
deemed  included  by  the  words,  "  goods,  wares,  and  merchan- 
dise." The  opinion  of  the  court,  delivered  by  Shaw,  0.  J., 
places  the  decision  on  two  groanda,  first,  that  b;  correct  legai 
defiiiition  "  goods  "  and  *'  merchandise  "  were  both  sufficiently 
comprehensive  to  include  shares,  and  aecoodly,  that  the  policy 
of  the  statute  required  that  they  should  he  included.  Upon  the 
latter  point,  he  says :  "  There  is  nothing  in  the  nature  of  stocks 
or  shares  in  companies  which,  in  reason  or  sound  policy,  should 
exempt  contracts  in  respect  to  them  from  those  reasonable  re- 
strictions designed  by  the  statute  to  prevent  frauds  in  the  sale 
of  other  commodities.  On  the  contrary,  these  companies  have 
become  so  numerous,  so  large  an  amount  of  the  property  of  the 
community  is  now  invested  in  them,  and  as  the  ordinary  indicia 
of  property  arising  from  delivery  and  possession  cannot  take 
place,  tliere  seems  to  be  peculiar  reason  for  extending  tlie  pro- 
vision of  the  statute  to  them."  He  does  not  consider  the  cir- 
cumstance that  shares  cannot  he  actually  accepted  and  received 
as  at  all  conclusive  of  the  question,  and  says  that  aeems  to  he 
rather  i  narrow  and  forced  conatruction  of  the  statute.  "  The 
provision  is  general,  that  no  contract  for  the  sale  of  goods,  etc., 
shall  be  allowed  to  be  good.  The  exception  is  where  part  are 
delivered,  but,  if  part  cannot  be  delivered,  then  the  exception 
cannot  exist  to  take  the  case  out  of  the  general  prohibition. 
The  provision  extends  to  a  great  variety  of  objects,  and  the  ex- 
ception may  well  be  construed  to  apply  only  to  such  of  those 
objects  to  which  it  ia  applicable,  without  affecting  others  to 
which,  from  their  nature,  it  cannot  apply." '  In  the  doctrine 
of  this  case  the  Supreme  Court  of  Connecticnt  has  fully  con- 
curred.' 

§  297.  It  has  subsequently  been  atill  farther  extended  in 

<  Tiadale  v.  Harria,  20  Pick.  (Mass.)  13. 

'  North  V.  Forest,  16  CoDn.  401.  As  earl}'  cue  in  MsjyUnd,  alM,  leemi 
to  be  to  the  same  effeut.    Cilvia  «.  WillUm«,  3  Hut.  &  Johna.  98. 
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Maasachusetts  in  the  case  of  Baldwin  v.  Williams,  where  it 
was  held  that  a  contract  for  the  sale  of  pramitBori/  notes  was 
within  the  seventeentli  section.  Wilde,  J.,  who  delivered  judg- 
ment, said  it  was  certainly  within  the  mischief  thereby  intended 
to  be  prevented,  and  that  the  words  "  goods  "  and  "  merchan* 
dise,"  both  of  them  of  lai^e  signification,  were  sufficiently 
comprebeusire  to  include  promiBsory  notes ;  applying  the  defi- 
nition men  e$t  quicqrtid  vendi  potest,^ 

%  298.  It  seems  impossible  to  regard  the  doctrines  of  these 
cases  aa  entirely  free  from  doubt  and  difficulty,  whether  the 
meaning  of  the  words  used  in  the  statute  be  taken  abstractly 
or  in  connection  with  tiie  context.  Of  the  word  "  merchandise," 
Judge  Story  says,  "  it  is  usually  if  not  universally  limited  to 
things  that  are  ordinaTily  bought  and  sold,  or  are  ordinarily  the 
subjects  of  commerce  or  traffic.  The  fact  that  a  thing  is  nmte- 
(tmes  bought  and  sold  is  no  proof  that  it  is  merchandise.  The 
term  merchaudise  ie  usually  applied  to  some  specific  articles, 
having  a  sensible  intrinsic  value,  hulk,  weight,  or  measure  in 
themselves,  and  not  merely  evidences  of  value."  ^  That  men 
at  quicquid  vendt  potest  is  not  to  be  taken  strictly  aa  the  defini- 
tion of  this  word,  aa  used  in  the  statute,  seems  to  be  very  clear ; 
for,  if  it  is,  certainly  good»  and  wareB,  if  not  lands  also,  must 

'  Bftldwb  V.  WilliamB,  3  Met.  (Mau.)  367.  '  The  learned  judge  refers, 
in  support  of  this  judgmeot,  to  two  prior  decisions  of  the  same  court,  MiUa 
e.  Gore,  20  Pick.  28,  uid  Clspp  d.  Shephard,  23  Pick.  228,  to  the  effect  that 
a  bill  in  equity  might  be  maintained  to  compel  the  redelivery  or  a  deed  and 
note  of  hand  on  the  provision  in  the  HassachuMtta  Revised  Statutes  (c.  01, 
§  8),  giving  tlie  court  jurisdiction  in  all  suits  to  compel  the  redeliveij  of  any 
goods  or  chattels  whatsoever  taken  and  detained  from  the  owner  thereof  and 
secreted  or  withheld  so  that  the  same  cannot  be  replevied.  But  it  is  the 
deed  and  note,  the  papers  on  whidi  they  ar«  wTitt«n,  that  the  words  goodi 
and  chatty  are  held  to  embrace ;  not  tbe  nght,  interest,  or  obligation  repre- 
sented by  tliose  papers,  as  in  the  case  of  Baldwin  e.  Williams.  There  is  a 
deciaiou  of  the  U.  S.  Circuit  Court,  reported  in  2  Crancb,  143  (Rtgga  e. 
Magruder),  to  the  effect  that  a  contract  for  tbe  notes  of  a  private  baak  was 
within  the  seventeenth  section ;  but  the  bench  was  not  fuU  at  the  time,  and 
the  grounds  of  the  decision  are  not  furnished. 

'  Clark  ■.  Bumham,  2  Stoiy,  15.  And  see  Sewall  v.  Allen,  6  Wend. 
(N.  Y.)  33*. 
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be  embraced  by  it.  Moreorer,  it  appeara  by  the  reports  of  those 
cases  in  wbicb  first  the  collected  judges  of  England,  and  after- 
wards Lord-Ohaiioellor  King,  failed  to  determine  the  applica- 
tion of  the  statute  to  sales  of  shares,  that  in  both  the  same 
definition  was  ui^d  by  counsel.  And  in  regard  to  good*,  also, 
it  seems  dangerous  to  found  a  construction  of  the  statute  on  a 
mere  verbal  definition.  As  was  said  in  one  of  the  superior 
courts  of  Georgia,  where  it  was  held  that  treasury  checks  on 
the  Sank  of  the  United  Stales  were  not  covered  by  the  seven- 
teenth section,  "  In  the  civil  law  it  is  a  term  tliat  embraces  all 
things  over  which  a  man  may  exercise  private  dominion,  di- 
vided into  goods  movable  and  immovable.  This  cannot  be  the 
sense  attached  to  the  word  in  the  statute,  for  other  sections  of 
it  treat  of  immovables.  Nor  can  it  be  designed  to  include  every 
class  of  mov^les,  for  wares  and  merchandise  are  expressly 
mentioned,  which  latter  embrace  every  thing  usually  rendered 
in  commerce."  And  it  is  added  that  it  is  "  a  fair  construction 
of  the  statute  to  limit  the  meaning  of  the  word  ffooda  to  such 
personal  property,  other  than  wares  or  merchandise,  as  is  usu- 
ally transferred  by  sale  and  delivery." '  This  view,  which,  as 
we  have  seen,  nearly  corresponds  to  that  taken  by  the  English 
courts,  appears  to  be  reasonable.  Indeed,  upon  that  taken  by 
the  Supreme  Court  of  Massachusetts  the  words  used  in  the 
statute  appear  to  be  made  coextensive  with  personal  property.' 
As  to  the  principle  that  the  goods,  wares,  aud  merchaudise  in- 
tended by  the  statute  must  be  such  as  are  capable  of  acceptance 
and  receipt  by  the  purchaser,  it  is  true  tliat  there  ore  many 
cases^  in  which  sales  of  articles  not  in  existence  at  the  time  of 

■  Been  tr.  Crowell,  Dudlef,  28. 

'  Id  Florida,  the  expreesioa  lued  to  describe  tBe  aobject-iiiatter  of  the 
Hrenteentli  secUon  is  "p«noiial  property,"  which  bu  of  coaree  been  held 
to  include  aharea.  3o  Life  Ins.  &  Trust  Co.  e.  Cole,  4  FtoF.  360.  In  New 
York,  choiea  in  action  are  expreuly  apeciBed  as  requiring  a  writing  for  their 
■ale,  and  t^e  following  cages  may  be  referred  to  as  illugtrative  of  that  enact- 
ment. Allen  V.  Aguirre,  3  Seld.  M3 ;  8.  c.  10  Barb.  74 ;  People  c.  Beebe, 
1  Barb.  879 ;  Thompson  v.  Alger,  12  Met.  (Maaa.)  436,  which  arose  on  the 
New  York  statute. 

•  8eo;nw(,  §§  299-309. 
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the  bargain  have  been  held  to  be  within  the  statute ;  but  there 
the  articles  coMractedfor  were  essentially  capable  of  acceptance 
and  receipt,  and  were  to  be,  in  time,  bodily  accepted  and  re- 
ceived according  to  the  contract.  Nevertheless,  the  difficult 
presents  iteelf  that  shares  or  stocks,  and  even  (though  that 
would  be  far  more  doubtful)  promissory  notes,  bonds,  etc.,  may 
become  in  the  course  of  commercial  development  so  much  the 
subject  of  ordinary  traffic,  that  the  construction  of  the  statute 
must  be  expanded  so  as  to  make  it  reach  them,  as  being  one 
kind  of  merphandiee.^  And  there  is  another  and  rapidly  en- 
lai^ng  class  of  transactions  to  which  it  may  be  a  very  impor- 
tant question,  in  this  view,  whether  the  statute  would  not  be 
held  to  apply ;  ve  mean  the  purchase  and  sale  of  patent  rights, 
the  hmneii,  as  it  has  now  become,  of  many  individuals  and 
even  partnerships  in  this  country.  In  a  case  in  the  Court  of 
Exchequer  it  has  been  lately  held  that  the  purchase  of  a  right 
to  use  a  patented  furnace,  which  was  already  erected  by  the 
purchaser,  was  not  within  the  seventeenth  section ; "  but  on  the 
principles  of  the  Massachusetts  cases  we  have  quoted,  it  would 
seem  it  must  be  otherwise  held  in  that  State,  and  others  which 
have  followed  its  decisions. 

§  299.  Several  questions  which  might  require  attention  in 
this  place,  sach  as  those  arising  on  contracts  for  the  sale  of 
fixtures  and  growing  crops,  particularly  the  latter,  have  been 
anticipated  in  the  course  of  our  consideration  of  the  fourth 
section  as  it  regards  interests  in  land.  But  a  most  important 
one  remains  to  be  examined,  and  that  is  how  far,  if  at  all,  the 
condition  of  the  goods,  wares,  and  merchandise,  at  the  time  of 
making  the  iiargain,  is  to  be  regarded  in  determining  wliether 
the  statute  will  apply  to  it. 

'  Gadsden  p.  Lance,  1  M'Mull.  Eq.  (S.  C.)  87.  Since  tie  publication  of 
the  first  edition  of  this  trestiae,  it  has  beun  decided  in  Maine  that  sales  of 
promiMorj  notea  were  within  the  statute,  and  in  Kew  Hampshire  that  thej' 
were  not.  Tbe  Supreme  Court  of  Alabama  seem  to  hold  the  former  opinion. 
GooL'h  v.  Holmea,  41  Maine,  523;  Whittemore  r.  Gibbs,  4  Post.  (N.  H.) 
484 ;  Hudson  p.  Weir,  292  Ala.  294. 

*  Chanter  c.  Dickinson,  5  Mann.  &  Gro.  253. 
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§  300.  Id  Clayton  v.  Andrews,  a  case  early  decided  in  the 
Qaeen'a  Bench,  Uie  defendant  agreed  verbally  to  deliver  to  the 
plaintiff  a  quantity  of  wheat  at  a  future  day,  for  a  certtuu 
price,  of  which,  however,  no  part  was  paid  by  way  of  earnest, 
nor  was  there  any  portion  of  the  wheat  accepted  and  received 
by  the  plaintiff  at  the  time,  nor  was  any  memorandam  of  the 
bai^in  made  in  writing ;  bat  the  wheat  was  «nthreshed  and 
of  course  unfit  for  delivery  when  the  bai^in  was  concluded. 
Lord  Mansfield  and  the  other  judges  held,  upon  the  supposed 
authority  of  a  previous  case,^  that  the  statute  did  not  apply, 
for  the  reason  that  the  wheat  was  not  to  be  delivered  immedi- 
ately.^ This  doctrine,  of  the  necessity  of  tlie  parties'  contem- 
plating an  immediate  execution  of  the  bai^in  in  order  to 
bring  it  within  the  prohibitions  of  the  seventeenth  section,  has 
long  since  been  abandoned ;  but  the  case  itself  has  often  been 
quoted  as  an  authority  to  the  position  that  where  work  and 
labor  are  required  to  be  performed  upon  the  article  sold,  in 
order  to  put  it  in  condition  to  be  delivered,  the  statute  does 
not  apply  to  the  contract  of  sale.  This,  however,  as  will 
amply  appear  by  the  cases  to  which  reference  will  be  pres- 
ently made,  is  not  a  tenable  dDCtrine. 

§  301.  In  Towera  v.  Osborne,  upon  which  the  decision  in 
Glaytou  v.  Andrews  waa  rested,  the  defendant  hetpoke  a 
chariot  (to  use  the  language  of  the  report),  and  after  it  was 
made  refused  to  take  it.  In  an  action  for  the  value  of  the 
chariot,  it  was  held  that  the  statute  did  not  apply  ;  and  here 
also  ihe  decision  was  put  upon  the  ground  that  the  statute  only 
related  to  contracts  for  the  sale  of  goods  to  be  delivered  imme- 
diately. It  was  not  till  long  after  these  two  cases  that  this 
opinion  was  directly  condemned ;  and  it  is  a  singular  fact  that 
they  have  been  made  the  foundation  of  a  distinction,  as  to  the 
application  of  the  statute,  not  alluded  to  in  them,  but  which 
is  one  of  the  most  importaut  on  this  braooh  of  our  subject ; 

'  ToweiB  0.  Osboma,  1  Str».  506, 
'  CU^u  e.  Andrem,  4  Burr.  2101. 
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namely,  the  distinction  which  regards  the  condition  of  the 
article  at  the  time  of  the  bargain.  It  will  be  perceived  that 
Towers  v.  Osborne  differs  from  Clayton  v.  Andrews  in  this 
particular,  that  whereas  in  the  latter  the  wheat  only  required 
the  operation  of  threshing  to  be  performed  to  prepare  it  for 
delivery,  in  the  former  the  chariot  contracted  for  did  not  exist 
at  all.  And  the  courts  have  shown  a  disposition,  while  doubt- 
ing the  authority  of  Clayton  v.  Andrews,  to  place  the  authority 
of  the  other  case  upon  the  eimple  ground  of  that  diflereuce. 
Thus  in  Groves  r.  Buck,  Lord  EUenborough  held  that  the 
statute  did  not  apply  to  a  contract  for  the  purchase  of  a  quan- 
tity of  oak  pins,  which  were  not  then  made  but  were  to  be  cut 
out  of  slabs  and  delivered  to  the  buyer ;  for,  he  said,  the  sub- 
ject-matter of  the  contract  did  not  exist  in  rerum  naiurd;  it 
was  incapable  of  delivery  and  part  acceptance ;  and  when  that 
was  the  case  the  contract  had  been  considered  as  not  within 
the  statute.' 

§  302.  In  the  late  New  York  cases,  this  distinction  be- 
tween contracts  for  an  article  to  be  entirely  manufactured  and 
an  article  already  existing  but  to  be  fitted  for  delivery  by  the 
application  of  work  and  labor,  the  latter  being  within  the 
statute  and  the  former  not,  appears  to  be  adopted  aa  decisive  in 
questions  of  this  class.*  But,  as  a  fixed  criterion,  it  is  liable 
to  some  practical  objections.  For  it  may  often  be  a  matter  of 
great  nicety  whether  the  labor  to  be  applied  to  the  article  really 
amounts  to  constructing  it  or  only  to  preparing  it ;  as,  for  in- 
stance, where  articles  are  kept  on  hand  by  manufacturers,  in 

■  Graves  V.  Buck,  3  Haule  &  S.  178. 

■  Downs  e.  Rom,  23  Wend.  270;  Sewill  v.  Filch,  8  Cow.  219;  Crook- 
■bank  V.  Burrell,  18  Johns.  58 ;  Robertson  v.  Yiugban,  5  Sandf.  1 ;  Broncon 
e.  Wiman,  10  Barb.  406 ;  Donovan  t>.  Wileon,  26  Barb.  (N.  Y.)  138 ;  Ben- 
nett o.  Hull,  10  Johns.  (N.  V.)  364.  Parsons  v.  Loucks,  4  Rob.  (N.  Y.) 
216.  See  also  Reutch  e.  Long,  27  Maryland,  18S.  The  deliveij  to  be  made 
of  goods  purchased  has  neTer  been  considered  as  work  and  labor  done  upon 
them.  Watennui  e.  Meigs,  4  Cush.  (Mass.)  499 ;  Jackson  e.  Covert,  5 
Wend.  (N.  Y.)  139 ;  Downs  t>.  Ross,  23  Wend.  (N.  Y.)  270 ;  Houghtaling 
e.  Ball,  19  Missouri,  84 ;  Ellison  t>.  Brigham,  S8  Term.  66. 


>vGoo»^lc 


CH.  ZIT.]  BALES   OF  OOODS,  ETC.  809 

partB  or  pieces  ready  to  bo  put  togother.i  And  it  is  difficult, 
aUo,  to  Bee  the  reason  for  tbe  distinction  ;  for  in  either  case, 
the  article  is  incapable  at  the  time  of  being  delivered  accord- 
ing to  the  contract ;  it  is  as  much  bo  when  incomplete  as  when 
not  existing. 

§  303.  The  great  body  of  authority,  both  EngliBh  and  Ameri- 
can, has  of  late  proceeded  upon  principles  entirely  independent 
of  this  distincUon.  In  a  case  occurring  only  a  year  after  Groves 
V.  Buck,  where  Uie  contract  was  to  sell  and  deliver  oil  not 
yet  ezpressed  from  seed  in  the  vendor's  posBessiou,  it  was  held 
by  the  Common  Pleas  to  be  within  the  exception  of  tlie  stamp 
act  exempting  from  duty  contracts  relating  to  goods,  wares,  and 
merchandise ;  and  C.  J.  Gibbs  thus  illustrates  the  fallacy  of 
the  distinction  referred  to.  "  A  baker  agrees  to  produce  me  a 
loaf  to-morrow.  He  has  not  the  bread,  but  he  has  the  flour 
and  is  to  make  it  into  bread  and  deliver  it.  How  often  does  a 
butcher  contract  to  deliver  meat  wheu  he  has  not  the  meat 
and  the  beast  is  not  yet  killed.  It  ia  out  of  all  common  sense 
to  say  this  is  not  a  contract  for  goods,  wares,  and  merchan- 
dise." '  Again,  in  the  case  of  Watts  v.  Frieud,  the  Court  of 
Queen's  Bench  held  that  the  seventeenth  section  of  tlie  statute 
applied  to  a  contract  to  sell  a  crop  of  tarnip-seed  not  yet  planted. 
Lord  Tenterden,  C.  J.,  said  that  according  to  good  common 
sense  this  must  be  considered  as  substantially  a  contract  for 
goods  and  chattels,  for  the  thing  agreed  to  be  delivered  would 
at  the  time  of  the  delivery  be  a  personal  chattel.^  And  to  the 
same  effect,  it  will  be  remembered,  is  the  case  of  Smith  v.  Sur- 
nam,  which,  like  tliat  last  quoted,  was  examined  in  another 
chapter  in  connection  with  the  subject  of  contracts  for  land.* 

■  See  the  case  of  Mixer  n.  Howarth,  2t  Pick.  (Mus.)  207,  where  noUiing 
wu  done  but  to  put  on  to  the  cairUge  coDtracted  for  ft  cerbun  lining  selected 
bj  the  bujrer. 

■  Wilks  V.  AtkinaoD,  6  Tumt  11. 

'  WstU  V.  Friend,  10  Bam.  A  Crea.  446.  See  Bowman  t>.  Conn,  S  Ind. 
68. 

*  Smith  e.  Surnam,  &  Bara.  Sc  Cres.  661.  See,  sbo.  Northern  o.  State, 
1  Carter  (Ind.),  112;  Ellison  «.  Brigham,  38  Term.  67. 
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These  authorities,  with  m&nj  others  to  be  presently  referred  to, 
conclusively  ehov  that  so  far  as  the  English  courts  are  con- 
cerned, the  mere  circumstance  that  the  article  is  not  existing 
at  the  time  of  the  bargain  will  not  prevent  the  application  of 
the  statute.^ 

§  304.  There  is,  however,  a  distinction  taken  in  many  re- 
cent authorities  between  the  purchase  of  articles  such  as  the 
vendor  regularly  manufactures  from  time  to  time  and  has  for 
sale  in  the  ordinary  course  of  his  business,  and  those  which  he 
manufactures  to  order,  though  from  materials  in  his  possession. 
Thus,  in  Garbutt  v.  Wataon,  a  case  irequentiy  quoted  on  this 
subject,  where  the  plaintifib,  who  were  millers,  verbally  agreed 
with  the  defendant,  who  was  a  com  merchant,  for  the  sale  of 
one  hundred  sacks  of  Sour  to  be  got  ready  to  ship  in  three 
weeks,  the  Oourt  of  Queen's  Bench  refused  to  set  aside  a  non- 
suit obtained  below,  holding  that  the  bargain  was  within  the 
statute ;  and  when  the  decision  in  Towers  v.  Osborne  was 
ui^;ed,  Abbott,  G.  J.,  said  that  in  that  case  "  the  chariot  which 
was  ordered  to  be  made  would  never  but  for  that  order  have 
had  any  existence ;  but  here  the  plaintiffs  were  proceeding  to 
grind  the  flour  for  the  purposes  of  general  sale,  and  sold  this 
quantity  to  the  defendant  as  a  part  of  their  general  sale.  The 
distinction  Is  indeed  somewhat  nice,  but  the  case  of  Towers  v. 
Osborne  is  an  extreme  case  and  ought  not  to  be  earned  far- 
ther."» 

§  805.  In  Massachusetts  a  similar  view  has  repeatedly  been 
expressed.  In  Mixer  v.  Howarth,  the  facts  wero  that  the 
defendant  went  to  the  plaintiff's  shop,  where  the  plaintiff  bad 
the  unfinished  body  of  a  carriage,  and  gave  directions  to  him 
to  finish  the  carriage,  putting  in  a  certain  lining  which  the  de- 
fendant selected.     The  carriage  was  to  be  finished  in  about 

■  The  B&me  u  true,  u  ftppean  by  Beveral  of  the  cues  dted,  where  the 
uticles  contracted  for  are  not  at  the  time  in  pOBsmsion  of  the  Tendor,  bnt 
are  expected  to  bo  received  hy  him  in  seuon.  See  Bronsou  e.  Wiman,  10 
Barb.  (N.  T.)  406 ;  SeTtnonr  c.  Davis,  2  Sandf.  (N.  Y.)  239 ;  Ide  o.  Sfn- 
ton.  15  Term.  689. 

■  GarbuU  r.  Watson,  6  Bam.  A  Aid.  618. 
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a  fortnight.  The  Supreme  Court  held  that  it  vas  esseatially 
an  agreement  on  the  plaiutiff'a  part  to  build  a  carriage  and  on 
the  defendant's  part  to  take  it  when  finished  and  pa;  for  it  at 
the  agreed  or  a  reasonable  rate,  but  that  it  was  not  a  coutraot 
of  sale  within  the  meaning  of  the  Statute  of  Frauds.  Chief- 
Justice  Sbav,  Tho  delivered  the  opinion  of  the  court,  proceeds 
to  say :  "  Where  the  contract  is  a  contract  of  sale,  either  of  aa 
article  then  existing,  or  of  articles  which  the  vendor  usually  has 
for  sale  in  the  course  of  bis  business,  the  statute  applies  to  the 
contract,  as  well  where  it  is  to  be  executed  at  a  future  time  as 
where  it  is  to  be  executed  immediately.  But  where  it  is  an 
agreement  with  a  workman  to  put  materials  together  aud  con- 
struct an  article  for  the  employer,  whether  at  an  ^roed  price 
or  not,  though  in  common  parlance  it  may  be  called  a  purchase 
aud  sole  of  the  article  to  he  completed  in  faturo,  it  is  not  a 
sale  until  actual  or  constructive  delivery  or  acceptance,  and  the 
remedy  for  not  accepting  is  on  the  agreement."  '  So  in  Lamb 
V.  Crafts,  a  later  case  in  the  same  court,  where  a  person  whose 
business  was  that  of  collectiog  rough  tallow  and  preparing  it 
for  market,  made  an  oral  agreement  with  another  to  furm»h 
him  at  a  certuu  time  and.  place  with  a  certain  quantity  of  pre- 
pared tallow,  it  was  held  to  be  a  contract  for  the  sale  of  the 
tallow  and  within  the  Statute  of  Frauds.  And  the  same  emi- 
nent judge  (Chief-Justice  Shaw)  said :  "  The  distinction  we  be- 
lieve is  now  well  understood.  Where  a  person  stipulates  for 
the  future  sale  of  articles  which  he  is  habitually  making,  and 
which  at  the  time  are  not  made  or  finished,  it  Is  essentially  a 
contract  of  sale  and  not  a  contract  for  labor.  Otherwise,  where 
the  article  is  made  pursuant  to  the  agreement."  ^ 

§  806.  This  distinction  has  not  been  recognized  in  the  courts 
of  New  York,  which  have  preferred  to  abide  by  the  rule  as- 
serted in  the  earlier  English  cases,  but,  as  we  have  seen,  more 

■  Mixer  v.  How&rtli,  SI  Pick.  (Mmb.)  207. 

■  Lftinb  c.  Crftfta,  13  Met  856 ;  Atw^ter  v.  Hongb,  29  Conn  008.  O'Neil 
e.  Mining  Co.,  3  Nevftda,  141 ;  Bdwardi  e.  Grand  Trunk  B.  R.,  M  Muna, 
IOC ;  Finnej  g.  Apgar,  2  Troom  (N.  J.),  266. 
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lately  repudiated,  particularly  in  Garbutt  v.  Watson ;  namely, 
that  if  the  goods,  etc.,  do  not  at  the  time  of  making  the  bai^ 
gain  exist  in  aolido  the  statute  canoot  apply.  Thus  in  Sewall 
V.  Fitch,  the  plalntiSa  by  their  agent  contracted  with  the  de- 
fendants for  a  quantity  of  nails.  The  defendants'  clerk  (with 
whom  the  bargain  was  made)  told  him  the  quantity  was  not 
then  ou  hand,  but  that  they  could  be  soon  made,  or  "  knocked 
off,"  and  be  obtained  from  the  manufactory  at  Norwich  at  the 
opening  of  the  navigation.  The  Supreme  Court  (per  Savage, 
C.  J.)  said :  "  The  contract  in  tliis  case  was  for  the  delivery 
of  nails  tliereafter  to  be  manufactured.  It  was,  therefore,  a 
contract  for  work  and  labor  and  materials  found,  and  so  ont  of 
the  statute."  ^  Subsequently,  in  a  case  where  the  fstcts  were 
very  similar,  except  that  the  agreement  proved  was  in  terms  to 
make  and  deliver  the  articles,  the  same  court  decided  that  the 
statute  did  not  &pply,  proceeding,  however,  simply  on  the  au- 
thority of  Sewall  V,  Fitch,  and  very  strongly  and  forcibly  con- 
demning the  doctrine  on  which  that  case  rested.' 

§  307.  But,  reverting  to  the  distinction  between  the  cases 
where  the  articles  to  be  sold  are  to  he  made  up  iu  the  ordinary 
course  of  the  vendor's  business,  and  those  where  they  are  to 
be  made  pursuant  to  the  purchaser's  special  order,  we  may  on 
farther  examination  discover  a  broader  rule,  and  one  more  man- 
ifestly derived  from  the  terms  of  the  statute  itself,  on  which 
the  cases  advancing  that  distinction  may  be  naturally  and  firmly 
supported.  In  Gardner  w.  Joy,  in  the  Supreme  Court  of  Mas- 
sachusetts, the  plaintiff  asked  the  defendant  his  price  for  can- 
dles, the  defendant  named  it ;  the  plaintiff  said  he  would  take 
8  hundred  boxes,  and  the  defendant  said  the  candles  were 
not  manufactured,  but  he  would  maniffuctw-^  and  deliver  them 
in  the  course  of  the  summer.     G.  J.  Shaw  said :  "  The  con- 

■  SewftU  t>.  Fitch,  8  Cow.  219. 

'  Robertflon  e.  VaughRn,  5  S&nd.  1.  Id  a  late  cue  in  New  York,  wbere 
it  wu  beld  that  the  statute  applied  to  a  contract  for  cider  to  be  obtaioed  hy 
the  aeller  from  &rmera  and  refined  before  deliverj,  the  deciaion  in  Oarbntt 
V.  Wation  waa  dted  as  law.  Sejmonr  d.  Davis,  2  Sand  !39.  But  see  Bron* 
■on  0.  Wiman,  10  Barb.  (N.  Y.)  406. 
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tract  vaB  easentiallf  a  contract  of  »ah.  The  inquiry  was  for 
the  price  of  candles,  the  quautitf ,  price,  and  terms  of  sale  were 
fixed,  and  the  iDode*iu  which  they  should  be  put  up.  The  only 
reference  to  the  fact  that  they  were  not  then  made  and  ready 
for  delivery,  was  in  regard  to  the  time  at  which  they  would  be 
ready  for  delivery ;  and  the  fact  that  they  were  to  be  manufact- 
ured was  stated  as  an  indication  of  the  time  of  delivery,  which 
was  otherwise  left  uncertain."  ^  Here,  although  the  agreement 
was  in  terms,  as  in  Bobertson  f.  Yaughan,  to  manufaeture  and 
deliver  the  articles,  yet  the  statute  was  held  to  apply ;  because, 
upon  all  the  circumstances  of  the  bargain,  it  was  clearly  no 
part  of  it  that  the  vendor  should  manufacture  them.^  On  the 
other  band,  there  are  repeated  New  England  cases  where  a 
contract  expressly  to  matvufaeture  articles  out  of  materials  to 
be  found  by  the  manufacturer,  has  been  held  not  afTected  by 
the  statute." 

§  308.  It  would  seem  then  to  be  broadly  true  that  if  the 
contract  is  essentially  a  contract  for  Uie  article,  manuiactured 
or  to  be  manufactured,  the  statute  applies  to  it ;  but  if  it  is 
for  the  manufacture,  for  the  work,  labor,  and  skill,  to  be 
bestowed  in  producing  the  article,  the  statute  does  not  apply. 
The  former  is  within  the  terms  of  the  seventeenth  section ;  the 
latter  is  not.  Where  the  article  contracted  for  is  not  such 
as  the  vendor  has  for  sale  in  the  ordinary  course  of  his  busi- 
ness, in  other  words,  not  with  him  an  ordinary  article  of  traffic, 
Uiat  fact  will  go  to  show  that,  in  contracting  with  him  for  the 
production  of  it,  the  purchaser  wntemplatet  getting  by  hia 
bargain  the  work,  labor,  and  skill  of  the  other.*  Another 
circumstance  from  which  the  same  intention  in  the  minds  of 

■  Gftrdner  e.  Say,  9  Met.  179. 

*  Eichelberger  o.  McCanlej,  C  Harr.  A  Johna.  (Md.)  213. 

*  Sp«Dcer  V.  Cone,  1  MeL  (Mias.)  283  (affirming  Mixer  v.  Howirth) ; 
MattisoD  tj.  WestcoH.  13  Verm.  261 ;  AUen  d.  Jarrii,  20  Conn.  88. 

'  In  Camminga  v.  Dennett,  26  Maine  (18  Shep.),  401,  Whiteman,  C.  J., 
aaid :  "  It  ia  veiy  clear  that  if  application  ia  made  to  a  mannfacturer  or  me- 
chanic [though}  for  articlea  in  hia  line  of  btuineaa,  and  he  undertake*  to 
prepare  and  fbrDiah  them  in  a  given  time,  auch  a  contract,  though  not  in 
writing,  ia  not  affected  bj  the  itatute." 
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the  partieB  maj  qniie  coDclusiTely  appear,  vill  be  that  the 
article,  when  complete,  is  to  be  of  a  peculiar  kind,  suitable 
0DI7  to  peculiar  uses,  or  perhaps  only  to  those  of  the  purchaser 
himself.  This  point  is  dwelt  upon  vith  much  force  in  an 
opinion  of  the  Superior  Court  of  Geoi^a,  delivered  by  Niebet, 
J.,  where  be  refers  to  Towers  v.  Osborne,  and  coasiders  it  as 
belonging  to  a  class  of  oases  where  articles  are  "  to  be  made 
by  the  work  and  labor,  and  with  the  material  of  the  vendor, 
and  which  when  made  may  reasonably  be  presumed  to  be 
unsuited  to  the  general  market,  such  as  contracts  for  the  man- 
ufacture of  goods  suited  alone  to  a  particular  market,  or  for  the 
paintin);  of  one's  own  portrait."  Of  which  contracts  he  says : 
"  The  work  and  labor  and  material  constitute  the  prime  con- 
sideration. They  are  for  work  and  labor,  and  are,  by  author* 
ity  and  upon  principle,  without  the  influence  of  the  statute. 
Ex  ceqvo  ef  lonoy  a  man  who  agrees  to  bestow  hie  labor  in  the 
manufacture  of  goods  for  a  price,  and  which  price  he  must 
lose  unless  the  goods  are  received  by  him  who  ordered  them, 
ought  to  be  paid,  and  a  statute  which  would  protect  the  pur- 
chaser from  liability  in  such  a  case  would  be  alike  impossible 
and  unjust."  Of  the  case  before  them,  which  was  an  action  on 
a  contract  for  a  crop  of  cotton,  to  be  delivered  as  soon  as  it 
conld  be  gathered  and  prepared  for  market,  the  court  say: 
"  The  manufacturer  does  not  necessarily  lose  the  price  of  hia 
labor.  If  the  purchaser  does  not  take  tiie  goods,  others  will. 
The  work  and  labor  bestowed  are  in  the  line  of  his  business, 
and  his  work  and  labor  would  have  been  bestowed  in  the  pro- 
duction of  such  goods  had  the  contract  not  been  made.  The 
goods  and  their  price  are  the  consideration  of  the  contract,  and 
not  the  work  and  labor  and  their  price." '  And  so  the  Su- 
preme Court  of  Maine  have  held  that  a  contract  by  which  the 
defendants  bound  themselves  to  Airnish  as  soon  as  possible  a 
quantity  of  malleable  hoe-shanks,  agreeable  to  patterns  left 
with  them,  and  to  furnish  a  larger  amount  if  required  at  a  di- 

'  Cuon  e.  Cheely,  6  Geoi^,  6H,  approTing  Bird  r.  Mublinbiink,  I 
Bich.  (S.  C.)  197.    Sm,  also,  Buxton  c.  BedUl,  3  Eart,  803. 
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minished  price,  was  to  be  considered  kb  a  contract  for  the  man- 
ufacture and  delivery  and  not  for  the  mere  sale  of  the  articles, 
and  BO  not  within  the  statute.  The  opinion  of  the  court  con* 
tains  tlie  following  important  suggestion  as  to  the  distinction 
between  the  two  kinds  of  contracts :  "  The  person  ordering 
the  article  to  be  manufactured  ia  under  no  obligation  to  receive 
as  good  or  even  a  better  one  of  tlie  like  kind  purchased  Irom 
another  and  not  made  for  him.  It  is  the  peculiar  skill  and 
labor  of  the  other  party,  combined  with  the  materials,  for 
which  he  contracted  and  to  which  he  is  entitled."  ^  A  very 
late  decision  of  the  Court  of  Exchequer,  also,  is  instructive 
upon  this  point.  An  author,  by  verbal  agreement,  employed 
a  printer  to  print  a  certain  work,  and  placed  the  manuscript 
in  his  hands  for  that  purpose.  The  printer  having  completed 
the  work  (with  the  exception  of  the  dedication,  which,  discov- 
ering it  to  be  libellous,  he  refused  to  print)  brought  his  action 
for  what  he  had  done,  in  the  form  of  work,  W>ot,  imd  mate- 
T-iala  supplied.  A  verdict  was  obtained  for  the  plaintiff,  and 
in  support  of  a  rule  to  set  it  aside  and  enter  a  nonsuit,  the 
Statute  of  Frauds  was  relied  upon,  the  book  being  above  the 
value  of  ten  pounds.  It  was  held  that  the  form  of  the  action 
was  correct,  and  that  the  statute  did  not  apply.  Lord  Chief 
Baron  Pollock  remarked  that  the  true  rule  was,  to  consider 
whether  the  essence  of  the  contract  consisted  in  the  -work  and 
labor,  or  in  th'e  materials  that  were  to  be  supplied ;  and  his 
impression  was,  that  in  cases  of  works  of  art,  which  were  ap- 
plications of  labor  of  the  highest  description,  the  material  was 
of  no  sort  of  importance  as  compared  with  the  labor.* 

§  SOS  a.  Perhaps  it  might  not  be  always  correct  to  say  that 

■  Right  V.  Riplej,  19  Maine  (I  App.),  189 ;  Mead  e.  Case,  33  B&rb.  (N. 
Y.)  302 ;  Parker  c.  Schenck,  28  lb.  38 ;  Abbott  v.  Gilchrist,  36  Maine,  260 ; 
Wtnsbip  V.  BuEzard,  9  Rich.  (S.  C.)  103. 

•  Clay  V.  Yates.  1  Hurl.  &  Norm.  7S.  The  mere  &ct  that  the  particular 
article  contracted  for  is  to  be  adapted,  in  the  manufacture,  to  the  personil 
ose  of  the  purchaser,  as  in  the  case  of  custom-made  clothing,  etc.,  does  not, 
it  seems,  prevent  the  statute  from  applying.  Lee  v.  Griffin,  4  Xi.  T.  M.  a. 
6«  i  per  Lord  Abinger,  in  Scott  v.  Eaatem  Counties  R.  R.,  12  M.  &  W.  SS. 
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Then  the  purchaser  could  refuse  the  goodB  as  not  beiug  of  the 
vendor's  manufacture,  then  the  statute  would  not  apply ;  but 
the  cases  which  have  been  referred  to  seem  clearly  to  establish 
that  the  true  question  is,  whether  the  essentia!  conBideration  of 
the  purchase  is  the  work  and  labor  of  the  seller  to  be  applied 
upon  his  materials,  or  the  product  itself  aa  an  article  of  trade  ; 
and  that  in  determining  this  question,  the  peculiarity  of  the 
article  ordered,  and  the  seller's  not  commonly  dealing  iu  such 
articles,  are  material  and  may  be  conclusive  circumstances.  In 
other  words,  while  a  contract  for  the  lale  of  an  article  (in 
wlietever  state  it  is  at  the  time),  is  within  the  seventeenth  sec- 
tion, a  contract  for  the  mam^factwe  and  delivery  of  an  article 
is  not ;  either  expression,  however,  as  used  by  the  parties,  be- 
ing liable  to  such  an  interpretation  as  tlio  circumstances  of  tlie 
transaction  show  to  be  that  intended  by  tliem. 

§  809.  The  statute  9  Geo.  IV.  c.  14,  7,  commonly  called 
Lord  Tenterden'e  Act,  provides  that  the  seventeenth  section  of 
the  statute  of  Charles  "  shall  extend  to  all  contracts  for  the 
sale  of  goods  of  the  value  of  jEIO  sterling  and  upwards,  not- 
withstandiug  the  goods  may  be  intended  to  he  delivered  at 
some  future  time,  or  may  not  at  the  time  of  such  contract  be 
actually  made,  procured,  or  provided,  or  fit  or  ready  for  deliv- 
ery, or  some  act  may  be  requisite  for  the  making  or  complet- 
ing thereof,  or  rendering  the  same  fit  for  delivery."  This 
statute,  following  as  it  did  closely  upon  the  decision  of  Garbutt 
V.  Watson,  in  1822,  seems  to  be  no  more  thau  declaratory  of 
the  paramount  opinion  iu  England  as  to  wliat  was  tlic  con- 
struction of  the  Boveuteenth  section  of  the  Statute  of  Frauds, 
touching  the  classes  of  cases  which  it  enumerated.  In  the 
case  just  referred  to,  of  the  suit  by  a  printer  for  work,  labor, 
and  materials  found  in  printing  a  book,  Lord  Chief  Baron  Pol- 
lock expressed  his  opinion  that  Lord  Tenterden's  Act  applied 
only  when  the  bargain  was  for  goods  afterwards  to  be  made, 
and  not  for  goods  for  which  the  material  was  found. 

§  310.  Before  passing  from  this  subject,  we  must  remark 
the  distinction  between  a  contract  to  tell  and  deliver,  and  a 
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contract  to  procure  and  deliver,  goods,  wares,  or  tnerchandiBe. 
In  the  case  of  Oobbold  tf.  Caston,  the  master  of  a  vessel  agreed 
to  carry  the  plaintiff's  corn  from  one  port  to  another,  and  then 
proceed  to  a  third  and  fetch  a  cargo  of  coals,  which  he  would 
bring  back  and  deliver  to  the  plaintiff  at  the  first  port,  at  a 
certain  price  per  chaldron.  The  Court  of  Common  Pleas  held 
that  this  was  not  a  contract  for  the  sale  of  the  coals  within  the 
meaning  of  the  seventeenth  section  of  the  statute,  but  simply 
a  contract  to  procure  and  deliver  them ;  in  illustration  of 
which  distinction,  C.  J.  Q-ifford  remarked  that  if  no  coalK 
could  be  found  at  the  port  apecified,  it  was  clear  that  the  plain- 
tiff could  not  have  maintained  an  action  t^^net  the  defendant 
for  goods  batoned  and  sold,  or  for  a  breach  of  the  contract 
in  not  delivering  them ;  that  the  contract  was  founded  on  the 
purchase  of  coals  by  the  defendant  at  a  certain  port,  but  there 
was  none  whatever  that  would  sell  them  to  the  plaintiff.^ 

§  Sll.  The  last  point  to  be  oonaidered,  in  determining 
whether  a  contract  for  the  sale  of  goods,  wares,  or  merchan- 
dise, falls  within  the  provision  of  the  seventeenth  section  of 
the  statute,  is  the  price.  The  statute  declares  that  such  con- 
tracts must  be  proved  by  writing,  when  the  subject-matter  of 
them  is  of  the  price  of  ten  pounds  sterling  and  upwards ;  and 
this  limitation  as  to  the  amount  has  been  generally  adopted  in 
the  American  States.  Of  course  the  price  is  not  to  be  pre- 
sumed to  reach  this  sum ;  it  has  been  decided  in  New  York, 
and  is  according  to  manifest  reason,  that  the  defendant  who 
seeks  the  protection  of  the  statute  must  affirmatively  show  that 
it  does  reach  it.^  But  it  does  not  prevent  the  application  of 
the  statute  that  the  price  of  the  goods  has  been  enhanced  by 
the  vendor's  being  hound  to  deliver  them,  there  being  no  sep- 
arate charge  for  their  delivery.^  In  cases  where,  at  the  time 
of  making  the  bargain,  it  ia  uncertain  what  the  amount  of  &e 

■  Cobbold  ti.  Gaston,  8  Moo.  456.  And  aee  Bird  e.  MuUiobrink,  1  Bich. 
(S.  C.)  199;  Abbott  t>.  GHIcbtist,  38  M&ine,  260;  Atwater  t>.  Hough,  29 
Conn.  608.  ■  Crooksbuik  v.  Burrell,  18  Jotuu.  (N.  T.J  68. 

*  Aatty  t.  Emetj,  4  Mftnl«  &  S.  263. 
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price  to  be  paid  will  be,  there  Beeme  to  arise  some  emban-aas- 
meat.  In  Watts  v.  Frieud  (which  has  been  ^Iread/  examined 
under  anotlier  head),  the  defendant  agreed  to  supply  the  plaiu- 
tiff  with  a  qaantity  of  tnmip-seed,  and  the  plaintiff  agreed  to 
sow  it  on  his  own  land,  and  sell  the  crop  of  seed  produced 
therefrom  to  the  defendant  at  £1  la.  the  Winchester  bushel; 
and  the  seed  so  produced  at  the  price  agreed  upon  exceeded  in 
value  the  sum  of  £10;  it  was  held  b;  the  Court  of  Queen's 
Bench  (though  without  any  particular  attention  being  paid  to 
tlie  point  of  uncertainty  of  vaiue)  that  ttie  contract  for  the 
sale  of  the  seed  was  covered  by  the  seventeenth  section.' 

§  312.  From  this  decision  it  appears  that,  whereas  that  clause 
of  the  fourth  sectiou  which  prohibits  bringing  an  action  upon 
any  verbal  agreement  not  to  be  performed  within  the  space  of 
a  year  from  the  making,  does  not  apply  if  the  agreement  may 
by  possibility  be  so  performed,  the  seventeenth  section  must  be 
differently  construed,  and  will  cover  a  contract  for  articles  for 
which  a  sum  exceeding  the  statutory  limit  becomes  payable 
eventually,  though  it  mifflU  have  fallen  within  that  limit  consist- 
ently with  the  terms  of  the  contract.  On  the  otlier  hand,  in 
the  case  of  Goz  v.  Bailey,  where  the  defence  to  an  action  upon 
an  undertaking  of  Indemnilj  was  that  the  amount  of  the  in- 
demnity might,  and  in  fact  did  exceed,  twenty  pounds,  and  that 
the  undertaking  was  therefore  affected  by  a  certain  statute  re- 
quiring an  agreement  stamp  whore  the  matter  of  the  agreement 
was  of  the  value  of  twenty  pounds  or  upwards,  the  Court  of 
Exchequer  held  that  statute-  not  to  apply,  because  the  matter  of 
the  agreement  miffht  be  of  no  value  at  all.^  In  the  former  case, 
it  is  true  that  the  turnip-seed  would  surely  be  of  some  value, 
but  tliis  seems  to  be  a  mere  distinction  without  a  difference. 
Looking  at  the  policy  of  the  statute  in  this  particular,  which  is 
to  remove  the  strong  temptation  to  petjury  in  the  proof  of  com- 
mercial transactions  of  a  certain  magnitude,  we  should  incline 
to  follow  the  authority  of  Watts  v.  Friend;  for  if  a  bargain 

■  WatU  e.  Friend,  10  Bam.  &  Crei.  446.  See  Bowoua  d.  Conn,  8  Ind. 
K.  '  Cox  tr.  Biiley,  6  Muin.  &  Gr.  193. 
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ma^,  by  the  uDdentandlng  of  the  parties,  attain  th&t  mt^i- 
tude,  it  seems  but  reasonable  that  they  should  defer  to  the  pro- 
visions of  the  law  and  put  their  bargain  in  writing. 

§  SIS.  The  force  of  the  word  price  next  demands  inquiry. 
Ordinarily  it  means  a  consideration  stipulated  by  one  party  to 
be  paid  to  the  other ;  and  the  questiou  ariBea  whether  the  stat- 
ute shall  apply  in  any  caae  where  no  price  is  ezpreaaly  agreed 
upon.  In  Hoadley  v.  MoLaine  the  defendant  gave  the  plaintiff 
an  order  for  a  landaulet  to  be  built  for  him,  and  signed  a  mem- 
orandum to  that  effect,  but  without  &xiag  any  price.  Evidence 
.  being  introduced  of  what  it  was  fairly  worth,  the  Court  of  Gom^ 
mon  Pleas  held  the  defendant  bound  to  pay  that  sum,  though 
it  exceeded  ten  pounds,  there  being  uothiug  to  the  contrary  in 
the  memorandum.  The  case  inTolved  to  a  certain  extent  the 
ooneideratioQ  of  Lord  Tenterden's  Act  before  referred  to,  aud 
Chief-Justice  Tindal  remarked  upon  the  substitution  in  that  act 
of  the  word  value  for  the  word  price  (which  latter  is  used  iu 
the  statute  of  Cliartes),  as  showing  its  framer's  extreme  accu- 
racy of  mind,  and  that,  Sy  force  of  that  »ub»titvtion,  where  the 
parties  bad  omitted  to  fix  a  price,  it  was  open  to  a  jury  to  ascer- 
tain the  value  iu  dispute.'  From  this  it  must  be  inferred  that 
the  learned  judge  was  of  opinion  that  the  seveuteenth  section  of 
the  statute  of  Charles  would  not  apply  wliere  the  parties  had 
not  fixed  a  price.  In  the  case  before  him,  however,  it  was  only 
neceasary  to  decide,  as  he  did,  that  tlie  memorandum  was  suffi- 
cient though  silent  aa  to  price,  the  jury  being  of  course  called 
upon  to  determine  the  value  of  the  article  which  the  memoran- 
dum bad  first  shown  the  defendant  to  be  bound  to  pay  for. 
And  there  is  certainly  room  for  much  hesitation  iu  accepting, 
without  an  express  judgment  upon  the  point,  the  intimation  of 
the  court  as  to  the  narrow  meaning  of  the  word  price  in  the 
seventeenth  section.  Apart  from  the  manifest  policy  of  the  stat- 
ute which,  aa  we  have  before  remarked,  is  to  prevent  the  fraud- 
ulent assertion  of  commercial  bargains  of  a  certain  magnitude, 

'  Hoadley  v.  UcLune,  10  Bing.  482.  And  Bee  Hurnan  t>.  Reeve,  87 
Eng.  Law  &  £q.  il02. 
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it  is  no  straining  of  words  to  say  that,  where  parties  make  no 
stipulatioii  as  to  the  amount  to  be  paid  for  goods,  wares,  or 
merchandise  bought  and  sold,  and  thus  agree  tacitly  upon  the 
quantum  vcdet,  they  do  contract  for  a  fair  price,  which  ts  capa- 
ble of  boiug  ascertained  by  proof,  and  thus  their  bargain  is 
brought  wiUiin  the  reach  of  the  statute,  where  that  price  is 
shown  to  exceed  the  amount  therein  fixed. 

§  814.  When  a  purchaser  buys  a  number  of  articles  at  one 
transaction,  and  the  aggregate  price  exceeds  the  statutory  limit, 
the  seventeenth  section  will  be  held  to  apply  to  the  bargain. 
The  mer«  fact  that  a  separate  price  is  agreed  upon  for  each 
article,  or  even  that  each  article  is  laid  aside  as  purchased, 
makes  no  difierence  so  long  as  the  different  parcliases  are  so 
connected  in  time  or  place  or  in  the  conduct  of  the  parties  that 
the  whole  may  be  fairly  considered  one  entire  transaction.^ 

'  Baldej  r.  Parker,  3  Bum.  &  Creu.  37.  See  the  autborities  cited  to  the 
eorreaponding  point  uoder  the  bead  of  aeetptanet  and  receipt.  Pott,  Cbap. 
XV. ;  alio  Gilmsn  v.  Hill,  86  N.  H.  311.  Bat  Ke  Boots  t).  Dorroer,  4  Bam. 
&  Adol.  77. 
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CHAPTER  XV. 

ACCEPTANCE  AND  BECEIPT   OP  THE  GOODS,  ETC. 

g  815.  It  has  been  repeatedly  obaerred  that  the  primary  in- 
teotiou  of  the  framers  of  the  Beveoteenth  section  of  the  statute 
was,  that  contracts  for  the  sale  of  goods,  vares,  and  merchan- 
dise should  be  put  iu  writing,  although  two  alternative  modes 
of  binding  the  bai^n  are  allowed  by  it.'  And  this  appears 
very  reasonable,  in  view  of  the  language  of  the  other  section 
relating  to  contracts,  the  fourth,  where  nothing  but  writing  is 
admitted  as  sufficient.  And  while,  as  if  in  deference  to  the 
exigencies  of  trade,  ao  incessant  and  sudden  aa  they  must  be, 
the  legislature  saw  fit  to  provide  other  formalities  to  which  the 
parties  might  with  more  readiness  and  facility  resort,  it  is 
quito  clear  that  this  was  not  meant  as  a  relaxation  of  the  spirit 
of  the  statute,  but  that  those  formalities  were  intended  to  be 
such,  and  so  strictly  observed,  as  to  supply  as  far  as  possible 
the  place  of  a  written  memoraudum.  They  were,  as  we  ah&l! 
have  occasion  to  see,  fully  hereafter,  to  be  performed  in  pur- 
suance of  the  contract,  and  to  a  certain  extent  to  afford  evi- 
dence of  it.^ 

§  316.  In  the  pre«ent  chapter  we  have  to  deal  only  with 
that  mode  of  concluding  tlie  contract  which  consists  in  the 
acceptance  and  actual  receipt,  by  the  buyer,  of  part  of  the 
goods  purchased.'  From  the  words  used  we  see  that  the  con- 
firmatory and  binding  act  is  to  proceed  from  one  party  only, 

■  Per  DeDman,  C.  J.,  in  Bushel  r.  Wbeeler,  reporUd  in  note  to  15  Adol. 
&  £11.  N.  B.  442.    Per  Baj-ley,  J.,  in  Smidi  n.  Surnun,  9  Bftrn.  &  Cres.  d69. 

■  Seejntri,  g  326  a. 

*  See  the  subjeL-t  of  the  memonuiduii)  id  wriliiig  ■eparatelj'  treated,  in 
Cliaptera  XVU.  and  XTUI. 
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the  buyer.  In  regard  to  the  antecedent  act  of  deliverj  by  the 
seller,  the  statute  is  silent.  What  was  e  good  delivery  at  com- 
mon law  is  a  good  delivery  still.  But,  whereas  at  common  law 
delivery  was  the  consummation  of  the  contract,  from  which 
neither  the  seller  nor  (unless  the  goods  delivered  turned  out 
to  he  not  according  to  contract)  the  buyer  could  go  back,  it 
ia  now,  since  the  Statute  of  Frauds,  the  privilege  of  the  buyer 
to  refuse  altogether  to  accept  the  goods ;  for  by  tliat  statute 
the  bargain  is  not  binding  upon  him  until  he  has  accepted  and 
actually  received  them  or  a  part  of  them.^  It  is,  then,  this  act 
of  the  buyer  which  is  thus  required  as  the  consummation  of 
the  transaction,  that  we  have  to  consider.  It  is  very  common 
in  judicial  decisions,  as  well  as  in  treatises  on  this  subject,  to 
speak  of  the  delivery  required  by  the  statute.  But  as  this 
must  lead,  and  has  already  led,  to  considerable  confusion,  we 
shall  find  it  desirable  carefully  to  avoid  using  that  form  of 
language. 

§  317.  That  there  cannot  be  such  an  acceptance  and  receipt 
as  shall  couclude  the  purchase  until  there  has  been  a  delivery 
by  the  seller,  is  manifest  from  the  very  meaning  of  the  former 
words,  and  has  often  been  judicially  affirmed.^  And,  as  bear* 
ing  on  this  rule,  it  sometimes  becomes  au  important  question 
whether  a  delivery  has  taken  place,  in  order  to  detormine 
whether  acts  of  the  buyer,  which  might  otherwise  indicate  ac- 
ceptance by  him,  are  to  be  so  regarded.    Thus,  if  by  the  terms 

'  Honard  e.  Borden,  13  Allen  (Miis.),  299;  BoirdiDan  t).  Spooner, Ibid. 
867 ;  Bradley  b.  Wheeler,  4  Rob.  (N.  Y.)  18.  But  this  means  a  delivery 
of  die  goods  aeceptanee  and  receipt  of  vikicK  a  relied  upon.  There  need  not 
be  a  deliverj,  anj  more  than  an  acceptance  and  receipt  of  llie  lehoU  of  the 
goods  purchased.     Ricb&rdson  v.  Squires,  37  Verm.  610. 

*  See  cases  dted  in  next  note.  The  question  whether  the  delivery,  which 
mnet  precede  accepl&nce  and  receipt  under  the  statute,  must  be  such  as 
would  support  an  action  for  goods  sold  and  delivered,  is  well  discussed  in 
Smith's  Mercantile  Law  (Ed.  1865),  pp.  472  et  <eg.  note.  It  has  been 
lately  decided  in  the  Exchequer  of  Fleas,  in  a  c«m  where  goods  were  sent  to 
a  purchaser  by  railway  and  loit  in  the  transit,  that  there  having  been  no  ac- 
ceptance and  receipt  sufficient  to  bind  the  bargain  within  the  statute,  the 
purchaser  (consignee)  could  not  sue  the  carriers  for  the  loss.  Coombs  t. 
Bristol  &  Exeter  Bail  Road  Company,  3  Hurl.  &  Norm.  filO. 
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of  the  contract,  the  sale  is  to  be  for  cash,  or  any  other  coadi- 
tioa  precedent  to  the  buyer's  acquiring  title  in  the  goods  be  - 
imposed,  or  the  goods  be,  at  the  time  of  the  alleged  acceptance, 
not  fitted  for  delivery  according  to  the  contract,  or  any  thing  re- 
main to  be  done  by  the  seller  to  perfect  the  delivery,  auoh  fact 
will  be  generally  conclusiTe  that  there  was  no  acceptance  so  as 
to  bind  the  parties.^  There  must  be  first  a  delivery  by  the 
seller,  with  intent  to  give  possesBion  of  the  goods  to  the  buyer. 
A  series  of  moat  respectable  decisions  has  established  the  rule, 
that  80  long  as  the  seller'a  lion  upon  the  goods  for  the  price  re- 
mains, and  the  buyer  cannot  maintain  trover  against  him  for 
detaining  them,  there  can  be  no  acceptance  within  the  meanii:^ 
of  the  statute.^  If,  however,  the  buyer  has  taken  possession, 
and  merely  remains  under  an  engagement  restricting  his  use 
or  diapoaition  of  the  goods  until  payment  of  the  price,  that  re- 
striction, will  not,  it  seems,  be  deemed  inconaiatent  with  his 
having  accepted  and  received  them  so  as  to  conclude  the  con- 
tract. In  a  case  in  the.Queeu's  Bench,  the  buyer  of  some  wool 
bad  it  removed  to  a  warehouse  belonging  to  a  third  party  but 
where  he  was  in  the  habit  of  collecting  his  various  purchases 
of  wools  and  having  tliem  packed,  and  there  he  had  the  wool 
in  question  weighed  tuid  packed  in  his  own  sheetings,  but  by 
the  course  of  dealing  he  was  not  to  remove  it  till  the  price 

■  Maberley  t>.  Slieppud,  10  Bing.  99;  Proctor  e.  Jonei,  2  Cair.  &  Px. 
fi32;  Agnman  v.  Uoirice,  8  M&n.,  Gr.  ft  Sc.  449;  Phillipa  t>.  ButoUi,  2 
Bun.  &  Crea.  611 ;  Bill  c.  Btunent,  9  Mom.  &  Wela.  36 ;  Leren  v.  Smith, 
1  Beoio  (N.  Y.),  671;  Ralph  v.  Stuart,  4  E.  D.  Smitb  (N.  Y.),  627; 
ZachriMOD  V.  Poppe,  3  Bosw.  (N.  Y.)  171 ;  Tayler  v.  Wakefield,  87  E;  L. 
&  £.  10] ;  Saunden  v.  Topp,  4  Wela,,  Hnrl.  &  Oord.  390,  overruling  ap- 
parently the  case  of  ADderson  t.  Scott,  1  Camp.  135,  n.,  so  far  as  the  latter 
is  opposed  to  the  rule  laid  down  in  the  text. 

*  Carter  v.  Toussaint,  5  Bam.  &  Aid.  856 ;  Baldey  v.  Parker,  2  B&ni.  ft 
Gres.  37;  Fhillipe  r.  BistoUi,  tupra ;  Smith  v.  Suraam,  9  Barn,  ft  Cree. 
669;  Proctor  c.  Jones,  and  Maberleye.  Sbeppard,  su^ra;  Bushel  f.  Wheeler, 
reported  in  Doteh)16  Adol.  &  £11.  n.  8.442;  Billr.  Bament,  au/rra;  Holmes 
9.  Hoekins,  9  W.  U.  ft  G.  763 ;  Wright,  J.,  in  Shibdler  v.  Houston,  1  Comst. 
(N.  Y.)  261,  where,  the  judgment  of  the  Supreme  Court  of  New  York  (1 
Denio,  48)  was  reversed.     Contra,  Sigerson  v.  Uahmann,  39  Missouri,  206. 
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v&B  paid  ;  it  was  held  that  there  was  a  sufficient  delivery  and 
acceptance  to  ground  an  action  for  goods  sold  and  delivered. 
After  remarking  that  every  thing  was  complete  but  the  pay- 
ment of  the  price,  Lord  Denman,  C.  J.,  who  delivered  tlie 
opinion  of  the  court,  says:  "  We  think  that,  upon  the  evidence, 
the  place  to  which  the  goods  were  removed  must  be  couaidered 
as  the  d^mdant's  warehouse,  and  that  he  was  in  actual  pos- 
session of  it  there  as  soon  as  it  was  weighed  and  packed ;  that 
it  was  thenceforward  at  his  risk,  and  if  burnt  most  have  been 
paid  for  by  him.  Consistently  with  this,  however,  the  plaintiff 
had,  not  what  is  commonly  called  a  lien,  determinable  on  the 
loss  of  possession,  but  a  special  interest,  sometimes,  but  im- 
properly, called  a  lien,  growing  out  of  his  original  ownership, 
independent  of  the  actual  possession,  and  consistent  with  the 
property  being  in  the  defendant.  This  be  obttuned  in  respect 
to  the  term  agreed  on,  that  the  goods  should  not  be  removed 
to  their  ultimate  place  of  destination  before  payment."  '  In  a 
later  case,  where  the  defendant  had  barguned  for  a  carriage 
ttom  the  plaintiff,  and  after  leaving  it  for  a  few  days  in  the  plain- 
tiff's shop  took  it  out  for  a  drive,  paying  for  the  horse  and  man, 
it  was  held  by  the  Court  of  Exchequer  that  there  was  an  ac- 
ceptance and  receipt  of  the  carriage,  and  Maute,  J.,  remarked 
that  "  assuming  that  the  man  who  drove  it  was  the  plaintiff's 
servant  and  had  directions  frpm  the  plaintiff  to  bring  back  the 
carriage,  still  that  which  passed  clearly  amounted  to  an  accept- 
ance, guiject  to  a  contract  on  the  defendant's  part  to  send  the 
carriage  back  to  the  plaintiff  and  repledge  it  for  the  price."  ^ 
Mere  retention  of  possessiou  by  the  vendor  after  the  property 
of  the  goods  has  passed,  and  for  the  purpose  of  performing 
some  duty  in  regard  to  them  as  the  agent  of  the  purchaser  and 
owner,  of  course  does  not  invalidate  the  bargain  of  the  parties.' 
§  318.  In  order  to  work  an  acceptance  and  receipt  of  goods 

>  Dodslef  c.  Yarley,  12  Ado).  &  £11.  682.    And  see  Green  d.  Mermm, 
28  Term.  801.  ■  Beaumont  v.  Brengeri,  5  Uaa.,  Gr.  &  Sc  301. 

»  Boynton  v.  Veazie,  24  Maine  (U  Shep.),  286. 
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purchased,  it  is  not  uecessaiy  that  there  should  be  an  actual 
manual  posBession  of  them  by  the  buyer.  In  many  cases  this 
is  impracticable,  and  tlie  statute  requires  no  other  acts  of 
acceptance  and  receipt  than  are  consistent  with  the  nature, 
locality,  and  condition  of  the  goods  ;  and  though  these  acts  be 
merely  symbolical,  the  statute  will  be  satisfied  when  the  case 
admits  of  none  other.  Thus,  goods  lodged  in  a  warehouse 
may  be  transferred  by  the  delivery  and  acceptance,  with  that 
intent,  of  the  key  of  the  warehouse ; '  or  by  the  warehouse- 
man's making  an  entry  of  the  transfer  in  his  books ; '  and,  in 
the  case  of  a  ship  or  cargo  at  sea,  the  delivery  and  acceptance 
of  the  bill  of  sale  or  the  bill  of  lading  will  suffice  to  perfect 
the  transfer.^  When  the  goods  are  in  the  custody  of  a  third 
party,  however,  the  mere  acceptance  by  the  buyer  of  an  order 
upon  him  for  them  will  not  amount  to  an  acceptance  of  the  - 
goods  themselves;*  there  must  be  an  ^reement  by  such  tliird 
party  to  hold  as  the  bailee  of  the  buyer;  an  attornment,  so  to 
speak,  to  him.^  The  general  rule  in  regard  to  the  acceptance 
and  receipt  of  inaccessible  or  ponderous  and  bulky  articles,  is 
that  it  may  be  accomplished  by  the  performance  of  any  act 

>  Wilkes  B.  FerriB,  5  JobnB.  (N.  7.)  314 ;  CUppel  o.  MarviD,  3  Aik. 
(Term.)  79.     Benford  v.  Schell,  55  Penn.  393.      , 

*  Harman  c.  Andenon,  3  Camp.  243;  Proctor  e.  Jones,  3  Cut.  &  Pa. 
533;  BayliB  e.  Luod;,  4  L.  T.  K.  8.  176. 

■  Badlam  v.  Tucker,  1  Pick.  (Mmb.)  389;  GsrdDer  v.  HowbtDd,  3  lb. 
599;  HiggioB  v.  Chessmui,  9  lb.  6;  Tamer  n.  Coolidge,  3  Met.  (Mw«.) 
360;  Tucker  e.  Bnffington,  15  Uub.  477;  Brinle;  n.  Spring,  7  Greenl. 
Ote.)  241 ;  Peters  r.  Balliatier,  3  Pick.  (Mass.)  495 ;  Hodges  v.  Hams,  6 
lb.  359 ;  Gallop  v.  NeTrman,  7  lb.  382 ;  Pratt  v.  Parkman,  34  lb.  42. 

*  Compare  the  cases  of  WUkes  e.  Ferris,  6  Johns.  (N.  7.)  335 ;  Searie 
i>.  Eeeves,  2  Esp.  598 ;  Withera  v.  Lyet,  4  Camp.  237 ;  Tucker  o.  Ruston, 
3  Carr.  &  Pa.  86,  with  those  next  cited. 

*  Farina  o.  Home,  16  Mees.  &  WeLt.  119;  Bentall  v.  Bum,  8  Bam.  A 
Ores.  433 ;  LackingtoD  v.  Atherton,  7  Mao.  &  Gr.  360 ;  J.ucas  v.  Dorrien, 
7  TauDt.  378 ;  Stanton  v.  Small,  3  Sand.  (N.  Y.)  330 ;  Franklin  v.  Long.  7 
Gill  &  Johns.  (Md.)  407 ;  Williams  v.  Evans,  39  Missouri,  201 ;  Boardman 
s.  Spooner,  13  Allen  (Mass.) ,  S53 ;  Cashing  v.  Breed,  14  Allen  (Mass.) ,  376. 
The  subject  of  deliveiy  of  warehouse  reodpts,  etc.,  is  discussed  at  length  in 
Burton  D.  Curyes,  40  lUinob,  320. 
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which  ehowB  th&t  the  seller  has  parted  with  the  right  and  claim 
to  control  the  property,  and  that  the  purchaser  has  acquired 
that  right.^ 

§  319.  Mr.  Chancellor  Kent  refers  to  a  doctrine  contained  . 
in  the  Pandects  to  the  effect  that  the  content  of  the  party  upon 
the  spot  is  a  sufficient  possession  of  a  column  of  granite,  which 
from  its  weight  and  magnitude  was  not  susceptible  of  any 
other  delivery  or  acceptance.^  This  illustration,  thus  used  by 
so  eminent  a  writer,  has  been  quoted  as  establishing  a  general 
rule  that  bulky  or  ponderous  articles  might  be  sufficiently  ac- 
cepted, within  the  statute,  by  mere  verbal  consent.  In  the 
case  of  Shindler  v.  Houston,  in  the  Supreme  Court  of  New 
York,  the  facts  were  these:  The  plaintiff  and  defendant  bai^ 
gained  respecting  the  sale  by  Uie  former  to  the  latter  of  a 
quantity  of  lumber  piled  apart  from  other  lumber  on  a  dock 
and  In  the  view  of  the  parties  at  the  time  of  the  bai^n,  and 
which  had  been  before  that  time  measured  and  inspected. 
The  defendant  offered  a  certain  price  per  foot,  which  being 
satisfactory  to  the  plaintiff,  he  said,  "  the  lumber  is  yours ; " 
the  defendant  then  told  the  plaintiff  to  get  the  inspectors'  bill  of 
-  the  lumber  and  take  it  to  the  defendant's  agent,  who  would 
pay  the  amount ;  Uii^  was  soon  after  done,  but  payment  was 
refused.  The  court  held  that  the  judge  below  had  properly 
submitted  these  facts  to  a  jury  with  instructions  that  they 
might  find  an  absolute  delivery  and  acceptance  of  the  lumber 
at  the  time  of  the  bargain.  Jewett,  J.,  who  pronounced  judg- 
ment, said :  "  Delivery  in  a  sale  may  be  either  real,  by  putting 
the  thing  sold  into  the  possession  or  under  the  power  of  the 
purchaser,  or  it  may  be  tymbolical,  when  the  thing  does  not 
admit  of  actual  delivery,  and  such  delivery  is  sufficient  and 
equivalent  in  its  effects  to  actual  delivery.    It  must  be  such  as 

'  BopitoiiD.  TeaEie,24Mkine(ll  Sbep.),  386.  Deliveiy  and  acceptance 
of  tbe  export  eotiy  of  ^oods  in  Btore  ii  iDsuffident.  Bailey  e.  Ogden,  3 
Join*.  (N.  Y.)  420;  Johnson  e.  Smith,  Andion  (N.  Y.),  60. 

■  4  Kent,  Com.  600.  And  see  Calldns  e.  Lockwood,  17  Conn.  174 ; 
Leonard  p.  Daria,  1  Black  (U.  S.),  476. 
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the  nature  of  the  case  admita."  >  The  Court  of  Appeals  re- 
versed this  decision,*  not  objecting  to  the  rule  as  stated  by 
Jewett,  J.,  but  holding  that  there  had  not  been  any  symbolical 
delivery  and  acceptance  of  the  lumber ;  and  the  opinions  of 
Borne  of  the  judges  most  clearly  and  forcibly  draw  the  impor- 
tant line  of  distinction  between  a  symbolical  acceptance  and 
one  which  rests  in  verbal  agreement  merely.  Gardiner,  J., 
said:  "  We  are  presented  with  a  naked  verbal  agreement. 
The  declarations  relied  upon  as  evidence  of  a  delivery  and  ac- 
ceptance constitute  a  part  of  the  oontraat,  and  of  course  are 
obnoxious  to  all  the  evils  and  every  objection  against  which  it 
was  the  policy  of  the  law  to  provide.  The  acts  of  part-pay- 
ment, of  delivery,  and  acceptance,  mentionecl  in  the  statute,  are 
something  over  and  beyond  the  agreement  of  which  they  are 
a  part-performance,  ^nd  which  they  aisu/me  at  already  exitU 
ing."  While  admitting  the  decisions  to  the  effect  that  the  de- 
livery and  acceptance  of  a  key,  for  instance,  will  work  a  transfer 
of  the  stored  articles,  he  says  :  "  To  aid  the  plaintiff,  an  authoi^ 
ity  must  be  shown  that  a  stipulation  in  the  contract  of  sale  for 
the  delivery  of  the.  key  will  constitute  a  delivery  and  acceplr 
ance  within  the  statute.  No  such  case  can  be  found."  Wright, 
J.,  says :  "  Far  as  the  doctrine  of  constructive  delivery  has 
been  sometimes  carried,  I  have  been  unable  to  find  any  case 
that  comes  up  to  dUpensing  wiih  all  actt  of  partiet,  and  rests 
wholly  upon  the  memory  of  witnesses  as  to  the  precite  form 
of  word*  to  show  a  delivery  and  receipt  of  the  goods."  Upon 
the  citation  of  the  granite  columu  case  from  the  Faudects,  he 
remarks :  "  So  far  as  tiiis  decision  may  be  in  opposition  to  the 
general  current  of  decisions  in  the  common-law  oonrts  of  Eng- 

'  Shiadler  v.  Houaton,  1  Denio,  48.  The  learned  judge  refura  to  the  case 
of  the  column  of  granite,  and  also  to  a  caae  in  MaBaachutettB,  aa  supportiog 
his  conclusion  that  here  was  a  sufficient  acceptance  of  the  timber.  In  the 
latter,  hoirever  (Jewett  n.  Warren,  12  Mass.  300),  which  was  an  action  of 
trover,  by  the  seller  of  eome  logs  against  the  administrator  of  the  bayer, 
whose  estate  was  insolvent,  there  was  no  allasioa  made  to  the  Statute  of 
Frauds,  the  single  question  before  the  court  being  whether  tliere  had  been  a 
Talid  pledge  of  the  logs ;  moreover,  there  was  a  bill  of  parcels  in  the  case, 
signed  bj  the  buyer. 

'  1  Conist.  261. 
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land  and  of  this  country,  it  is  sufficieDt,  perhaps,  to  observe 
that  the  Soman  Law  has  nothing  in  it  analogous  to  oar  Statute 
of  Frauds."  And  after  obserring  that  the  naost  extreme  of  the 
English  caaea  do  not  furoieh  authority  for  the  doctrine  that 
wordt  unaccompanied  hy  acta  are  sufficient  to  satisfy  the  statute, 
he  remarks  that  if  such  doctrine  should  prevail,  "  for  all  bene- 
ficial purposes  the  law  might  as  well  be  stricken  from  our 
statute  book."  ^ 

§  820.  It  is  important  to  observe  at  this  point  that  though 
the  words  of  the  parties  cannot  be  admitted  as  a  substitute  for 
such  acts  of  acceptance  and  receipt  as  the  statute  requires,  still 
they  are  clearly  admissible  as  part  of  the  res  gesUs,  to  explain 
those  acts.  This  rule  was  applied  in  a  case  of  some  delicacy, 
in  the  Queen's  Bench,  where  the  goods  in  question  then  be- 
longing to  the  plaintiff  were  already  in  the  defendant's  bauds 
for  the  purpose  of  selling  them  as  bis  i^ent ;  and  the  defend- 
ant told  the  plaintiff  that  he  would  take  them  himself  at  a  price 
then  named  and  afterwards  sold  them  to  a  third  party,  and  iu 
a  written  account  current  delivered  to  the  plaintiff  debited  him- 
self with  the  price  of  the  goods  aa  sold,  but.  without  stating  to 
or  for  whom  they  were  sold.  It  waa  held  that  the  parol  evi- 
dence of  the  conversation  between  the  partiea  was  admissible 
to  go  to  the  jury,  on  the  question  whether  he  had  sold  the  goods 
as  his  own,  thus  accepting  them  within  the  meaning  of  the  stat- 
ute. Lord  Denman,  C.  J.,  delivered  judgment,  and  upon  the 
objection  to  the  admission  of  the  parol  evidence  as  defeating 
the  policy  of  the  statute,  he  says  :  "  No  case  warrants  the  hold- 
'  ing  the  rule  so  strict,  nor  does  convenience  require  it;  for 
where  there  is  the  foundation  of  an  act  done  to  build  upon,  the 
admission  of  declarations  to  explain  that  act  lets  in  only  that 
unavoidable  degree  of  uncertainty  to  which  all  transactions  to 
be  proved  by  ordinary  parol  evidence  are  liable."  * 

'  See  Bailej  v.  Ogden,  3  Johns.  (N.  Y.)  420,  where  Chief-JuBtice  Kfnt 
hinuetf  atrongl;'  upholds  tha  same  view.  See,  also,  ShsroQ  n.  Shftw,  2  Ne- 
vada, 289 ;  Harrey  v.  BuCchen,  etc.  Asb'd,  39  Musouri,  211. 

»  Edan  e.  Dudfield,  1  Adol.  &  Ell.  N.  s.  302.  And  see  Lillywhito  c. 
Devereuz,  lb  Mees.  &  Wela.  28S,  and  Shindler  e.  Houiton,  1  Conut.  (N. 
T.)  266. 
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§  821.  We  Lave  nov  to  see  what  acts  are  regarded  as  in  the 
nature  of  an  acceptance  and  receipt  b^  the  buyer,  vhen  done 
npon  or  in  regard  to  the  goods  themselves.  The  rale  may  be 
broadly  stated,  that  any  acts  from  which  it  may  be  inferred  that 
the  buyer  has  taken  poBsessiou  as  owner,  may  be  so  regarded. 
In  all  cases  it  is  for  the  jury  to  draw  this  inference,'  and  hence 
the  slightest  circumstances  are  often  submitted  to  them  for  that 
purpose.  But  it  is  for  the  court  to  withhold  the  facts  from  the 
jury  when  they  are  not  such  as  can  afford  any  ground  for  find- 
ing an  acceptance ;  and  this  includes  cases  where,  though  the 
court  might  admit  that  there  was  a  edntilla  of  evidence  tend- 
ing to  show  an  acceptance,  they  would  still  feel  bound  to  set 
aside  a  verdict  finding  an  acceptance  upon  that  evidence.' 

§  322.  When  the  buyer,  subsequently  to  the  verbal  contract 
of  sale,  deals  with  the  article  as  his  own,  that  is  held  to  be  evi- 
dence of  an  acceptance  within  the  statute.  Chaplin  v.  Sogers 
is  a  leading  case  on  this  point,  and  there  the  Court  of  Queen's 
Bench  held  that,  after  a  verbal  bargain  and  sale  of  a  stack  of 
hay,  evidence  that  the  buyer  actually  sold  part  of  it  to  another 
person  was  sufQcieut  to  warrant  the  jury  in  finding  a  delivery 
to  and  acceptance  by  him,  so  as  to  take  the  case  out  of  the  stat- 
ute. Lord  Kenyon,  C.  J.  (with  whom  the  other  judges  agreed), 
said :  "  I  am  not  satisfied  that  in  this  case  the  jury  have  not 
done  rightly  in  finding  the  fact  of  a  delivery.  Where  goods 
are  ponderous  and  incapable,  as  here,  of  being  handed  over 
from  one  to  another,  there  need  not  be  an  actual  delivery,  but 
it  may  be  done  by  that  which  is  tantamount,  such  as  the  delivery 
of  the  key  of  a  warehouse  in  which  the  goods  are  lodged,  or  by 
delivery  of  other  indicia  of  property.  Now  here  the  defendant 
dealt  with  this  commodity  afterwards  as  if  it  were  in  his  actual 

■  CbaplfUD  o.  Kogere,  1  But,  193 ;  Blenkinaop  v.  Clajrton,  7  T&nut.  697 ; 
Hunt  r.  Hecbt,  8  W.  H.  &  6.  814 ;  Bdaa  c.  Dadfield,  1  Adol.  &  £U.  n.  a. 
902 ;  LillTwhite  d.  Devereux,  15  Meea.  &  Wels.  2S3 ;  Houghtaling  o.  Ball, 
19  Misaoari,  84 ;  WiUiama  t>.  Evans,  89  Missouri,  301 ;  Wjlie  v.  Kelly,  41 
Barb.  (N.  T.)  694. 

■  Norman  e.  Phillipa,  14  Mees.  &  Wela.  277;  Boshel  v.  Wheeler,  ro> 
ported  in  note  to  16  Adol.  &  £11.  m.  s.  442. 
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pOBseBBioD,  for  he  Bold  part  of  it  to  another  person."  '  In  thU 
case,  the  plaintiff  objected  to  the  hay  being  taken  away  by  the 
person  who  bought  it  from  the  defendant,  and  in  the  subsequent 
cases  of  Blenkiusop  v.  Clayton  and  Baines  v.  Jerons,  the  buyer 
merely  offered  to  sell  to  a  third  party,  and  it  was  held  to  be 
evidence  of  an  acceptance  under  the  original  bargain.^  And  so 
where,  upon  a  purchase  of  cattle,  the  f^reement  was  that  they 
,  should  remain  in  the  poaaesBion  of  the  seller  until  called  for, 
the  buyer's  afterwards  coming  and  carrying  them  off,  thus 
treating  the  bargain  as  complete  and  the  cattle  as  bis  own,  was 
held  in  New  York  to  amount  to  an  acceptance.^  It  is,  there- 
fore,  the  mere  fact  of  the  buyer's  aistaaing  to  dispose  of  the 
article  or  treating  it  aa  his  own,  which  constitutes  the  accept- 
ance. In  the  case  of  Smith  0.  Snrnam,  the  defendant  offered 
to  sell  parts  of  the  timber  which  was  the  subject  of  the  contract, 
and  the  court  held  that  there  was  no  acceptance  to  satisfy  the 
statute ;  but  there,  it  would  seem,  the  seller  had  not  parted 
with  his  lien  upon  tbetimber  for  tiie  price,  and  so  had  never 
delivered  it.* 

§  S28.  In  Maberley  v.  Sheppard,  the  defendant  employed  the 
plaintiff  to  construct  a  wagon,  and  while  it  waa  in  the  plaintiff's 
yard,  unfinished,  procured  a  third  person  to  fix  on  the  iron 
work  and  a  tilt.  The  Court  of  Common  Pleas  held  that  this 
waa  no  acceptance  by  the  defendant,  because  the  wagon  was 
unfinished  when  the  acts  relied  on  were  done ;  admitting,  how- 
ever, that  if,  after  it  was  completed  and  ready  for  delivery,  the 
defendant  had  sent  a  workman  of  his  own  to  perform  additional 
work  upon  it,  such  conduct,  as  being  an  assertion  of  owuerahip, 
might  have  amounted  to  an  acceptance.^     Here,  also,  the  deu- 

'  GhapUa  c.  Rogera,  1  Eut,  192.  See,  also,  Uftraball  n.  Fergnson,  23 
C«l.  66. 

.     '  BlenkiMop  0.  Clayton,  7  Tftuot.  697 ;  BwneB  e.  JeTons,  7  Cmt.  &  P«. 
286.    And  see  Porker  e.  W&llis,  37  Eng.  Law  &  Eq.  26. 

*  Vincent  e.  G«omond,  11  Johns.  383.  And  see  Carpenter  v.  Clark,  2 
NeTada,  248. 

*  Smitli  v.  Surnam,  9  Bam.  &  Crea.  661.  See  atde,  %  317)  and  Beau- 
mont V.  Breogeri,  5  Man.,  Or.  &  Sc.  301. 

*  Msberleyp.  Sheppard,  10  Bing.  99. 
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BioQ  stands  upon  the  groQnd  that  there  never  had  been,  because 
the  article  was  not  in  fact  ready  for,  a  delivery.  And  so,  in 
Tempest  v.  Fitzgerald,  where  the  buyer  of  a  horse  ordered  him 
to  be  taken  out  of  the  stable,  and  he  and  his  servant  rode  him, 
and  his  servant  cleaned  him,  and  be  gave  directions  for  bis 
treatment,'  and  in  Holmes  v.  Hoskins,  where  the  horse,  though 
remaining  in  the  seller's  field,  was  fed  by  tb^  buyer's  bay,'  the 
inference  of  acceptance  arising  ^m  these  acts  indicative  of  own- 
ership, was  held  to  be  controlled  by  the  foct  that,  in  each  case, 
tlie  terms  of  the  sale  were  cash,  and,  ae  the  seller  could  not 
have  intended  to  part  with  his  properly  until  he  was  paid,  the 
buyer  could  not  accept  it  within  the  meaning  of  the  statute  so 
as  to  conclude  the  bargain.' 

§  S24.  The  case  of  Mmore  v.  Stone  deserves  especial  consid- 
eratioD.  It  was  an  action  to  recover  the  price  of  two  horses 
alleged  to  have  been  sold  to  the  defendant,  who,  as  it  appeared 
in  evidence,  after  concluding  the  bargain  verbally,  sent  word 
that  "  the  horses  were  his,  but  that  as  he  had  neither  servant 
nor  stable,  the  plaintiff  must  keep  them  at  livery  for  him ;  '* 
and  upon  this  the  plaintiff  removed  the  horses  out  of  his  sale 
stable  into  another,  where  he  kept  horses  at  livery.  Lord 
Mansfield,  in  sustaining  the  verdict  for  the  plaintiff,  said :  "  I 
thought  at  the  trial  that  there  was  no  need  of  a  memorandum 
in  writing,  because  of  the  direction  given  that  the  horses  should 
stand  at  livery.  Tket/  were  in  fact  put  into  another  stable,  hut 
that  is  wholly  immaterial.  It  was  afterwards  agreed  that  this 
was  not  a  sufficient  delivery,  but  upon  consideration  we  think 
that  the  horses  were  completely  the  horses  of  the  defendant, 
and  that  when  th^y  stood  in  the  plaintiff's  stables  they  were  in 
efiect  in  the  defendant's  posseBsion."  He  then  refers  to  cases 
of  constructive  delivery  and  acceptance  by  some  symbolical  act, 
and  in  regard  to  the  case  before  him  says :  "  After  the  defend- 

■  Tempest  t>.  Fitzgerald,  3  Bam.  &  Aid.  360.  See  Doak  i>.  Bnibaker,  1 
Nevada,  218. 

•  Holmea  e.  HoskiDa,  9  W.,  H.  &  G.  763. 

*  See,  alto,  Carter  r.  ToaeMiat,  fi  Bam.  &  Aid.  8£6. 
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ant  had  aaid  that  the  horses  must  stand  at  lirerj,  and  the 
plaintiff  had  accepted  the  order,  it  made  no  difference  whether 
they  stood  at  livery  at  the  vendor's  stable  or  wliether  they  had 
been  taken  and  put  in  some  other  stable."  '  It  is  manifest, 
however,  that  in  such  a  view  of  the  case,  we  miss  the  overt 
symbolical  act  which  is  essential  to  the  perfecting  of  a  bai^n 
where  there  is  no  change  of  the  situation  of  the  article.  And 
accordingly  the  courts  have  generally  admitted  that  this  deci- 
sion was  to  be  sustained  only  on  that  feature  which  Lord  Uans- 
iield  declares  to  be  immaterial ;  namely,  that  the  horses  were 
actually  removed  from  the  sale  to  the  livery  stable."  Even  in 
this  light,  they  appear  to  have  regarded  it  as  an  extreme  case. 
'  The  act  of  acceptance  upon  which  it  is  supported  seems  to  con- 
sist merely  in  the  buyer's  acquiescence  in  a  proceeding  on  the 
part  of  the  seller,  by  which  the  latter  indicated  that  he  had 
ceased  to  hold  the  horses  as  owner,  and  had  become  bailee  of 
them  for  the  buyer.  But  where  the  defendant  orally  purchased 
of  the  plaintiff  a  quantity  of  tares  by  sample,  and  left  them  on 
the  plaintiff's  premises,  saying  that  he  had  no  immediate  use 
for  them,  and  requested  that  they  might  remain  there  till  he 
wanted  to  sow  them,  which  was  agreed  to ;  and  afterwards  the 
tares  were  measured  out  by  the  agent  of  the  plaintiff  and  set 
apart  in  his  granary  and  ordered  to  be  delivered  to  the  defend- 
ant when  he  called,  and  the  defendant  afterwords  refused  to 
take  them,  for  which  the  action  was  brought ;  the  Court  of 
Queen's  Bench  nonsuited  the  plaintiff,  holding  that  the  defend- 
ant had  not  accepted  the  tares  within  the  meaning  of  the  stat^ 
ute.  The  case  appeared  to  be  distinguished  from  the  case  of 
Elmore  v.  Stone  in  the  fact  that  here  the  buyer  would  have  the 
right,  when  the  tares  were  tendered  to  him,  to  reject  them  as 
deficient  in  quantity  or  as  not  agreeing  with  the  sample,  a  right 
which  he  could  not  be  presumed  to  have  waived.'  But  Bayley, 
J.,  remarked,  that  in  Elmore  v.  Stone,  the  defendant  had  (U- 

'  Elmore  d.  Stone,  I  Taunt.  «7. 

■  See  Green  d.  Merriam,  28  Term.  801 ;  (^Iman  v.  HU],  36  N.  H.  Sll. 

*  See^wjl,  S  330. 
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reeted  expente  to  he  incurredy  and  added :  "  The  case  goes  as  far 
as  any  case  ought  to  go,  and  I  think  we  ought  not  to  go  one 
step  beyond  it.  I  must  say  I  doubt  the  authority  of  that  deci- 
sion." ^  Ou  the  whole  this  case  seems  to  show  very  clearly, 
that  the  mere  measuring  out  and  setting  apart  of  the  articles, 
by  the  seller,  cannot  be  regarded  as  conclusive  of  the  bargain 
as  against  the  buyer .^  And  so,  if  in  Elmore  v.  Stone  the  horses 
had  merely  been  set  apart  for  the  buyer,  it  would  have  been 
impossible  to  sustain  the  decision  ;  but  their  being  put  at  livery 
was  an  act  to  which  both  parties  were  privy,  and  which  was 
inconsistent  with  the  seller's  ownership  of  them.  And  if  the 
change  in  the  seller's  relation  to  them  had  not  been  so  evinced, 
but  had  been  proved  only  by  the  conversations  of  the  parties, 
the  dedsion  could  not  be  maintained.  In  a  case  in  New  York, 
the  plaintiff  purchased  a  span  of  horses,  but  left  them  in  the 
seller's  hands,  who,  afterwards,  and,  as  it  was  suggested,  in  the 
capacity  of  agent  for  the  plaintiff,  and  on  his  account,  under* 
took  to  sell  them  again ;  pending  the  execution  of  which  al- 
leged agency,  the  horses  were  attached  in  suits  against  the 
alleged  agent,  and  the  plaintiff  sued  the  attaching  officer  to  re- 
cover their  value ;  the  Supreme  Court  considered  that  no  prop- 
erty in  the  horses  had  passed  to  the  plaintiff,  for  even  if  they 
were  really  being  held,  at  the  time  of  the  attachment,  for  the 
plaintiff  and  ou  his  account,  the  existence  of  such  an  agency, 

'  Howe  0.  F&Imer,  8  Barn.  &  Aid.  321.  See,  however,  the  Iftte  csie  of 
Mairin  n.  Wallace,  87  Eog.  Law  &  Eq.  6,  where  the  Court  of  Queen's 
Bench  went  even  beyond  the  latitude  of  Elmore  e.  Stone.  A  complete  verbal 
boTffain  haTing  been  made  for  the  lale  of  a  hone  by  the  pUinCiff  to  the  de- 
fendant, the  plaintiff,  before  there  had  been  an  aetual  delivery  of  the  hone, 
uked  the  del'endant  t«  lend  it  to  him  for  »  short  time,  as  he  had  two  or  three 
joumeya  to  make.  The  defendant  said,  "  I  will  lend  hjoa  to  you  if  yon  will 
t*ke  care  of  him."  The  plaintiff'  kept  and  used  the  horse  a  fortnight ;  then 
sent  him  to  the  deiendant,  who  refused  to  receive  him.  In  an  action  for  the 
price,  the  jnrj  found  that  the  loan  of  the  horse  was  made  by  the  defendant 
a*  owntr,  and  afler  the  verbal  bargain  wa«  complete.  It  was  held  that  there 
WIS  a  sufficient  acceptance  within  the  statnte.  It  may  be  well  to  refer  to  the 
case  of  Phillips  v.  Hunnewell,  4  GreenL  (Me.)  376,  where,  on  an  exactly 
analogona  state  of  facts,  there  was  held  to  be  do  acceptance  by  the  buyer. 

'  See  Sonthwestern  Co.  v.  Stanard,  H  Missouri,  71. 
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shown  011I7  hj  oral  proof,  would  Dot  be  Bafficieut  to  establish 
an  acoeptaace  and  receipt  by  him.' 

§  325.  In  the  early  cases  of  Hodgson  f .  Le  Bret,  and . 
Ajideraon  v.  Scott,  it  was  held  i>j  Lord  EUenborough  that  the 
marking  of  the  purchaser'B  name  upon  tlie  article  in  bis  pres- 
ence, and  with  his  consent  or  direction,  was  an  act  atnouotiDg 
to  acceptance  within  the  statute.*  The  latter  of  tliese  decisione 
was  afterwards  disapproved  by  Best,  0.  J.,  but,  it  would  seem, 
not  upon  this  point,  and  the  case  before  him  was  determined 
upon  another  ground.*  At  any  rate  the  English  courts  have 
upon  several  subsequent  occasions  recognized  the  sufficiency 
of  such  an  acceptance,*  and  upon  principle  it  is  not  easy  to  see 
the  objection  to  it,  always  supposing  that  the  inference  of  an 
intention  to  pass  the  property  in  the  goods  is  not  controlled  by 
the  fact  that  the  seller  retains  his  lien  for  the  price.^  If  he 
does  not  retain  it,  it  would  seem  plain  that  in  continuing  to 
hold  the  goods,  so  marked  and  designated,  until  actually  trans- 
mitted to  the  buyer,  he  acts  merely  as  the  warehouseman  of  the 
latter. 

§  326.  It  is  of  course  eaaential  to  the  efficacy  of  the  acts 

*  Elyc.  Ormsb}',  12  Barb.  670,  which  appears  to  be  distinguisbed  firom 
the  esse  of  Edan  r.  Dudfietd,  by  the  fact  that  in  the  latter  the  pnrchaaer  bad 
done  au  oTert  act,  uamelj,  resold  the  article,  and  parol  evidence  was  ad- 
mitted to  tban  that  be  had  done  to  as  purchaser  and  owner,  not  at  agent, 

.  which  he  had  previoMly  been.  In  Ely  0.  Ormaby  there  was  no  act  to  ex- 
plain ;  ^e  parol  evidence  was  offered  aimpi j  to  show  that  the  teller  mu 
holding  at  the  agent  of  the  buyer.  See,  lanher,  Bailey  n.  Ogden,  3  Joluu. 
(N.  Y.)  420,  and  Johnson  v.  Smith,  Anthon  (N.  Y.).  60. 

'  Hodgtou  D.  Le  Bret,  1  Camp.  233 ;  Anderson  n.  Scott,  cited  in  note  to 
Hodgton  f.  Le  Bret. 

'  Proctor  D.  Jonea,  2  Carr.  A  Pa.  632.  And  to  with  Hodgton  o.  Le  Bret, 
which  was  declared  in  Elliott  v.  Thomaa,  9  Meet.  &  Wels,  170,  to  have  been 
overraled,  but  this  wat  upon  another  point.     See  next  note. 

*  Boulter  o.  Amott,  1  Cro.  &  Meet.  S33,  where  Bayley,  B.,  spoke  of 
Hodgton  t>.  Le  Bret  as  law.  Also  Bill  v.  Bament,  9  Mees.  &  Wels.  36,  where 
Farke,  B.,  taid  that  the  buyer's  direction  to  mark  the  goods  was  evidence  to 
go  to  the  jury,  gmt  animo  he  took  possession  of  them.  See,  also,  Byaaace 
t>.  Reese,  4  Met.  (Ky.)  372 ;  Walden  e.  Murdock,  23  Cal.  540. 

*  Ai  was  the  case  in  Bill  e.  Bament,  and  Proctor  e.  Jo&es,  tupra.  See 
§  817,  n^a. 
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relied  on  to  show  an  acceptance  and  receipt  by  the  buyer,  that 
they  be  done  teitA  that  viete  and  intent;  it  is  not  enough  that 
the  buyer  ebould  have  taken  them  into  his  poeseBaion.  Taking 
out  s  sample,'  or  even  examining  the  whole  lot  delivered,  for 
the  piirpose  of  ascertaining  the  quantity  or  quality,"  and  though 
the  lot  be  injured  or  depreciated  thereby ,8  will  not  conclude 
the  buyer.  Upon  the  same  ground,  it  is  held  that  a  taking  of 
articles  by  one  who  is  to  put  them  into  a  certain  condition  and 
pay  for  tfiem  at  a  rate  to  be  then  ascertained,  is  not  an  accepts 
ance,  his  taking  not  having  been  with  that  view.*  Nor  can  a 
taking  which  waa  at  tlie  time  a  trespass,  and  so  regarded  by 
the  parties,  be  afterwards  at  the  option  of  one  of  them  con- 
verted into  an  acceptance  to  bind  the  bargain.' 

§  326  a.  It  was  said  by  Heath,  J.,  in  Kent  v.  Huskinson,  that 
the  acceptance  by  the  buyer  must  be  "  such  as  completely  affirms 
the  contract."  It  ia  obvious,  however,  that  the  mere  act  of  ac- 
cepting goods,  though  it  may  give  an  indication  moro  or  less 
-  sure  of  tbe  quantity  and  quality  bargained  for^  gives  none  what- 
ever as  to  the  price  and  time  or  other  conditions  of  payment, 
and  the  same  remark  applies  with  nearly  the  same  force  to  the 
giving  of  earnest  to  bind  the  bargain.  So  far,  then,  as  these 
altemative  methods  of  fixing  the  liabilities  of  the  parties  go  to 
prove  the  contract,  they  fall  far  short  of  the  written  memoran- 
dum, which,  as  we  shall  see  hereafter,  is  required  to  afford  evi- 
dence in  itself  of  the  terms  agreed  upon.  When  it  is  said  that 
the  acceptance  and  receipt  must  completely  affirm  the  contract, 

1  German  v.  Boddj,  2  Cut.  &  Kir.  145. 

*  Kent  p.  HuHkinaon,  3  Bob.  &  PulL  233 ;  Baylia  v.  Lundy,  i  L.  T.  M. 
8.  176. 

'  Curtu  V.  Fagb,  10  Adol.  &  £11.  Ill ;  ElUott  v.  Thonua,  8  Mcm.  & 
Wela.  170.  Aa  to  the  presomptioD  of  acceptance  irising  from  on  unreuon- 
■bly  long  detention  of  the  article,  Bee  pott,  S  333. 

*  Word  ».  SUw,  7  Wend.  (N.  Y.)  404.  But  see  Gray  o.  Payne,  16 
Barb.  (N.  T.)  277. 

*  Baker  o.  Cuyler,  12  Barb.  (N.  Y.)  667.  In  Tempest  d.  ^tzgerald, 
however  (3  Bam.  &  Aid.  680),  Abbott,  C.  J.,  dieclairaed  committing  him- 
■elf  to  the  opinion  ■'  that  if  the  buyer  were  to  take  away  the  goods  without 
the  oMeot  of  the  teller,  that  would  not  be  sufficient  to  bind  him." 
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it  muBt  be  understood,  either  that  the  contract  is  first  proved 
b;  parol,  or  that  the  acceptance  and  receipt  being  such  as  to 
establish  t^e  relation  of  vendor  and  vendee,  parol  evidence  is 
then  admitted  to  define  the  particulars  of  that  relation.  It  is 
quite  remarkable  that  this  point  has  only  recently  been  ju- 
dicially considered.  This  was  in  a  case  before  the  Court  of 
Common  Pleas,  where  the  plaiutifi*  delivered  to  the  defendant 
a  piano  at  the  price  of  X15,  and  it  was  accepted  and  re- 
ceived by  him.  In  an  action  for  the  price  it  was  proved 
that  when  the  piano  was  deUvered,  the  plaintiff  asked  read; 
money  for  it,  bat  the  defendant  said  he  was  entitled  to  keep 
it  as  security  for  the  payment  of  certam  bills,  and  refused 
to  deUver  it  up  again  to  the  plaintiff.  Parol  evidence  was 
heard  at  the  trial  as  to  what  the  agreement  really  was, 
and  the  jury  having  found  for  the  plaintiff,  the  defendant 
on  leave  moved  to  set  it  aside  and  enter  a  nonsuit.  In  support 
of  the  motion  it  was  contended  that  by  acceptance  of  the  goods 
"  80  sold,"  the  statute  meant  acceptance  of  them  as  sold  under 
the  contract  alleged,  and  that  it  must  be  such  an  acceptance  as 
is  equivalent  to  a  memorandum  in  writing,  and  shows  all  the 
terms  of  the  contract,  and  that  parol  evidence  should  not  have 
been  admitted  to  explain  the  acceptance  of  the  piano.  The 
court  diachai^d  the  rule  on  grounds  which  appear  in  the  fol- 
lowing extracts  from  the  opinions  of  the  judges.  Jervis,  C.  J. : 
"  My  mind  has  wavered  considerably  during  the  discussion  of 
this  case.  At  one  time  I  was  inclined  to  tliiuk  that  tliere  had 
been  no  acceptance  under  the  statute ;  but,  after  lookiug  into 
the  ihatter,  I  now  think  that  there  was,  and  that  the  rule  ought, 
therefore,  to  be  discharged.  In  order  to  satisfy  the  statute,  on 
a  sale  of  goods  for  ^10  or  more,  there  must  be  either  a  writ- 
ing, or  a  part-payment,  or  a  delivery  and  acceptance  of  the 
goods  '  so  sold.'  I  think  those  words  mean  an  acceptance  of 
goods  sold  at  a  price  of  £10  or  more.  lu  this  case,  there  is 
no  doubt  that  there  was  a  delivery  of  that  which  the  plaintiff 
say  was  sold  for  more  than  £10 ;  and  there  is  no  doubt  tliere 
was  on  acceptance,  as  the  defendant  says  that  ho  accepted  on 
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certain  tenne.  It  is  just  aB  if  the  defendant  had  said  ha  ac- 
cepted on  six  months'  credit.  The  terms  of  the  contract  as  to 
tlie  time  when  the  money  is  to  be  paid,  would  then  be  the  ques- 
tion in  dispute,  there  being  no  doubt  about  the  acceptance. 
The  jury  has  found  the  acceptance,  and  the  terms  set  up  by 
tbe  plaintiffs.  This  case  really  does  not  differ  irom  the  ordi- 
nary case  wliere  a  man  says  to  another, '  I  have  sold  you  goods 
for  present  payment,'  and  the  other  answers, '  You  sold  them 
on  a  month's  credit,  and  you  have  brought  your  action  too 
soon.'  The  fact  that  there  is  no  case  to  be  found  in  the  books 
to  support  the  defendant's  view,  affords  a  strong  argument  to 
show  that  it  is  not  in  accordance  with  the  meaning  of  the  stat- 
ute. I  think,  in  this  cose,  the  defendant  is  precluded  by  the 
finding  of  the  jury,  and  that,  therefore,  the  rule  ought  to  be 
discharged."  Williams,  J. :  "I  think  there  is  no  doubt  there 
was  a  delivery  and  acceptance  under  the  Statute  of  Frauds. 
No  doubt  the  acceptance  was  accompanied  by  a  denial  by  the 
defendant  of  one  of  the  terms  necessary  to  support  this  action, 
and  for  some  time  I  felt  great  difficulty  in  saying  that  any 
proof  could'  be  offered,  in  lieu  of  writing,  which  amounted,  iu- 
etead  of  a  corroboration  of  the  contract,  to  a  denial  of  it.  But, 
upon  the  whole,  I  am  of  opinion  that  nothing  was  intended  in 
the  statute,  except  that  the  defendant  should  have  accepted  in 
the  quality  of  vendee.  The  legislature  has  thought,  that  where 
there  is  a  fact  so  consistent  with  the  alleged  contract  of  sale  as 
acceptance,  it  would  be  quite  safe  to  dispense  with  the  necessity 
of  a  writing.  The  statute  does  not  mean  that  the  thing  which 
is  to  dispense  with  the  writing  is  to  take  the  place  of  all  the 
terms  of  the  contract,  but  that  the  acceptance  is  to  establish 
the  broad  fact  of  the  relation  of  vendor  and  vendee.  Here  the 
relation  of  vendor  and  vendee  was  establislied,  and  that  was 
sufficient  to  satisfy  the  statute."  Growder,  J. :  "  I  think  there 
was  an  acceptance  within  the  Statute  of  Frauds.  The  jury 
having  found  the  acceptance,  there  is  no  doubt  there  was  a  de- 
livery and  acceptance,  and  that  enables  the  pluntiff  to  lay  before 
the  jury  evidence  of  the  terms  of  the  contract.  It  seems  to  me, 
23 
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tliat  all  that  was  neceaear;  under  the  statute  was,  that  there 
should  hare  been  a  contract  of  sale,  and  that,  under  that  con- 
tract, the  vendee  should  have  accepted ;  it  being  a  question  for 
the  jury  ou  the  parol  evidence,  what  were  the  precise  nature 
and  terms  of  the  contract." ' 

§  327.  Tlie  acceptance  and  receipt  which  the  statute  requires 
ma;  be  bj  the  agent  of  the  buyer  empowered  for  that  purpose.' 
But  the  seller  himself  cannot,  it  seems,  in  any  case  be  regarded 
as  such  agent.^  Aud  the  authority  of  the  ageut  to  bind  his 
principal  by  accepting  goods  is  a  matter  on  which  the  courts 
have  of  late  inclined  to  exercise  some  care ;  as  is  shown  par- 
ticularly by  the  course  of  decisions  in  cases  where  the  goods 
in  question  have  been  delivered  to,  and  received  by,  a  carrier 
'  for  transportation  to  the  buyer.  In  an  early  case  at  niai  priu»y 
where  a  hogshead  of  gin,  purchased  verbally  by  the  defendant 
from  the  plaintiff,  was  shipped  to  him  by  a  certain  vessel,  and  it 
appeared  that,  in  the  course  of  dealing  between  the  parties,  it 
had  been  ctittomary  for  the  plaintiGk  to  ship  similar  goods  to  the 
defendant  by  the  same  vessel,  and  the  defendant  had  always 
received  them ;  it  was  held  that  under  those  circumstances  the 
defendant  must  be  considered  as  having  constituted  the  master 
of  the  vessel  his  agent  to  accept  and  receive  the  goods.*  And 
in  another  instance  it  appears  to  have  been  held  by  the  Court 
of  Queen's  Bench  that  the  same  effect  of  concluding  the  con- 
tract followed  from  the  goods  being  delivered  to  a  carrier  det- 
ignated  by  the  buyer  for  that  purpose."    But  as  to  the  latter 

■  Tomkinton  e.  Suight,  IT  C.  B.  246.  See  Dttoforth  t.  Walker,  40 
Venn.  257 ;  Atwood  d.  Lucbi.  fi3  Maine,  SOS ;  Baa)  n.  Walsh,  89  MiMonri, 
192;  South  Weatem  Co.  t>.  SUnard,  44  Miaaouri,  71. 

'  Snow  B.  Warner,  10  Met.  (Mass.)  133 ;  Outwater  e.  Dodge,  6  Wend. 
(N.  Y.)  400 ;  Barney  o.  Brown,  2  Verm.  674 ;  Howe  v.  Palmer,  3  Bam.  & 
Aid.  921 ;  Aatey  e.  Emery,  4  Maule  &  S.  262.  Ad  acceptance  hy  a  mere 
ahop-boy,  out  of  the  scope  of  his  duty,  is  of  course  not  aufficient.  Smith  r 
MaaOD,  Antbon  (N.  T.),  164. 

•  Clark  t>.  Tucker,  2  Sand.  (N.  T.)  167 ;  Howard  e.  Bowleo,  13  AUeu, 
(Mass.)  399.  But  gtuere,  if  the  agent  of  the  aeller  may  be  the  agent  of  the 
buyer  for  this  purpose.     Howe  t>.  Palmer,  tt^rra,  remarks  of  Holroyd,  J. 

•  Hart  D.  Sattley,  3  Camp.  628. 

•  Bawes  v.  Peck,  8  T.  K.  330.    And  see  Spencer  p.  Hale,  30  Verm.  814. 
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class  of  cases  it  is  obvious  that,  as  was  remarked  bj  an  em' 
iiient  judge,  the  very  fact  of  such  designation  of  the  mode  of 
conveyance,  being  part  of  the  contract  itself,  cannot  be  estab- 
lished by  oral  proof;  ^  and  moreover  the  buyer  may  well  appoint 
an  agent  to  see  the  goods  properly  delivered,  without  giving  him 
power  to  bind  faim  by  an  acceptance  and  receipt.^  The  later 
decisions,  however,  have  entirely  overthrown  tbo  doctrine  that 
the  reception  by  a  carrier  is  an  acceptance  and  receipt  by  the 
buyer,  and  upon  the  ground  of  an  important  principle  which 
they  have  laid  down  ;  namely,  tliat  there  can  be  no  acceptance 
and  receipt  afGrming  and  binding  the  contract,  so  long  as  the 
buyer  has  the  privilege  of  returning  them  as  objectionable  in 
quantity  or  quality." 

§  328.  This  principle,  as  a  rule  for  determining  the  question 
of  acceptance,  has  been  very  forcibly  attacked  in  a  late  judg- 
ment of  the  Queen's  Bench,  delivered  by  Chiet^ustice  Lord 
Campbell.  The  defendant  purchased  a  quantity  of  wheat  of 
the  plaintiff,  by  sample,  and  directed  that  the  bulk  should  be 
delivered  on  the  next  morning  by  a  carrier  named  by  himself, 
who  was  to  convey  it  from  the  place  where  it  then  was  to  a 
market  town  ;  and  he  took  away  the  sample  with  him.  On 
the  following  momiug  the  bulk  was  delivered  to  tlie  carrier, 
and  the  defendant  resold  it  at  the  market  town  that  day  by  the 
same  sample.  The  carrier  conveyed  the  wheat  by  order  of 
the  defendant,  wJio  had  never  seen  it,  to  the  sub-vendee,  who  re- 

'  Ald«»on,  B.,  in  Norman  v.  Phillipt,  14  Meet.  &  Wels.  S77 ;  Rogers  v. 
PhUlips,  40  N.  Y.  619. 

*  Astey  0.  £111617,  ^  Maule  &  S.  262;  Howe  e.  Palper,  8  Bom.  &  Aid. 
321,  ptjr  Uolroyd,  J.    Rogen  c.  Phillips,  tupra. 

'  UanBon  r,  ArmitAge,  5  B&ra.  &  Aid.  657 ;  Howe  c.  Palmer,  S  Bud.  & 
Aid.  !i21 ;  Acebol  c.  Lev,  ^^  ^'"g-  ^^^  i  Nicholle  v.  Plume,  1  Cut.  &  Pa. 
272;  Iiloriiifui  t.  Pbillipa,  U.Meta.  &  Wels.  ^77;  Busbcl  v.  Wbeeler,  re- 
ported in  16  Adol.  &  Ell,  k.  s.  442,  n.  \  Smith  «.  Sumam,  9  Bam.  &  Cre«. 
Ml ;  Coats  e.  Cbaplin,  S  Adol.  &  Ell.  s.  a.  483 ;  Jordan  v.  Norton,  4  Mees. 
&  Wels.  155 ;  and  see,  to  the  same  effect,  Sbindler  v.  Houston,  1  Comst.  (N. 
r .)  261 ;  Omwater  v.  Dodge,  6  W«nd.  (N.  Y.)  400 ;  Llojd  v.  Wright,  26 
Georgia,  216;  Spenc-er  e.  Hale,  30  Verm.  314;  Maxwell  v.  Brown,  39 
Maiie,  S*8;  Shepherd  p.  Pressy,  32  N.  H.  49;  Coombs  t>.  Bristol  &  Exeter 
Rwlway  Co.,  3  HurL  &  Norm.  510.    Rogers  v.  PhillipB,  tupra. 
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jected  it  as  not  corresponding  with  the  sample ;  and  the  defend- 
ant, on  notice  of  this,  repudiated  his  contract  with  the  plaintiff 
on  the  same  ground.  The  plaintiff  having  obtained  a  verdict 
below,  a  rule  to  set  it  aside  and  enter  a  nonsuit  on  the  ground 
that  there  had  been  no  acceptance  and  receipt  of  the  wheat  by 
the  defendant,  was  now  dischai^ed.  Lord  Campbell  said : 
"  Judges  as  well  as  counsel  have  supposed,  that  to  dispense 
with  a  written  memorandum  of  the  bai^ain,  there  must  first 
have  been  a  receipt  of  the  goods  hj  the  buyer,  and  a^r  that 
an  actual  acceptance  of  the  same.  Hence,  perhaps,  has  arisen 
the  notion  that  there  must  have  been  such  an  acceptance  as 
would  preclude  the  buyer  from  questioning  the  quantity  or 
quality  of  the  goods,  or  in  any  way  disputing  that  the  contract 
has  been  fully  performed  by  the  vendor."  He  then  recites  the 
language  of  the  seventeenth  section,  and  proceeds  to  say :  "  It 
is  remarkable  that,  notwithstanding  the  importance  of  having 
a  written  memorandum  of  the  bargain,  the  legislature  ap- 
pears to  have  been  willing  that  this  might  have  been  dispensed 
with,  where  by  mutual  consent  there  has  been  partrperformance. 
Hence  the  payment  of  any  sum  in  earnest,  to  bind  the  bargain 
or  in  part-payment,  is  sufficient.  The  same  effect  is  given  to 
the  corresponding  act  by  the  vendor,  of  delivering  part  of 
the  goods  sold  to  the  buyer,  if  the  buyer  shall  accept  such  part 
and  actually  receive  the  same.  As  part-payment,  however 
minute  the  sum  may  be,  is  snfiicient,  so  part-delivery,  however 
minute  the  portion  may  be,  is  sufficient.  This  shows  conclu- 
sively that  the  condition  imposed  was  not  to  be  the  complete 
fulfilment  of  the  contract  to  the  satisfaction  of  the  buyer.  In 
truth,  the  effect  of  fulfilling  the  condition  is  merely  to  waive 
written  evidence  of  the  contract,  and  to  allow  the  contract  to 
be  established  by  parol  as  before  the  Statute  of  Frauds  was 
passed.  The  question  may  tJieu  arise  whether  it  has  been  pcF- 
fonned  either  on  the  one  side  or  the  other.  The  acceptance  is 
to  be  something  which  is  to  precede,  or,  at  <my  rate,  to  be  txn- 
temporaneoua  with,  the  actual  receipt  of  the  goods,  and  is  not 
to  be  a  subsequent  act,  after  the  goods  have  been  actually  re- 
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ceived,  weigLed,  measured,  or  examined.  As  the  act  of  Parlia- 
ment expressly  makes  the  actual  receipt  of  any  part  of  the 
goods  sold  sufficient,  it  must  be  open  to  the  buyer  to  object,  at 
all  events,  to  the  quantity  and  quality  of  the  residue,  and,  even 
where  there  is  a  sale  by  sample,  that  the  residue  offered  does 
not  correspond  with  the  sample.  We  are,  therefore,  of  opin- 
ion that,  whether  or  not  a  delivery  of  the  goods  sold  to  a  car- 
rier or  any  agent  of  the  buyer  is  sufficient,  still  there  may  be 
an  acceptance  and  receipt  within  the  meaning  of  the  act,  with- 
out the  buyer  having  examined  the  goods,  or  done  any  thing  to 
preclude  him  from  contending  that  they  do  not  correspond  with 
the  contract.  The  acceptance  to  let  in  parol  evidence  of  the 
contract  appears  to  us  to  be  a  different  acceptance  from  that 
which  affords  conclusive  evidence  of  the  contract  having  been 
fulfilled."  After  an  elaborate  review  of  the  cases  upon  which 
the  doctrine  he  contended  against  was  rested,  he  remarks  that 
in  the  case  before  him  the  buyer  specially  sent  his  carrier  to 
receive  the  wheat ;  "  after  the  delivery  of  the  wheat  to  hie  agent, 
and  when  it  was  no  longer  in  the  possession  of  the  vendor,  in- 
stead of  rejecting  it,  as  in  the  other  cases,  he  exercised  an  act 
of  ownership  over  it  by  reselling  it  at  a  profit,  and  altering  its 
destination  by  sending  it  to  another  wharf,  there  to  be  delivered 
to  his  vendee.  The  wheat  was  then  constructively  in  his  own 
possession  ;  and  could  such  a  resale  and  order  take  place  with- 
out his  having  accepted  the  commodity  ?  Does  it  lie  in  his 
mouth  to  say  that  he  has  not  accepted  that  which  he  has  resold 
and  sent  to  be  delivered  to  another  ?  At  any  rate  is  not  this 
evidence  from  which  such  an  acceptance  and  receipt  may  be 
inferred  by  the  jury  ?  "  ^ 

§  829.  It  will  be  observed  that  the  court  do  not  here  decide 
that  the  receipt  of  the  goods  by  a  carrier  appointed  by  the  buyer 
is  an  acceptance  and  receipt  by  the  buyer  himself  so  as  to  make 
the  purchase  binding  on  him,  and  that  it  is  not  must  now  be  con- 
sidered settled  Iioth  by  the  cases  which  preceded  and  by  those 

'  MortoD  V.  Tibbett,  15  Adol.  &  £11.  K.  a  428. 
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which  have  followed  the  case  now  under  consideration.'  Lord 
Campbell  simply  says  that  there  may  be  such  an  acceptance 
and  receipt  of  the  goods  without  the  buyer's  having  precluded 
himself  from  "  contending  that  they  do  not  correspond  with 
the  contract."  The  case  before  him  comprised  an  act  on  the 
part  of  the  buyer  emphatically  and  unequivocally  asserting  bis 
ownership  of  the  wheat,  namely,  his  reselling  it  at  a  profit ; 
and  the  sum  of  the  decision  appears  to  be,  that  snch  an  act  de- 
prives the  buyer  of  that  locus  penitentue  which  would  other- 
wise be  allowed  him  between  the  delivery  to  tlie  carrier  and 
inspection  by  himself;  in  the  same  way  as  we  have  before  seen 
that,  conversely,  very  strong  acts  of  acceptance  will  be  deprived 
of  their  effect,  if  it  appear  that  the  seller  has  not  parted  with 
his  lien  upon  the  goods.  The  correctness  of  the  decision, 
therefore,  was  acknowledged  in  the  subsequent  case  of  Hunt  v. 
Hecbt,  where  the  Court  of  Exchequer,  notwithstanding,  ex- 
pressed their  doubt  of  much  that  fell  from  Lord  Campbell,  and 
reasserted  the  rule,  as  correctly  inferred  from  the  previous  au- 
thorities.' 

§  S80.  The  observations  of  that  learned  and  eminent  judge 
are,  however,  full  of  consequence,  and  demand  of  us  a  careful 
inquiry  into  the  meaning  of  the  rule  that  the  buyer  will  not 
be  held  to  b^ve  accepted  and  received  goods  until  he  has  exer- 
cised, or  has  had  an  opportunity  to  exercise,  his  option  to 
retorn  them.  And  WB  think  the  cases  commented  upon  by  his 
Lordship  do  not  go  so  far  as  to  hold,  —  what  it  would  be  most 

■  Hunt  t>.  Hecbt,  8  W.,  H.  &  G.  814.  And  see,  also,  Meredith  r.  Meigfa, 
2  Ell.  &  BL  364,  where  Lord  CampbeU  himself  asid  that  Hut  v.  Sattle^, 
holding  acccpt&Dce  b;  the  customiuy  carrier  to  be  aaffiaent,  ww  no  longer 
l&w.  In  the  case  of  The  FroHtburg  Uining  Co.  t>.  The  N.  £.  Glass  Co.  (9 
Cash.  117),  the  Supreme  Coart  of  MasuohuBetta  have  lately  determined  the 
aame  point.  In  the  clear  and  able  opioion  delivered  by  Fletcher,  J.,  the 
case  of  Morton  o.  Xibbett  is  referred  to,  and  shown  to  be  not  in  conflict  with 
it.  This  action  of  the  Supreme  Court  removes  all  doubt  attending  Snow  v. 
Warner,  previously  decided  by  them  (10  Met.  133),  in  which,  it  would  seem 
the  carrier's  agency  to  accept  for  the  buyer  was  rather  proved  as  a  fact  than 
inferred  from  the  buyer's  having  selected  him  as  a  carrier. 

'  Hunt  V.  Uecht,  itipra. 
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difGcult,  ill  the  face  of  his  reasoniug,  to  maintain,  —  that  the 
acceptance  b;  the  purchaser  must  be  that  final  acceptance, 
which,  following  upon  the  receipt  and  inspection  of  the  goods, 
"  precludes  the  buyer  &om  contending  that  they  do  not  corre- 
spond with  the  contract."  It  is  true  that  the  buyer  has  at  com- 
mon law  the  privilege,  which  the  Statute  of  Frauds  has  not 
taken  away  from  him,  to  send  back  the  goods  and  resist  suit 
■  for  the  price,  if  they  do  not  turn  out  to  be  what  they  were 
represented,  and  that  he  retMiis  this  privilege  even  though  he 
has  signed  a  written  memorandum  of  the  bargain,  and  of 
course  as  much  bo  If  he  has  done  the  alternative,  accepted 
and  received  the  goods ;  consequently,  if  it  is  thi»  privilege,  the 
continuance  of  which  the  cases  in  question  assert  to  be  incom- 
patible with  an  acceptance  and  receipt  within  the  statute,  they 
clearly  cannot  be  law.  But  in  tliose  cases,  it  is  to  be  ob.served, 
that  the  articles  were  bought  by  sample,  or  merely  ordered  by 
the  buyer,  and  that  he  had  no  opportunity  of  seeing  what  he 
Jiad  purchased.  And  the  rule  which,  when  understood  by  the 
tight  of  the  facts  involved,  they  really  lay  down,  appears  to  be 
simply  the  very  reasonable  rule,  that  until  the  buyer  has  seen 
the  goods  and  had  an  opportunity  of  judging  whether  they  are 
the  gooda  he  purchased,  he  cannot  be  said  to  have  accepted 
them.  Even  this  privilege  he  may  waive,  as  in  the  case  be- 
fore Lord  Campbell,  by  a  resale  of  them,  or  any  other  act  dis- 
tinctly and  unequivocally  asserting  ownership,  himself  taking 
the  risk  of  an  error  in  the  quantity  or  quality ;  but  in  the 
absence  of  such  act  concluding  him,  he  seems  clearly  to  retain 
it.  Indeed,  it  is  hard  to  see  how  he  can  accept  and  receive 
what  he  has  never  seen.  The  distinction  suggested  is  between 
accepting  and  receiving  the  goods  as  those  which  he  purchased, 
and  accepting  them  as  satisEiictory,  so  as  to  preclude  subsequent 
objection  on  the  ground  of  concealed  defects ;  and  it  seems  to 
be  well  illustrated  in  the  late  case,  already  referred  to,  of  Hunt 
V.  Hecht,  in  the  Court  of  Exchequer. 

%  SSI.  In  that  cose,  one  of  the  defendants,  who  were  part- 
ners, called  upon  the  plaintiff,  a  bone 'merchant,  for  the  pur^ 
pose  of  buying  bones.    He  there  saw  a  heap  containing  a 
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quantity  of  the  kind  he  desired  to  buy,  but  intennised  with 
others  which  were  uufit  for  maiiufacturiug  purposes.  He  ulti- 
mately agreed  with  tlie  plaintiff  to  buy  the  heap  if  tlie  objec- 
tionable bones  were  taken  out.  It  waa  arranged  between  the 
parties  that  the  plaintiff  should  deliver  the  bones  at  a  certaiu 
quay  -in  sacks  marked  in  a  particular  way,  and  the  defendants 
tlieu  sent  to  the  wharfingers  an  order  to  receive  the  bones  and 
ship  tliem  by  a  certain  lighter,  the  order  containing  a  mem- 
orandiitQ  that  the  wharf  charges  were  to  be  paid  by  them,  the 
defendants.  The  bogs,  marked  as  requested,  wore  received  by 
the  wharfingers  on  the  day  named,  but  the  defendants  did  not 
hear  of  their  being  sent  until  the  following  day,  when  the  in- 
voice was  received.  They  then  examined  the  bones,  and  wrote 
to  the  plaintiff  complaining  of  their  quality  and  declining  to 
accept.them.  The  jury  found  that  the  plaintiff  had  sent  the 
bones  of  the  description  agreed  upon ;  but  the  judge  (Martin, 
B.)  ruled  at  the  trial  that  there  was  no  acceptance  within  the 
seveuteenth  section,  and  nonsuited  the  plaintiff.  A  rule  having 
been  obtained  to  set  aside  the  nonsuit,  and  enter  a  verdict  for 
the  plaintiff,  the  court  on  hearing  ordered  it  to  be  dischai^ed. 
Pollock,  C.  B.,  said:  "I  am  of  opinion  on  the  facts  that  the 
nonsuit  was  right.  The  goods  were  received  by  the  person 
appointed  by  the  defendants,  but  they  were  not  at  any  time  ac- 
cepted. The  defendants  never  saw  them  when  they  were  in  a 
state  to  be  accepted,  because  they  had  not  been  8eparat«d.  A 
man  does  not  accept  flour  by  looking  at  the  wheat  tliat  is  to  be 
ground."  And  so  with  Martin,  B.,  who  said:  "The  contract 
was  for  such  bones  in  the  heap  as  were  ordinarily  merchantable, 
and  they  were  only  bound  to  accept  such  merchantable  bones. 
Directions  were  no  doubt  given  to  the  wharfinger  to  receive 
the  bones,  and  in  one  sense  they  were  received,  but  this  was 
not  on  acceptance  within  the  statute.  There  is  no  acceptance 
unless  the  purchaser  has  exercised  his  option,  or  has  done  some- 
thing that  has  deprived  him  of  his  option." ' 
§  882.  As  waa  before  remarked,  however,  there  may  be  an 

■  See,  also,  what  is  said  by  Bolknd,  B.,  in  Jordan  v.  Norton,  4  Meei.  & 
Wdg.  IfiS.    Alto  Gorbain  v.  Boberti,  80  Verm.  428. 
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act  d(Hte  by  tfa«  buyer,  pending  this  option,  bo  decisive  of  an 
intention  to  be  bound  by  the  contract,  as  to  debar  him  from  the 
ezercise  of  the  option  and  control  the  inference  of  non-accept- 
ance arising  from  the  continuance,  as  for  instance,  reselliug 
the  goods  for  his  own  profit.  The  execution  of  a  vritten 
memorandum  in  the  interim  would  also  certainly  be  such  an 
act.  On  this  ground,  it  was  said  by  Coleridge,  J.,  in  Bushel  t>. 
Wheeler,  that  it  was  not  a  fair  test  that  the  buyer  could  not  be 
held  to  have  accepted  the  goods  so  long  as  the  seller's  right  to 
stop  them  in  trantitU  remained.' 

§  3SS.  But  the  locus  penitaUus  of  the  buyer  remaius  only 
until  he  has  exercised  his  option,  or  done  something  to  deprive 
htnuelf  of  it.  He  may  deprive  himself  of  it,  not  only  by  an  un- 
equivocal and  conclusive  course  of  conduct  affirming  the  con- 
tract, but  also  by  an  unreasonable  detention  of  the  goods  after 
they  have  come  under  his  control;  what  amounts  to  such  a 
detention  being,  in  each  case,  and  in  view  of  all  its  circumstan- 
ces,  a  question  for  the  jury.'  Such  appears  to  be  the  clear  effect 
of  the  modem  decisious,  though  the  rule  is  applied  with  much 
caution.  In  Bushel  v.  Wheeler,  to  which  frequent  reference 
baa  been  made,  the  buyer  designated  the  vessel  for  the  carriage 
of  the  goods,  which  on  their  arrival  were  placed  in  a  warehouse 
belonging  to  the  owner  of  the  vessel,  and  the  buyer  saw  them 
there,  and  said  to  the  warehouseman  that  he  should  not  take 
them,  but  did  not  communicate  this  refusal  to  the  seller  till  the 
end  of  five  montJu.  The  court  held  that  the  learned  judge  who 
tried  the  ease  had  done  wrong  in  inBtmctiug  the  jury  that  there 
had  been  no  acceptance,  but  should  have  left  that  question  to 
them  upon  the  facts  in  the  case.     In  Norman  v.  Phillips,  the 

>  Bashel  o.  Wheeler,  reported  in  note  to  IS  Adel.  A  £11.  M.  B.  142. 

*  Coleman  v.  Gibson,  1  Mood.  &  Rob.  168;  Fercival  t>.  Bloke,  2  Carr. 
&  Pa.  514 ;  Curtis  v.  Pugh,  10  Adol.  &  Ell.  n.  s.  Ill ;  Basbel  t>.  Wheeler, 
'tupra;  Merediti  o.  Meigh,  2  Ell.  &  Bl.  361;  Cuolyffee.Harrison.e  WeU.. 
Hurl.  &  Gor.  909;  Bayles  o.  Lnodj,  4  L.  T.  n.  s.  176;  Ciuack  e.  Robin- 
son, lb.  606;  Gftstle  v.  Sworder,  lb.  865;  Borromcale  v.  Boswonh,  99 
Mass.  381.  See,  however,  Nicbolle  n.  Plume,  1  Cut.  A  Pa.  '272 ;  Spencer 
V.  Hale.  30  Venn.  814. 
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goods  were  sent  by  a  particular  road  to  a  particular  station,  as 
bad  been  the  course  of  dealing  between  the  parties,  and,  on  be- 
ing informed  by  the  railway  clerk  of  ita  arrival,  the  buyer 
stated  to  him  that  he  wonld  not  take  them ;  but  six  weeJa  elapsed 
before  he  communicated  this  refusal  to  the  seller.  The  Court 
of  Exchequer  held  that,  after  the  decision  in  Bushel  v.  Wheeler, 
it  was  impossible  to  say  that  there  was  not  a  aeintUla  of  evi- 
dence of  acceptance  to  go  to  the  jury,  but  that  there  was  not 
enough  to  sustain  the  verdict  for  the  plaintiff  below,  which  tliey 
accordingly  set  aside.'  Whether  the  pertinency  of  such  deten- 
tion to  the  question  of  acceptance  arises  from  the  buyer's  being, 
so  to  speak,  estopped  by  it,  or  from  its  going  to  show  that  ttie 
carrier  was  really  intended  by  the  buyer  to  be  his  agent  for 
accepting  and  receiving  the  goods,  is  a  matter  upon  which  the 
decisions  are  not  clear.  Lord  Campbell,  in  Meredith  v.  Meigh, 
seems  to  put  it  on  the  latter  ground.^ 

§  834.  The  acceptance  and  receipt  by  the  buyer  must  be  qf 
part  of  the  goods,  waret,  or  merchandUe  sold.  It  is  clear  that 
the  mere  taking  of  a  sample,  as  and  for  a  sample,  is  not  an  ac- 
ceptance and  receipt,  so  as  to  make  the  contract  binding.  But 
if  the  sample  taken  make  part  of  the  goods,  etc.,  which  are  the 
subject  of  the  purchase,  it  is  held  that  the  taking  of  it  is  such 
an  acceptance  and  receipt.'  This  rule  is  lud  down  without 
qualification,  and  no  case  appears  to  have  arisen  in  which  it  was 
found  necessary  to  modify  it.  It  may,  however,  be  proper  to 
suggest  a  question  whether  it  might  not  sometimes,  from  all 
the  circomstancea  of  the  bargain,  so  clearly  appear  that  the 
parties  did  not  intend  the  taking  of  the  sample  to  be  binding, 
that  it  would  not  be  so  held,  even  though  it  were  understood 
that,  in  case  the  bargain  was  carried  out,  the  quantity  taken  by 
way  of  sample  should  be  deducted  firom  the  bulk  to  be  delivered. 

'  Normsn  b.  Phillips,  U  Meei.  &  Wele.  277. 

*  Meredith  v.  Heigh,  mpra. 

>  T&Iver  v.  Wett,  Holt,  17S ;  Hinde  v.  Whitehouse,  7  East,  668 ;  Kliniu 
e.  Snny,  6  E*p.  267 ;  Gardner  v.  Grout.  2  C.  B.  K.  8.  340 ;  Davi»  v. 
EarinuD,  1  Allen  (Mua.),  422;  Carver  v.  Lane,  4  K  D.  Smitli  (N.  T.), 
168 ;  Danforth  o.  Walker,  40  Verm.  257 ;  Atwood  i>.  Lncaa,  63  Maine,  608. 
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§  8S4  a.  Not,  in  a  case*  where  the  sale  of  goods  together 
vith  other  matters,  such  as  the  performance  of  services,  consti- 
tute one  indivisil^Ie  contract,  will  it  be  sufficient  that  the  sep- 
vices  have  been  performed,  and  the  benefit  of  them  accepted 
and  received.' 

§  335.  Ill  cousidering  the  question,  where  the  price  of  the 
goods  sold  was  held  to  amount  to  the  sum  fixed  hy  the  statute, 
we  saw  that  the  prices  of  a  number  of  articles,  each  less  than 
that  sum,  but  in  the  aggregate  exceeding  it,  were  to  be  taken 
together,  so  as  to  bring  the  contract  within  the  statute,  if  the 
purchases  were  all  made  at  the  same  time,  or  so  connected  as 
to  show  the  transaction  to  be  one  and  the  same.  And  in  like 
manner,  the  acceptance  and  receipt  of  one,  or  part  of  one,  of 
such  parcels  in  a  combined  purchase  is  sufficient  to  perfect  the 
contract  as  to  the  whole.  It  may  often  be  a  matter  of  some 
diflicnlt7*to  determine  whether  the  transaction  was  one  and  the 
same.  In  the  common  case  of  a  number  of  articles  purchased 
at  private  sale,  of  a  shopman  for  instance,  at  the  same  time 
though  at  separate  prices,  it  is  clear  that  the  ^gregate  is  to  be 
taken  as  the  purchase.'  The  same  has  been  held  as  to  the 
aggregate  of  various  purchases  made  by  a  party  in  the  course 
of  an  auction ; '  and  also  in  a  case  where  the  parties  bad  met 
by  appointment  for  the  purchase  of  timber,  and  had  proceeded 
togetlier  to  several  placea  some  miles  apart,  making  barg^ns 
for  timber  at  each  place  at  separate  prices,  but  all  on  the  same 
day.*  In  each  of  the  instances  referred  to  there  was  a  memo- 
randum  or  bill  of  the  whole  made  out  and  presented,  and  as- 
sented to  by  the  buyer,  to  which  fact  much  weight  was  allowed, 
as  showing  that  the  parties  r^arded  the  transaction  as  one 
and  entire.     Perhaps  as  safe  a  general  test  as  any  will  be, 

'  Hannui  v.  Reeve,  37  Eug.  Law  &  Eq.  302. 

'  EUiatt  D.  Thomas,  S  Mees.  &  WeU.  170  (in  wbich  Hodgaou  t.  Lebret, 
1  Cunp.  233,  BO  far  u  it  ia  opposed  to  the  rule  stated  in  the  text  was  de- 
clared to  be  no  binding  authority)  i  Scott  e.  Eastern  Co.  R.  R.,  12  Meea.  A 
Well.  33.  And  see  Hart  n.  Mills,  IG  Mees.  &  Wels.  S5 ;  Champion  e.  Short, 
1  Camp.  53. 

■  Mills  ti.  Hunt,  17  Wend.  (N.  T.)  333;  amnued,  on  error,  20  Wend. 
131.  *  BiggH  V.  Wbisking,  11  C.  B.  190. 
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whether  either  party  can  be  made  to  take  or  part  with  any  lesa 
.than  the  whole  lot  Where  the  defendant  gave  the  plaintiff's 
travelling  agent  a  positive  order  for  a  quantity  of  cream  of 
tartar,  and  offered  to  take  a  quantity  of  lac  dye  at  a  certain 
price,  which  the  agent  said  was  too  low,  but  agreed  to  write 
to  his  principals,  and  that  if  the  defendant  did  not  hear  from 
them  in  one  or  two  days  he  might  consider  that  his  offer  was 
accepted,  and  the  principals  never  wrote  to  the  defendant,  but 
sent  all  the  goods ;  it  was  held  by  the  Court  of  Queen's  Bench 
that  this  was  not  a  joint  order  for  them  all,  so  as  to  make  the 
acceptance  of  the  cream  of  tartar  the  acceptance  of  the  lac  dye 
also,  and  render  the  defendant  liable  for  refusing  to  accept  the 
latter.^ 

§  S36.  The  Court  of  Exchequer  have  determined  an  inter- 
esting point,  and  one  not  unlikely  to  be  of  frequent  recurrence, 
touching  the  combined  effect  of  the  Statute  of  Charles,  and  of 
Lord  Tenterden's  Act,  so  called  (which  it  will  be  remembered 
concerns  contracts  for  unmanufactured  or  unfinished  goods),  as 
regards  this  matter  of  accepting  one  of  a  lot  of  articles.  The 
defendants  ordered  of  the  plaintifis  certain  lamps,  some  of 
which  were  ready  made,  and  one  was  to  be  made  to  order ; 
the  former  were  afterwards  delivered  and  paid  for,  and  the 
question  was  whether  the  defendants  were  thereby  bound  for 
the  whole.  Iiord  Abinger,  C.  B.,  said:  "The  two  statutes 
mast  be  considered  as  incorporated  together,  and  then  it  is 
plain  that  where  an  order  for  goods  made  and  for  others  to  be 
made  forma  one  entire  contract,  acceptance  of  the  former  goods 
will  take  the  case  out  of  the  statutes  as  regards  the  other  also ; " 
and  Alderson,  6.,  said  :  "  The  articles  bargained  to  be  made 
are  treated  for  this  purpose  as  goods  actually  made,  although 
they  are  not  in  existence  at  the  time  of  the  agreement."^ 
There  seems  to  be  a  difficulty  in  reconciling  this  case  with  the 
settled  rule  that  there  cannot  be  an  acceptance  of  an  article 
before  it  is  delivered  or  ready  for  delivery ;  but  the  spirit  of 

'  Price  e.  Lea,  1  Bwm.  &  Cre».  166. 

*  ScoU  t).  Etetem  Co.  B.  &.,  13  Ueot.  &  Well.  83. 
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that  rule  is  to  the  effect  that  the  inference  of  acceptance,  aris- 
iog  from  the  buyer's  OBauming  to  exercise  more  or  lose  control 
over  an  article,  is  repelled  by  showing  that  do  deliver;  could 
have  or  in  fact  had  taken  place.^  The  case  juat  cited,  how- 
ever, is  peculiar  in  respect  that  so  much  as  was  accepted  waa, 
in  fact,  delivered,  and  that  valid  acceptance  was  made  effectual 
protpectivdy  as  to  the  unfinished  article,  hj  virtue  of  the  con- 
nection between  the  statutes  involved.^  And  in  connection  with 
this  point  of  the  acceptance  of  one  of  a  number  of  articles  not 
all  read;  for  delivery,  it  ma;  be  proper  to  refer  to  the  case  of 
goods  owned  by  two  or  more  persona  in  severalty ;  it  has  been 
held  in  New  Jersey  that  if  all  the  owners  together  make  sale 
of  the  goods,  a  delivery  and  acceptance  of  part  of  one  parcel 
is  sufficient  as  to  the  whole.' 

§  387.  We  nest  come  to  the  question,  when  the  acceptuice 
and  receipt  may  take  place.  On  this  the  seventeenth  section  is 
silent ;  but  whatever  doubt  may  have  formerly  existed,  a  aeries 
of  recent  and  most  respectable  decisions  has  established  that  it 
may  take  place  subsequently  to  tlie  making  of  the  verbal  ^ree- 
ment.*  The  grounds  upon  which  the  opinion  is  supported  are 
prmented  with  great  clearness,  iu  a  late  opinion  of  the  Supreme 
Court  of  Massachusetts,  delivered  by  Bigelow,  J.,  where  the 
point  was  directly  presented  and  decided.  The  opinion  is  so 
valuable,  in  its  bearing  upon  the  true  interpretation  of  the  whole 
section  uuder  consideration,  as  to  justify  an  extended  quotation 
firom  it.    "  There  is  nothing  in  the  statute  which  fixes  or  limits 

'  Ante.  %  323. 

'  Several  uases  which  at  first  sight  create  etsbarrasKment  on  this  point 
may  be  hen:  referred  to;  e.  g.  Kugg  o.  Minet,  11  Kotit,  210;  RhoUe  P. 
Thwaites,  6  Barn.  &  Crea.  36S,  and  Logan  c.  Meaurier,  6  Moo.  P.  C.  116. 
The  two  loriner,  however,  were  determined  belore  the  paMage"  of  Lord 
Tenterdcn's  Act;  and  the  Utter  waa  detennined,  the  report  seeuis  to  show, 
upon  the  old  French  Uw  prevailing  in  Lower  Canada. 

'  Field  0.  Uutik,  2  N.  J.  626. 

*  W&Lkerp.  Musse}',16Meei>.  &  Wels.  802;  Field  t>.  Runk,  2N.  J.626; 
UcKnight  V.  Dunlop,  1  Seld.  (N.  Y.)  542;  Davis  v.  Moore,  1^  Maine  (1 
Sbep.),  427 ;  Spragne  v.  Blake,  20  Wend.  (M.  Y.)  61.  And  see  WhitweU 
e.  Wjrw,  11  Mass.  6 ;  l>anioD  e.  UabonM,  1  Piuk.  (Mass.)  481. 
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the  time  witltin  which  a  purchaser  ie  to  accept  and  receive  part 
of  the  goodB  Bold,  or  give  Bomethin^r  id  earoest  to  bind  tlie  bar- 
gain, or  in  part-payment.  ,It  would  fully  satiBfj  its  (erms  if 
the  delivery  or  part-payment  were  made  in  pursuance  of  a 
contract  previously  entered  iuto.  The  great  purpose  of  ^e 
enactments  commonly  known  as  the  Statute  of  Frauds,  is  to 
guard  against  the  commissiou  of  perjury  in  the  proof  of  cer- 
tain contracts.  This  is  effected  by  providing  that  mere  parol 
proof  of  such  contracts  shall  be  insufficient  to  establish  them  in 
a  court  of  justice.  In  regard  to  contracts  for  sales  of  goods, 
one  mode  of  proof  which  the  statute  adopts  to  secure  this  object 
is  the  delivery  of  part  of  the  goods  sold.  But  this  proTiston 
does  not  effectually  prevent  the  commission  of  perjury ;  it  only 
renders  it  less  probable  by  rendering  proof  in  support  of  tlie 
contract  more  difficult.  So  in  regard  to  other  proviBions  of  the 
same  statute ;  perjury  is  not  entirely  prevented  by  them ;  the 
handwriting  of  the  party  to  be  chained  or  the  agency  of 
the  person  acting  in  his  behalf,  may  still  be  proved  by  the  tes- 
timony of  witnesses  who  swear  falsely.  Absolute  prevention 
of  perjury  is  not  possible.  In  carrying  this  great  purpose  of  the 
statute  into  practical  operation,  it  can  add  no  security  against 
the  damage  of  perjury,  that  the  act,  proof  of  which  ia  necesSaty 
to  render  a  contract  operative,  is  not  contemporaneous  with  the 
verbal  agreement.  A  memorandum  in  writing  will  be  as  effects 
ual  against  peijury,  although  signed  subsequent  to  the  making 
of  a  verbal  contract,  as  if  it  had  been  executed  at  the  moment 
when  the  parties  consummated  their  agreement  by  word  of 
mouth.  So  proof  of  the  delivery  of  goods,  in  pursuance  of  an 
agreement  for  tlieir  sale  previously  made,  will  he  as  efficacious 
to  secure  parties  against  false  swearing,  as  if  delivery  bad  ac- 
companied the  verbal  contract.  It  is  the  fact  of  the  delivery 
under  and  in  pursuance  of  the  f^eemeiit  of  sale,  not  the  time 
when  the  delivery  is  made,  that  the  statute  renders  essential  to 
the  proof  of  a  valid  contract.  It  is  to  be  borne  in  mind  that  in 
all  cases  where  there  is  no  memorandum  or  note  in  writing  of 
the  bai^in,  the  verbal  agreement  of  the  parties  must  be  proved. 
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The  statute  doea  not  prohibit  verbal  'contracts.  On  t]ie  cou- 
trary,  it  preBupposeB  that  the  terms  of  the  contract  rest  in 
parol  proof,  and  only  requires,  in  addition  to  the  proof  of  such 
verbal  agreement,  evidence  of  a  delivery  or  part-payment  nnder 
it.  It  does  not  tlierefore  change  the  nature  of  the  evidence  to 
be  offered  in  support  of  the  contract.  It  merely  renders  it 
necessary  for  the  party  claiming  under  it  to  show  an  additional 
fact  in  order  to  make  it  "  good  and  valid."  The  fallacy  of  the 
argument  pressed  by  the  counsel  for  the  defendant,  eeema  to 
us  to  consist  in  assuming  that  the  contract  takes  its  legal  force 
and  effect  from  the  time  when  its  terms  are  verbally  agreed 
upon ;  and  that  therefore,  being  void  when  made,  it  cannot 
become  valid  by  any  subsequent  act  of  the  parties.  It  would 
be  more  correct  to  say,  that,  unUl  the  formalities  required  by 
the  statute  are  complied  with,  there  is  no  legal  and  valid  con- 
tract entered  into.  The  terms  verbally  agreed  upon  by  the 
parties  amount  to  little  else  than  a  propositioD  for  a  contract ; 
and  it  ia  not  until  delivery  of  part  of  the  goods  takes  place,  or 
part-payment  is  made,  that  it  assumes  the  qualities  of  a  legal 
contract ;  in  t^e  same  manner  as  the  written  memorandum  of 
the  previous  verbal  i^;reement  of  the  parties  becomes  in  law 
the  binding  agreement  between  them.  It  is  not,  therefore,  tlie 
subsequent  delivery  of  goods,  which  gives  vitality  and  force  to 
a  contract  previously  void.  Until  the  delivery  is  made  no 
binding  contract  exists ;  and  when  it  takes  place  the  act  of  the 
parties  unitea  with  their  previous  verbal  understanding  to 
create  a  full,  complete,  and  obligatory  agreement.  In  all  cases 
like  the  present,  a  single  inquiry  operates  as  a  lest  by  which  to 
ascertain  whether  a  contract  is  binding  upon  the  parties  under 
the  Statute  of  Frauds.  It  is,  whether  the  delivery  and  accept- 
aDce,wheDever  they  took  place,  were  in  pursuance  of  a  pre- 
vious agreement.  If  the  verbal  contract  is  proved,  and  a  de- 
livery in  pursuance  of  it  is  sliown,  the  requisites  of  the  stat- 
ute are  fulfilled."  ^ 

■  Mareh  v.  Hyde,  3  Gr&r,  331.    8e«,  alio,  S&le  d.  Dairagb,  2  HiltOD  (N. 
Y.),  184;  Chapin  v.  Potter,  1  lb.  366. 
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§  338.  It  waa  anggeated  by  Chief-Justice  Tindol,  in  a 
receut  case,  tbat  acceptance  and  receipt  after  action  brought 
might  be  sufficient,  considering  the  statute  in  thi»  particular  as 
merely  affecting  the  evidence  of  the  oontraet.'  He  liad  no  oc- 
casion to  decide  the  point,  however,  and  it  is  quite  clear  by  the 
authorittea  upon  an  analogous  question  in  regard  to  the  written 
memorandum,^  as  well  as  upon  the  language  of  the  sectioa, 
that  such  an  acceptance  and  receipt  would  not  answer.  The 
plaintiff  must  have  a  cause  of  action  before  he  sues  ;  the  con- 
tract, until  acceptance  and  receipt,  or  earnest  or  part-payment, 
or  the  making  of  a  written  memorandum,  is  not "  allowed  to 
be  good,"  or,  in  otlier  words,  not  recognized  as  a  valid  contract 
at  all. 

§  339.  It  is  a  very  material  question,  what  it  the  date  of 
the  contract,  when  a  verbal  agreement  is  thus  made  perfect  by  a 
aubaequent  acceptance  and  receipt ;  —  the  date  of  the  acceptance 
and  receipt,  or  that  of  the  original  agreement,  both  of  which 
go  to  compose  the  complete  and  binding  contract?  On  the 
one  hand,  we  may  say,  the  terms  of  the  contract  are  in  the 
firat  instance  agreed  upon,  and  would  be  binding  but  for  a 
difficulty  which  the  subsequent  acceptance  removes,  and  thus 
establishes  the  contract  a£  initio  ;  on  the  other  hand,  we  may 
say,  the  acceptance  is  all  that  gives  the  parties  any  rights,  and 
it  does  so  by  drawing  to  itsolf  the  original  agreement,  which 
then,  and  of  that  date,  becomea  binding  in  law.  Suppose  a 
damage  occur  to  the  goods  in  the  mean  while,  shall  the  pur- 
chaser pay  the  full  value  ?  This  question  aeems  to  have  been 
decided  by  the  Supreme  Court  of  New  York  in  the  affirmative. 
The  defendant  verbally  purchased  four  oxen,  and  left  them  in 
the  plaintilTa  hands  till  he  should  call  for  them ;  meanwhile, 
one  of  the  oxen  died  ;  the  deteudaut  came  afterwards  and  took 
away  the  remaining  three,  and  he  was  held  liable  for  tlie  whole. 
There  was  a  clear  understanding  tbat,  until  called  for,  the 
cattle  were  at  the  defendant's  risk,  but  it  was  verbal  only.^    It 

'  Frickero. 
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is  to  be  regretted  that  the  point  attracted  so  litUe  attention  from 
the  court  as  appears  to  haye  been  the  case. 

§  840.  It  is  hardly  necessary  to  remark,  in  conclusion  of 
this  part  of  our  subject,  that  an  acceptance  once  intelligently 
made  cannot  be  afterwards  revoked,  and  its  effect  avoided.^ 
>  JackEon  V.  W»tta,  1  McCord  (S.  C),  288. 
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CHAPTER  XVI. 

EABMBST  AMD   PAKT-PATHENT. 

§  341.  BESiDEa  the  acceptance  and  receipt  of  part  of  the 
goods  sold,  the  statute  provides  that  the  giving  of  something 
in  eame»t  or  in  parUpayment  of  the  price  eliall  also  have  the 
efTect  of  perfecting  the  contract  and  making  it  binding  upon 
the  parties.  The  giving  of  earnest,  for  the  purpose  of  bind- 
ing a  bargain  waa  recognized  at  common  law,  and  the  statute 
simply  permits  it  as  still  valid  for  that  purpose,  though  the 
bargain  be  by  word  of  mouth.^  As  at  common  law,  however, 
80  under  the  statute,  its  only  effect  is  to  make  the  bargwn  ob- 
ligatory and  to  give  the  buyer  a  right  to  demand  the  goods  on 
payment  of  the  price.^  It  seems  to  be  agreed  that  the  earnest 
must  be  money  or  money's  worth,  in  other  words,  something  of 
valiie,  though  the  amount  be  immaterial.^  And  it  must  be 
actually  pud ;  merely  giving  it  and  then  taking  it  back  a^n, 
or  "  crossing  the  hand  "  witli  it,  will  not  suffice.*  Nor  is  it 
enough  that  one  party  has  tendered  to  the  other  (the  party  to 
be  charged)  payment  or  part-payment,  if  the  latter  declines  to 
receive  it.* 

§  342.  What  shall  amount  to  part-payment  of  the  price 
seems  to  be  a  question  not  altogether  free  from  difficulty.  In 
a  case  of  much  authority  in  New  York,  the  defendant  owed  a 

'  See  Glanvil,  Cap.  XTT.,  ftn  interesting  reference  to  show  how  eloselj 
the  aeventeenth  aectiou  of  the  Bt&tute  purgiies  the  rules  of  the  commoa  law. 

*  L&ngfort  V.  Tyler,  1  Salk.  113 ;  2  Bl.  Com.  447  \  2  Kent,  Cotn.  389 ;  8 
Cunp.  426. 

»  Artcber  p.  Zeh,  6  Hill  (N.  T.>,  200. 

*  Blenkiiigop  v.  Cl&jton,  7  Taunt.  697. 

*  EdgertoD  c.  Hodge,  41  Turn.  676. 
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snm  of  mODey  to  a  Uiird  party,  who  owed  the  plaintiff  a  laif;er 
Bum  upon  a  promissory  note,  and  all  three  agreed  that  the 
defenduit  should  pay  to  the  plaintiff  directly  the  amount  irhich 
be  owed  to  tlie  third  party,  and  that  the  plaintiff  should  credit 
the  amount  on  the  third  party's  cote  held  by  him ;  the  agree- 
ment was  entirely  oral,  and  the  Statute  of  Frauds  of  New  Tort 
was  objected  to  the  plaintiff's  reoorery,  that  statute  extending 
to  the  sale  of  choses  in  action  aa  well  as  goods.  On  error,  it 
was  contended  that  here  was  something  equivalent  to  part-pay- 
ment of  the  money,  because  the  terms  of  the  agreement  were 
such  as  to  exdngniah,  pro  tanto,  the  debt  due  from  the  tiiird 
party  to  the  defendant ;  in  other  words,  that  the  transfer  was 
accepted  as  a  payment,  and  per  »e  worked  a  satisfaction.  But 
the  court  held  that,  even  if  there  had  appeared  to  be  an  ezprees 
agreement  between  the  third  party  and  the  defendant  that  the 
latter  would  absolut^y  credit  the  amount  on  the  former's  not^ 
(whereas  it  was  not  clear  but  that  it  was  conditional  on  his 
finally  recovering  the  whole  amount  from  the  plaintiff),  still  it 
was  not  sufficient  to  take  the  contract  out  of  the  statute, 
because  no  indorsement  or  receipt  was  ever  actually  made. 
Cowen,  J.,  speaking  for  the  coart,  said  the  object  of  the  statute 
"was  to  have  something  pass  between  the  parties  betida  ma-e 
wordty  some  symbol  like  earnest  money.  Here  every  thing  lies 
in  parol."' 

§  S42  a.  The  principle  of  this  decision,  that  a  mere  agree- 
ment to  pay  money,  without  actual  payment  or  giving  credit 
by  some  manual  act,  is  not  sufficient  to  satisfy  the  Statute  of 
Frauds,  has  been  affirmed  in  New  York,  and  seems  to  be 
entirely  conformed  to  the  spirit  and  policy  of  the  statute.^    In 

'  Artcherr.  Zoh,  6  Hill  (N.  Y.),  200;  Bwbin  o.  Hyde,  30  Barb,  N.  Y. 
266 ;  Mattice  o.  Allen,  83  lb.  648.  TbU  tbe  note  of  s  tUnl  penon  given  M 
pByment  will  take  a  bargain  for  g[>[>da  out  of  the  itatute  is  clear.  See  Combs 
t).  Bateman,  10  Barb.  (N.  T.)  678.  Qucere,  bow  it  may  be  in  Massachnsetti 
ae  to  tbe  purcbaaer's  own  note,  which  ia  there  regarded  aa  payment  if  given 
with  that  intention. 

■  Ely  r.  Oimiby,  12  Barb.  670 ;  Brand  v.  Brand,  49  Barb.  316 ;  Brsbin 
9.  Hyde,  32  N.  Y.  619;  Teed  p.  Teed,  44  Barb.  96.  And  >ee  Gihnan  «. 
Hill,  36  N.  H.  811. 
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a  case  which  has  somewhat  lately  come  before  die  Court  of 
Exchequer,  the  plaintiff,  then  owing  the  defendant  four  pounds 
and  odd,  sold  him  a  lot  of  leather,  the  price  of  which  exceeded 
ten  pounds,  and  agreed  that  the  defendant  might  deduct  or  set 
off  from  the  payment  to  be  made  for  the  leather  the  amount 
already  owing  to  him  by  the  plaintiff.  The  defendant  returned 
the  leather  aa  inferior  to  the  sample,  and  demanded  the  money 
previously  due  him,  on  which  the  plaintiff  brought  his  action 
for  the  agreed  price  of  the  leather,  less  the  old  debt,  insisting 
that  the  agreement  as  to  the  allowance  of  the  old  debt,  on  the 
price  of  the  leather,  was  a  pari>-payment  of  such  price  and 
took  the  bargain  out  of  the  statute.  All  the  Barons  agreed 
that  it  could  not  be  so  regarded,  because  such  agreement  was 
part  of  the  bai^in  for  the  leather  ;  such  bargain  being  to  buy 
the  leather  at  a  certain  price,  leas  the  old  debt;  and  so  denied 
the  motion  for  a  new  trial.  But  it  was  said  that  if  the  defend- 
ant had  agreed  to  extinguish  the  old  debt,  and  receive  the  plain- 
tifTs  goods  pro  tatUo  instead  of  it,  the  law  might  hare  been 
satisfied  without  the  ceremony  of  paying  to  the  defendant  and 
repaying  it  by  him.*  The  decision,  however,  went  upon  the 
ground,  clearly  presented  by  the  case,  that  the  agreement  was 
that  the  defendant,  tcAen  he  paid  for  the  goods,  and  if  he  paid, 
might  deduct  the  old  debt ;  thus  evidently  leaving  that  deduction 
contingent,  somewhat  as  in  the  New  York  case  above  quoted. 
So  far  as  the  suggestions  of  the  Barons  on  the  other  point  are 
concerned,  they  seem  to  involve  a  little  difficulty.  Doubtless, 
if  the  parties  to  the  suit  bad  been  changed,  the  defendant 
suing  the  plaintiff  for  the  four  pounds  and  odd,  the  latter  conld 
have  defended  on  showing  that  he  bad  paid  the  debt  in  leather ; 
bat  suppose  the  bargain  of  the  leather  had  been  wholly  fixed 
by  the  parties,  and  afterwards  they  had  agreed  that  the  old 
debt  might  be  waived  or  released  by  way  of  part-payment ; 

■  Walker  v.  Mtutey,  16  Meet.  &  Web.  902.  This  caie  is  recognized  ia 
Dow  K.  Worthen,  37  Verm.  112,  where,  however,  the  facta  do  not  seem  to 
differ  aDbsttutiaU}*  from  those  in  Walker  v.  iltuBej,  and  jM  the  atatnte 
was  held  not  to  apply. 
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votild  that  have  been  safficient,  without  any  receipt  or  other 
act  showing  the  release  ? 

§  343.  We  bare  seen  that  the  acceptance  and  receipt  of 
part  of  the  goods  may  be  subsequent  to  the  making  of  the 
oral  bargun,  but  that-it  should  be  before  action  brought.  The 
same  cases  and  the  same  reasoning  seem  to  apply  so  clearly  to 
a  part-payment  also,  that  it  is  not  considered  necessary  to  refer 
to  them  faere.^ 

'  AfOe.  §§  337,  S38.  And  ue  Tliomp«on  t>.  Alger,  12  Met.  (Maw.)  435. 
Contra  (appftrentlj),  Chftpin  e.  Potter,  1  Hilton  (N.  Y.),  866. 
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CHAPTER  XVn. 

THE  FORH,  EIC.,  OF  THE   HEHOBANDDH. 


§  344.  Im  considering  the  important  subject  of  the  i 
randum  in  writing  required  by  the  Statute  of  Frauds  in  cases 
of  ooutracts,  it  seems  expedient  to  examine,  first,  those  matters 
vhich  are,  so  to  speak,  external  to  the  contract,  or  such  as 
merely  concern  the  execution  of  the  memorandum,  and  Btamdlg, 
the  contract  itself,  or  the  contents  or  substance  of  the  memo- 
randum. The  first  branch  of  the  subject  will  include  all  ques- 
tions relating  to  the  form,  material,  etc.,  of  the  memorandom, 
as  well  as  to  the  signature  required  and  the  agency  for  signing ; 
and  the  discussion  of  it  will  be  attempted  in  the  present  chapter. 

§  345.  The  fourth  section  of  the  statute  provides  that  no 
action  shall  be  brought  upon  any  of  the  contracts  Hiere  enu- 
merated, "  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  he  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or 
some  person  thereunto  by  him  lawfully  authorized."  And 
the  provision  in  regard  to  the  memorandum  under  the  seven- 
teenth section,  relating  to  the  sales  of  goods,  is  the  same,  except 
in  the  use  of  the  plural,  "  parties  to  be  charged."  ^  A  note  or 
memorandum,  then,  is  all  that  is  required ;  not  a  solemn  or  for- 
mal agreement. 

§  346.  This  note  or  memorandum  must,  of  course,  be  such 
as  to  import,  generally,  a  transaction  of  the  nature  which  is 
claimed  to  be  proved  by  it ;  but  the  form  of  it  is  entirely 
immaterial,  a  letter,  properly  signed  and  containing  the  neces- 
^  '  Sfiopoit,  §  366. 
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Bary  particulars  of  the  agreement,  is  a  sufficdeat  mem<N*aiidum.^ 
And  BO  several  letters,  or  other  writings,  may  be  taken  together 
to  make  the  memorandam.^  And  a  letter,  or  other  instmnieDt, 
signed  by  the  proper  party,  may  for  this  purpose  be  taken  in 
oonnection  with  a  previous  writing  not  signed  ;  *  but  it  cannot 
be  taken  in  connection  with  a  writing  referred  to  in  it  as  to  be 
subsequently  prepared.*  In  all  oases  the  mutual  relation  of 
the  several  writings  relied  on  must  appear  upon  their  face,  and 
cannot  be  established  by  parol  evidence."  But  an  offer  by  let- 
ter of  the  party  to  be  charged  may,  it  seema,  be  proved  by 
parol  to  bare  been  accepted  by  the  plaintiff,  *  and  where  the 
defendant  wrote  a  letter  agreeing  to  give  a  marriage  portion, 

■  Forater  v.  Hale,  3  Yea.  696 ;  Tawney  i\  Crowther,  3  Bro.  C.  C.  318 ; 
Weatem  v.  Runell,  3  Tea.  &  Bes.  188;  Sftanderaon  e.  JackMD,  2  Boa.  & 
PqD.  236;  Brettel  o.  Willi&ma,  4  Wela.,  Hurt.  &  Gord,  623;  AUeo  v.  Ben- 
nett, 3Taniit.  169. 

*  Allen  o.  Bennett,  3  Taont.  169 ;  Brettel  v.  Williama,  4  Wela..  HurL  & 
Gord.  623 ;  Jackaon  P.  Lowe,  1  Bing.  8 ;  Owen  «.  Thomu,  3  M7I.  ft  Keen, 
858 ;  Tarlander  o.  Codd,  Tut.  ft  Ruaa.  352 ;  Salmon  YaUt  Uan'g  Co.  e. 
Goddard,  14  How.  (S.  C.)  447  ;  Farkfaunt  v.  Van  Cortlandt,  14  Johna.  {N. 
T.)  15;  Tallman  t>.  Franklin,  14  N.  T.  684;  Lemed  n.  Wannemacher,  9 
Allen  (Maaa.)  416;  Hnddleatone  v.  Brtacoe,  11  Yes.  588;  Howard  0. 
Okeover,  cited  8  Swanat.  421 ;  Forater  v.  Hale,  6  Yea.  306 ;  Felthonae  t>. 
Bindley,  7  L.  T.  k.  b.  835.  In  Chapman  0.  Bluck,  5  Scott,  515,  4  Bing. 
N.  C.  187,  a  demise  was  made  hy  lettera. 

*  Tawney  c.  Crowther.  3  Bro.  C.  C.  318 ;  De  Biel  c.  Thomson,  S  Beav. 
469 ;  Colea  v.  Trecothick,  9  Yea.  234 ;  Sannderaon  t>.  Jackaon,  3  Eap.  181 ; 
Weatem  o.  RuBsell,  8  Yes.  &  Bea.  187 ;  Dodge  v.  Van  Lear,  5  Cranoh  (C. 
C),  278;  GaleD.  Mizon,  6  Cow.  (N.  T.)  448;  Toomer  «.  Dawaon,  Chevea 
(8.  C).  68. 

*  Wood  n.  Midgley,  5  De  6.,  M.  &  G.  41. 

*  Clioau  V.  Cooke,  1  Sch.  ft  Lef.  22 ;  Jacob  i>.  Kirk,  2  Moo.  ft  Bob.  221 ; 
MontacDte  ■>.  Maxwell,  Stra.  236 ;  Morion  c.  Dean,  18  Met.  (Maaa.)  888 ; 
Moale  v.  Buchanan,  11  Gill  ft  .Tohna.  (Md.)  314;  Freeport  v.  Bartol,  3 
Greenl.  (Me.)  345;  Abeel  v.  Badcliff,  18  Johna.  (N.  T.)  300;  Nichola  ir. 
Johnaon,  10  Conn.  198 ;  Ide  «.  Stanton,  15  Yeno.  690 ;  Adams  r.  McMillan, 
7  Port.  (Ala.)  7S ;  Wanl  p.  Kirkman,  5  Cuah.  (Misa.)  828 ;  O'Donnell  p. 
Leeman,  48  Maine,  158;  Blair  v.  Snodgraas,  1  Sneed  (Tenn.),  1 ;  Willeyo. 
Roberta,  27  Misionri,  388 ;  Boardman  v.  Spooner,  13  Allen  (Mass.) ,  358 ; 
Stocker  v.  Partridge,  2  Rob.  Sap.  Ct.  (N.  Y.)  193 ;  Wilkinaon  v.  Evans, 
Law  R.  1  Com.  Yt.  407.  It  aeems  that  faatening  two  or  more  papers  to- 
gether, after  thej  have  been  aeparatel^  prepared,  is  not  auffideut.  Tallman 
«.  Franklin,  3  Daer  (N.  T.),  395. 

*  WatU  t>.  Ainsworth,  6  L.  T.  x.  B.  252. 
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and  afterwards  wrote  another  retracting  it,  and  ended  by  agree- 
ing orally  to  stand  by  his  first  letter,  it  was  held  that  his  first 
letter  was  set  up  by  the  oral  agreement  and  made  binding  upon 

§  347.  Although  one  writing  refer  Bpecifically  to  another, 
the  terms  of  the  intended  contract  may  still  be  left  in  doubt, 
and  the  requirement  of  the  statute  be  unsatisfied,  for  want  of 
certainty  in  the  writing  referred  to.  Thus,  in  the  case  of 
Brodie  v.  St.  Paul,  which  was  a  suit  in  equity  to  enforce  an 
^reement  to  execute  a  lease,  the  parties  had-  signed  an 
agreement  referring  to  another  paper  as  containing  the  terms 
and  conditions ;  but  this  paper  contained  other  terms  and  con- 
ditions besides  those  which  were  to  be  embraced  in  tlie  pro- 
posed lease,  the  latter  embracing  only  such  among  Uiem  as  the 
defendant  had,  on  the  previous  occasion  read  to  the  plaintiff. 
The  court  rejected  parol  testimony  to  show  what  passages  bad 
been  so  read,  as  manifestiy  against  the  Statute  of  Frauds.' 

§  848.  Boydell  v.  Drummond  is  a  conspicuous  case,  bearing 
upon  the  general  rule  above  laid  down.'  The  Messrs.  Boydell, 
being  about  to  publish  an  illustrated  Shakespeare,  prepared 
two  prospectuses  containing  the  terms,  etc., on  which  the  num- 
bers were  to  be  furnished ;  and  had  them,  and  also  a  book  en- 
titied  simply  "  Shakespeare  subscribers,  their  signatures  "  (but 
not  referred  to  in  tlie  prospectuses,  nor  referring  to  tiiem), 
lying  about  the  shop.  The  defendant  put  his  name  down  in 
the  book  among  the  subscribers ;  bat  it  was  held  in  the  Court 
of  Queen's  Bench  that  he  was  not  liable  on  his  subscription, 
there  being  no  such  connection  between  the  prospectuses  and 
the  book,  on  their  face,  as  to  enable  the  court  to  consider  them 
together  as  constituting  one  complete  memorandum.  There 
was  also  in  the  case  a  letter  &om  the  defendant,  in  reply  to  one 
from  the  plaintiff  calling  upon  him  to  take  and  pay  for  his 
numbers,  wherein  he  said  tiiat  he  ceased  taking  the  num* 
hers  of  the  Boydell  Shakespeare  many  years  before,  in  conse- 

■  Bird  V.  Blosee,  2  Vent.  361. 

*  Brodie  0.  St.  Paul,  1  Tei.  Jr.  326.    But  see  UcDoiuld  e.  LongboUom,   . 
2  L.  X.  N.  8.  607.  '  Boydell  c.  Dnmunond,  11  Eatt,  142. 
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quoace  of  the  mgagemaU  not  being  fulfilled  on  the  part  of  the 
proprietors,  etc. ;  but  notwithstanding  it  was  urged  b;  the 
counsel  that  do  other  engagement  between  the  parties  was 
shown  to  have  existed,  beyond  what  was  contained  in  the  pro- 
spectus, the  court  held  the  letter  insufficient ;  Lord  EUenbo- 
rough  remarking  that  the  engagement  could  not  be  shown  to 
be  that  of  the  particular  prospectus,  without  parol  evidence, 
which  the  statute  would  exclude  ;  but  if  there  had  been  a  plain 
r^erence  to  the  p<a-ticular  pro^>eetus,  that  might  have  helped 
the  plaintiS*. 

§  849.  It  would  -seem,  however,  to  be  not  entirely  clear  that 
of  the  several  writings  relied  upon  as  forming  the  memoran- 
dum, one  most  refer  specifically  to  the  other,  although  several 
of  the  cases  state  the  rule,  in  general  terms,  to  that  effect.  In 
Allen  V.  Bennet,  the  defendant  having,  by  his  agent,  made  and 
signed  a  memorandum  for  the  sale  to  the  plaintiff  of  "  8  cwt. 
of  fine  shag  tobacco,"  and  of  a  quantity  of  rice  and  other  to- 
bacco, and  it  being  objected,  in  an  action  for  non-delivery,  that 
the  plaintiff's  name  did  not  appear  in  the  writing,  a  letter  was 
produced,  written  by  him  to  the  defendant,  in  which  he  says : 
"  The  8  cwt.  of  fine  sh^  tobacco  I  wish  immediat«ly  for- 
warded, as  I  have  sold  it,  and  it  is  wanted.  I  likewise  want 
the  invoice  of  the  rice  and  the  other  tobacco."  It  was  held  that 
this  letter  was  so  connected  with  the  first  memorandum  that  it 
might  be  read  therewith  to  show  the  name  of  the  buyer.'  Again, 
in  the  case  of  Johnson  t>.  Dodgson,  in  the  Court  of  Exchequer, 
.the  memorandum  of  a  bai^io  for  the  sale  of  hops,  signed  by 
the  plaintiff's  agent,  was  as  follows  :  "  Sold  John  Dodgson  [tlie 
defendant]  27  pockets,  Playsted,  1836,  Sussex,  at  lOSs. ;  4 
pockets,  Selme,  Beckley,  at  Qot.  The  bulk  to  answer  the  sam- 
ple," etc.  The  defendant,  on  the  same  day,  wrote  to  the  plun* 
tiOs  requesting  them  to  deliver  "  the  27  pockets  Playsted,  and 
the  4  pockets  Selme,  1836,  Sussex,"  to  a  third  party.  It  was 
insisted  that  the  defendant's  letter  and  the  previous  memoran- 
dum should  not  be  read  together ;  that  parol  evidence  must  be 
>  Allen  p.  BcDuet,  8  Tamit.  178. 
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iDtrodaced  to  nhow  that  there  vas  011I7  one  such  contract ;  1. 1., 
for  hops  of  a  certain  descriptioa.  To  that  Lord  Abinger  said : 
"  The  statute  does  not  absolutely  exclude  parol  erideoce.  It 
only  requires  that  there  shall  be  a  note  of  the  contract  in  writ- 
ing, in  order  to  exclude  &aud  or  mistake  in  its  terms."  It 
was  not  found  necessary  in  the  decision  to  pass  upon  this  point, 
but  the  opinion  of  the  majority  of  tho  court  appears  to  have 
been  that  the  letter  and  the  previous  writing  were  so  connected 
as  to  form  one  memorandum  to  satisfy  the  statute.  Lord 
Abinger,  in  delivering  judgment,  after  remarking  that  the  case 
was  clear  on  other  grounds,  said :  "  If  it  rested  upon  the  ques- 
tioa  as  to  the  recognition  of  the  contract  by  the  letter,  there 
might  have  been  some  doubt,  although  even  upon  that  I  should 
have  thought  the  reference  to  the  only  contract  proved  in  the 
case  sufficient."  Bolland,  B.,  expressed  his  inclination  to  hold 
the  same ;  but  Parke,  B.,  said,  that  if  the  question  had  turned 
upon  that  point,  he  should  have  had  very  considerable  doubt 
whether  the  letter  referred  sufficiently  to  the  contract ;  remark- 
ing that  it  referred  to  the  subject-matter,  but  not  to  the  specific 
contract.^ 

§  350.  It  appears  also  to  have  been  decided  by  the  Supreme 
Court  of  the  United  States,  in  a  recent  case,  that  a  memo- 
randum of  a  bai^ain  for  the  sale  of  goods,  signed  by  the  de- 
fendant, but  ambiguous  in  some  of  ite  terms,  might  be  read  in 
connection  with  a  bill  of  parcels  subsequently  made  out  by  the 
seller  and  not  signed  by  the  defendant  at  all,  for  the  purpose  of 
explaining  those  ambignities ;  though  the  former  writing  con- 
tained no  reference  to  any  thing  outside  of  itself,  and  the  latter, 
80  far  as  the  report  shows,  merely  imported  a  sale  correspond- 
ing with  that  indicated  in  the  memorandum.^ 

§  851.  The  memorandum  may  also  be  in  the  form  of  a  receipt 

<  Johiuon  c.  Dodgaon,  2  Meea.  &  Wela.  G53.  It  «&a  uid  in  the  argu- 
ment of  thu  cue,  apon  the  authority  of  Keuuett  e.  Milbank,  1  Moo.  &  Sc. 
102,  that  ft  letter  from  a  debtor,  to  save  agaiDtt  the  Statute  of  LimitatioiM, 
muBt  refer  apeciGcallj  to  the  debt  in  qnestion ;  but  Parke,  B.,  remarked  that 
that  wu  qneitiouable,  and  dted  Lechmere  o.  Fli'tcber,  1  Cm>.  &  Meea.  6SS. 

■  Salmon  FalU  Htm.  Co.  r.  Goddsid,  1*  How.  446. 
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for  the  purchaBe-money  of  land ;  ^  or  of  a  bill  of  parcels ; '  or 
of  a  stated  accouot,  in  which  the  Tender  of  land  charges  him- 
aelf  with  the  price ; '  or  of  an  order,*  or  of  the  return  of  a  sberifif 
apon  an  execution.^  A  vote  of  a  corporation  entered  on  their 
recorda,  signed  by  their  clerk,  is  a  sufficient  memorandom.^ 
In  cases  of  sales  by  anction,  the  entry  of  the  purchaser's  name 
with  the  price,  etc.,  in  the  sales  book  of  the  auctioneer,  oom- 
pletes  the  memorandum  ;  ^  provided  that  the  book  he  so  headed 
and  otherwise  arranged  that  the  entry  shall  be  intelligible  and 
show  what  the  transaction  is.^  So  with  the  note  book  of  a 
broker,  so  far  as  his  entries  therein  are  to  be  resorted  to  for 
proof  of  any  bargain  and  sale  effected  by  him  in  that  capacity. 
But  it  has  been  much  disputed,  whether  the  broker's  entry  in 
his  book  is  the  memorandum  intended  by  the  statute,  or  the 
bought  and  sold  notes  which  he  hands  to  his  respective  parties. 
It  is  clearly  settled  that  the  bought  and  sold  notes  ti^tber 
constitute  a  binding  memorandum,  though  the  broker  make  no 
entry  in  his  book.^    But  for  this  purpose,  the  rule  is,  they  must 

>  BsrickmAn  n.  Kuj-kendoll,  6  Blackf.  (lad.)  21 ;  Ellis  ■>.  Deftdnum,  i 
Bibb  (Kj.),  467 ;  Bvun  p.  Protbero,  13  Eng.  Law  &  Eq.  163. 

*  SalmoD  Fftlli  U&nuftctariiig  Co,  t>.  Goddard,  11  How.  (S.  C.)  447; 
Batturi  V.  Sellers,  6  H»it.  &  Johns.  (Md.)  117;  Hairkiiis  v.  Chace,  19 
Pick.  (MuE.)  502. 

*  Barry  v.  Coombe,  1  Pet.  (8.  C.)  640 ;  Parker  v.  Molver,  1  Desaus.  Ch. 
(S.  G.)  289 ;  Boarland  t>.  Ctmntj  of  Peoria,  16  LI.  538. 

*  Lened  t>.  Wannemacher,  9  Allen  (Mats.),  416. 

»  Han80iiP.BarneB,3GiU&Johns.(Md.)369;  Fenwickr. Floyd,  1  Hair. 
AGiU  (Md.),  172 ;  Barneyo-Patterson,  6  Harr.  &  Johns.  (Md.)  205 ;  Elfeo. 
Gadsden,  2  Rich.  (S.  C.)  373;  Nichol  v.  Ridley,  S  Yer^.  (Tenn.)  63. 

*  Tufts  c  Plymonth  Gold  Mining  Co.,  14  Allen  (Mats.),  407 ;  Jobnaon 
V.  Trinity  Cb.  Soc.,  11  Ibid.  123;  Cbue  n.  Lowell,  7  Gny  (Uau.),  S3; 
Rhoades  s.  Caatner,  12  Allen,  ISO. 

^  See  tbe  cases  cited  in  note  to  S  369,  post.  A  copy  of  sucb  entry,  bow- 
ever,  is  not  admiauble  to  biud  tbe  parties.  Davis  t.  Robertson,  3  Cons. 
(S.  C.)  71. 

*  GiU  p.  Bicknell,  2  Cusb.  (Mass.)  358 ;  Fiivt  Baptist  Cbarcb  of  Ithacft 
V.  Bigelow,  16  Wend.  (N.  Y.)  28.  The  Beviied  Statutes  of  New  York 
and  the  statutes  of  some  other  States  have  expressly  provided  what  shall  be 
tbe  Datore  of  the  book  in  which  an  auctioneer's  entry,  to  be  biodiug,  muat 
be  made.     See  Appendix. 

*  Hawes  B.  Forster,  1  Moo.  &  Rob.  S68 ;  Bncker  p.  Cammeyer,  1  Esp. 
105 ;  Hicka  :>.  Hankin,  4  lb.  114 ;  Chapman  e.  Partridge,  fi  lb.  266 ;  DuA.- 


D,qit,zeabvG00»^lc 


864  BTATUTB   OP  FRAUDS.  [CH.  XVD. 

agree  in  their  terms.'  'When  thoy  do  not  agree,  or  when  they 
both  atate  a  contract  diSerent  from  tliat  eotered  in  the  book,  the 
questiou  is  presented,  which  ie  the  memorandum  ;  and  on  this 
point  there  is  unquestionable  conflict  in  the  decisions.  In  the 
latest  of  the  English  cases,  however,  it  was  determined  by  a 
majority  of  the  judges  of  the  Queen's  Bench,  that  if  the  bought 
and  sold  notes  differ,  reference  may  be  had  to  the  book  entry, 
as  being  really  the  memorandum,  of  which  the  notes  were 
merely  meant  as  copies.*  Which  of  the  two  shall  govern  when 
the  notes  state  a  different  contract  from  the  book  entry,  is  the 
more  direct  and  essential  question,  and  it  seems  to  be  still  un- 
decided; though  Erie,  J.,  in  the  case  in  the  Queen's  Bench, 
intimates  that,  in  the  absence  of  any  commercial  usage  to  rely 
exclusively  on  the  notes,  the  parties,  by  accepting  and  acquies- 
cing in  them,  might  be  taken  to  have  ratified  the  bargain  therein 
expressed,  and  so  adopted  it  instead  of  the  original  entry.  Of 
course,  if  there  are  no  bought  and  sold  notes,  or  none  which 
agree  together,  and  no  book  entry,  the  contract  cannot,  so  iar 
as  it  depends  upon  written  evidence,  be  enforced ; '  unless,  in- 
deed, as  has  been  suggested,  the  defendant,  by  recognizing  one 
of  the  notes  as  containing  correctly  the  terms  of  the  bargain, 
may  be  considered  to  have  accepted  and  ratiEed  it.* 
ertoD  V.  Lilwal,  1  Stark.  126 ;  Soames  d.  Spencer,  1  Dow.  &  Rj.  33 ;  Short 
■>.  Spackman.  2  Bam.  &  Adol.  962 ;  Grant  v.  Fletcher,  5  Ban.  &  Cres.  436 ; 
GooDDP.  Aflalo,  6  lb.  117;  Tnunsn  n.  Loder,  II  Adol.  &  Ell.  689;  Sive- 
wiigbt  0.  Archibald,  17  Adol.  &  EU.  m.  b.  103. 

■  Gumming  P.  Roebuck,  Holt,  172 ;  Thornton  e.  Kempster,  6  Taunt.  786; 
Gregaon  v.  Ruck,  4  Adol.  &  £U.  n.  S.  737 ;  Grant  r.  Fletcher,  and  Sive- 
irriKht  B.  Archibald,  nipra ;  Peltier  c.  CollinB,  9  Wend.  (S.  Y.)  4S9 ;  Davia 
v.  Shields,  26  lb.  341 ;  Suydam  v.  Clark,  2  Sand.  (N.  Y.)  183. 

*  Sivewright  v.  Archibald,  xupra.  And  see  Hawei  v.  Foroter,  n^m; 
Hinde  e.  Whitebonae,  7  Eaat,  668 ;  Fitta  v.  Beckett,  13  Heea.  &  Well.  743 ; 
HeTinan  e.  Neale,  2  Camp.  337;  'BioratDn  v.  Ueuz,  Moo.  A  M«L  43; 
ThomtoD  r.  Charles,  9  Meea.  &  Wela.  802 ;  Townend  e.  DrakeTotd,  I  Car. 
&  Kir.  20;  Toomer  v.  Dawion,  Cherea  (S.  C),  OS.  Where  Uie  bought 
and  aold  notei  constitute  the  memorandum  relied  on,  it  must  bo  so  avecred 
in  the  declaration.    Rayner  e.  Linthorne,  Rj.  &  Moo.  826. 

■  Grant  e.  Fletcher,  6  Barn.  &  Cres.  436;  Sivewright  v.  Archibald, 

'  Erie,  J.,  in  SiTOwrighl  e.  Archibald,  fupra.  In  this  caae  the  judges, 
being  divided,  delivered  opinioDi  teriaim,  and  the  whole  lobject  of  broker'a 
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§  852.  It  is  equally  immaterial  vhether  the  memorandam  ia 
written  iu  ink,  or  pendl,  or  otherwise ;  or  it  may  be  not  vritteu 
at  all,  hut  printed  or  stamped.^ 

§  352  a.  Ab  to  the  ttjne  when  it  must  he  executed,  it  is  set- 
tled that  it  may  be  at  any  time  subsequent  to  the  formation  of 
the  contract  by  the  parties  and  before  action  brought.'  It  has 
been  aometimee  doubted  whether  it  might  not  be  after  action 
brought,  upon  the  ground  that  the  statute  only  meant  to  secure 
written  evidence  of  the  contract.^  But  there  appears  to  have 
been  no  direct  decision  to  that  eflbct,  and  the  weight  of  opinion 
as  well  as  of  reason  is  against  it.* 

§  353.  In  the  case  of  auctioneers,  the  general  rule  just 
stated  seems  not  to  apply.  In  Buckmaster  v.  Harrop,  Lord 
Chancellor  Erskine  decided  (the  point  being  directly  presented 
on  the  facts)  that  an  auctioneer's  entry,  to  be  valid  as  a  mem- 

not«fl  and  entries  will  be  found  there  discuued  tX  length  and  the  authoritiea 
carefullj  examined. 

'  Saundereon  n.  Jackson,  2  Bos.  &  Full.  238;  Schneider  v.  Norris,  3 
Maole  &  S.  286 ;  Jacob  v.  Eirk,  2  Moo.  &  Bob.  221 ;  Pitta  o.  Beckett,  13 
Heee.  &  Welt.  743;  G«M7  t>.  Fhjsic,  6  Bam.  &  Cres.  294;  CUson  P. 
Baile}-.  14  Johns.  (N.  Y.)  484;  VieL'e  e.  Oegood,  8  Barb.  (N.  Y.)  133; 
M'Dowcll  t,  Cbambera,  1  Strobh.  Eq.  (S.  C.)  347 ;  Draper  t>.  Pattina,  2 
Speers  (S.  C),  293,  Aa  to  aignaturo  by  printing,  see  post,  §  356.  And 
hj  telegraph,  see  Hazard  e.  Day,  14  Allen,  494. 

*  See  ante,  §  346,  and  cases  there  cited,  where  letters  of  the  defendant 
recognizing  the  L'Ontract  were  held  lulBdent  to  charge  him.  Also,  Williams 
t>.  Bacon,  2  Gray  (Mass.),  387;  Sivewrtgbt  o.  ArcUbald,  17  Ad.  &  EU. 
N.  8.  107,  114. 

*  Fricker  a.  Xbomlinson,  1  Man.  &  Gr.  773.  And  se«  Netion  v.  Dabois, 
18  Johns.  (N.  Y.)  176. 

<  Bill  v.  Bament,  9  Mees.  &  Wels.  36.  Erie,  J.,  in  Sivewright  v.  Archi- 
bald, 17  Adol.  &  EIL  M.  a.  108.  See  ante.  %  338.  In  Rose  e.  Cunynghame, 
11  Tes.  &50,  before  Lord  Eldon,  where  it  was  necessary  for  the  plaintiff  to 
show  a  binding  contract  for  the  purchase  of  land,  existing  prior  to  the  exe- 
cution of  a  will  by  the  purchaser,  so  that  (the  contract  being  regarded  in 
equity  as  executed)  the  will  would  pass  that  land,  it  was  argued  that  a  letter, 
irrilten  prior  to  the  execution  of  the  will,  might  be  read  in  conoecUon  with 
a  deed  made  snbsequeatly  to  its  execntion,  so  aa  to  eons^tute  a  anffident 
memorandum  of  the  purchase.  It  does  not  appear  that  Lord  Eldon  noticed 
the  point,  but  he  decided  against  the  sufficiency  of  the  writings  relied  upon, 
on  other  grounds. 
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oraadum,  must  be  made  coDtemporaneonaly  with  the  sale  ;  ^  and 
the  languf^  of  many  of  the  casea,  apparently  uncontradicted, 
is,  that  the  name  of  the  purchaser  must  be  written  down  by 
him  immediately  after  tlie  announcement  of  the  bid  and  the 
descent  of  his  hammer  ;  by  which  we  should  understand,  be- 
fore proceeding  to  put  up  another  article.  Mr.  Justice  Story, 
referring  to  this  rule  as  to  auctioneers,  puts  it  on  the  ground 
that  men  are  not  to  be  "  ensnared  by  contracts  aubsequenily 
reduced  to  writing  by  their  agents."  '  Hia  remark  is  casually 
made,  howevor,  and  the  rule  itself  is  referred  to  by  him  in 
illustration,  merely,  of  an  entirely  difierent  question  under  the 
statute.  K  we  except  this  remark,  there  appears  to  be  no 
decision  upon  the  question,  whether  a  memorandum  made  by 
an  agent  (other  than  an  auctioneer)  acting  for  the  party  to  be 
charged,  must  be  contemporaneous  with,  or  immediately  fol- 
low, the  transaction,  any  more  than  if  made  by  the  party  him- 
self. No  such  exception  appears  to  have  been  suggested  by 
those  judges  who  hare  had  occasion  to  lay  down  the  general 
rule,  that  the  memorandum  may  be  made  at  any  time  before 
action  brought ;  and  we  do  sometimes  find  that  rule  laid  down 
with  more  or  less  distinct  inclusion  of  the  case  of  signature  by 
an  agent,  though,  as  was  before  remarked,  without  its  being 
made  a  point  in  the  decision."  Again,  the  exception  seems  to 
be  irreconcilable  with  what  we  have  seen  to  be  settled,  namely, 
that  a  broker's  bought  and  sold  notes,  though  there  be  no  pre- 
vious book  entry  made  by  him,  constitute  a  binding  ^memoran- 
dum ;  for  such  notes  imply  a  legal  contract  antecedently  made 
and  concluded.  And  if  the  exception  should  be  admitted  in 
casea  of  agency  generally,  it  would  leave  open  the  question, 
what  lapse  of  time  would  deprive  the  i^^nt's  signature  of  its 
efficacy ;  a  question  which,  there  being  no  natural  criterion,  as 
in  the  case  of  the  auctioneer's  entry,  could  not  fail  to  present 

■  Backmuter  o.  Harrop,  18  Vei.  466.  And  aee  MewB  v.  Cart,  38  £.  L. 
&  E.  368.  ■  Smith  p.  Arnold,  6  Mu.  (C.  C.)  419. 

*  See,  in  parUcalar,  Sivemight  e.  Archibald,  tvpra,  per  Erie,  J.,  and 
Hud.  p.  298,  per  Ptttaioa,  J. 
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mucti  difficulty.  It  is  At  all  times  in  the  power  of  the  princi- 
pal to  revoke  the  agent's  authority  to  sign,  before  he  has  exe- 
cuted it ;  and,  on  the  whole,  we  may  be  well  justified  in  hesi- 
tating to  accept  a  casual  remark,  even  of  such  an  emiueat 
jurist,  as  a  binding  statement  of  the  law  on  this  point. 

§  353  a.  The  cases  since  BackmaBter  v.  Harrop,  however, 
appear  to  rest  on  the  distiuotion  between  the  auctioneer's 
agency  for  the  seller  and  his  ^;ency  for  the  buyer.  The 
fiirmer,  they  seem  to  concede  (against  the  decision  of  that, 
case)  may  continue  so  as  to  authorize  the  auctioneer  to  sign  the 
memorandum  at  some  time  atler  the  sale ;  but  the  latter,  it  is 
held,  must  be  exercised  at  the  time  of  the  aale.^ 

§  354.  We  shall  presently  see  that  whether  a  memorandum 
is  or  is  not  signed,  within  the  meaning  of  the  statute,  depends 
upon  the  iutention  of  the  party  iu  affixing  his  name.  But  the 
rule  in  regard  to  the  intention  of  the  party  does  not  seem  to 
be  BO  narrowly  applied,  iu  determining  whether  a  paper  suffi- 
cienUy  executed  for  the  purposes  of  a  memorandum  shall  bind 
the  party  as  such.  Where  a  paper  is  drawn  up  and  signed  for 
the  mere  purpose  of  having  an  agreement  prepared,  as,  for 
instance,  an  inventory  of  artides,  or  a  list  of  beads  to  be  em- 
braced therein,  it  is  of  course  not  to  be  itself  taken  as  the 
agreement.^  And  although  drawn  up  as  the  final  obligation,  if 
it  is  retained  by  the  party  signing  it,  and  never  in  any  way 
delivered  as  his  agreement,  it  cannot  bind  him.'  But  an  in- 
strument BO  drawn  as  to  Twogaixa  the  obligation,  though  not 
for  that  special  purpose,  will,  if  it  is  delivered  to  the  other 
party  and  accepted  by  him,  suffice  for  a  memorandum  under 

1  Mewi  V.  Cut,  1  Hurl,  fr  Nonn.  484;  GO)  e.  Bicknall,  2  Cu«h.  356; 
Horton  D.  JAcCtitj,  58  Mtuue,  394. 

■  Cooke  0.  Tombs,  2  AnsL  420;  Pipkin  e.  Jamea,  1  Homph.  (Tenn.) 
326.  And  see  Whitcharch  t>.  Bevia,  2  Bra.  C.  C.  S&9 ;  Thyuiie  p.  GleogiU, 
3  GI.  &  Fin.  M.  e.  131 ;  HonuumU  e.  Maxwell,  Stra.  336 ;  Bom  t>.  CaayBg- 
hune,  11  Vet.  560 ;  Glongall  e.  Barnard,  1  Keen,  769. 

■  Grant  v.  Levan,  4  Barr  (Fa.),  883;  JoIuuod  v.  Brook,  31  iSiaa.  17; 
Sanborn  t>.  Sanborn,  7  Gnj  (U>m.),  142.  Bat  see  Bowlei  d.  Woodion,  6 
Grat.  (Va.)  17a 
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the  statute.'  As  was  said  b7  the  Supreme  Court  of  the 
United  States,  in  a  case  where  the  memorandum  relied  on  was 
a  atatement  of  account :  "  Courts  of  Equity  are  not  particular 
as  to  the  direct  and  immediate  purpose  for  which  the  written 
evidence  of  a  contract  is  created.'"  And  it  aeems  the  same 
remark  applies  with  equal  force  to  Courts  of  Law,  as  regards 
the  Statute  of  Frauds.  Letters  addressed  to  a  third  party, 
for  instance,  stating  and  affirming  a  contract,  may  be  used 
against  tlie  writer  as  a  memorandum  of  it.*  And  an  instru- 
ment intended  to  operate  as  of  a  higher  nature,  hut  insufficient 
for  that  purpose,  as,  for  instance,  a  deed  of  land  which  is  de- 
fective in  not  having  an  habendum,  or  a  bond  to  convey  land, 
signed  after  the  obligatory  part  instead  of  at  the  foot,  may  be 
arailable  as  a  simple  memorandum.*  Of  course,  a  memoran- 
dum prepared  and  intended  to  bind  the  parties  is  not  deprived 
of  its  effect,  because  it  is  preliminary  to  the  preparation  of  a 
more  solemn  and  formal  inBtrument." 

§  S55.  Whatever  be  the  form  of  the  memorandum,  the 
statute  requires  that  it  be  tigned.  Though  it  should  be  all 
written  out  with  the  party's  own  hand,  there  must  still  he  a 
signature.^     Sealing  does  not  appear  ever  to  have  been  consid- 

■  Ellis  V.  DeadiDRD,  1  Bibb  (Kj.'),  467 ;  Smith  v.  Arnold,  S  Mu.  (C.  C.) 
416;  ShipfWjir.  Derrison,  6  Eap.  190;  Evu»  v.  Prothero,  13  E.  L.  ft  £. 
163;  Howe  v.  Dewing,  2  Graj  (Mus.)  476;  l>arreU  e.  Evub,  7  L.  T.  M. 
s.  97.  And  see  Dobell  v.  Hutcbinson,  3  Adol.  &  £11.  365;  Sngden,  Yen- 
don  and  Purrbarcra,  114. 

■  Barry  v.  Coombe,  1  Pet.  (S.  C.)  640. 

'  Uoore  V.  Hart,  1  Vera.  110;  AyliSe  v.  Tracy,  3  P.  Wmi.  65;  Fugate 
p.  Hanford,  3  Litt.  (Ky.)  262.  And  see  Neal  P.  Cox,  Peck  (Tenn.),  443. 
A  BuggeitioD  is  apparently  made  to  tfae  contrary,  though  not  acted  upon,  in 
Bulk  V.  Piokwell,  1  Will.  (Verm.)  167 ;  Clark  v.  Tucker,  2  Sand.  (N.  T.) 
167;  Kinloch  t>.  Savage,  1  Speers,  Ch.  (S.  G.)  470;  Wright  o.  Cobb,  fi 
Sneed  (Tenn.),  143. 

*  Reevea  v.  Pye,  1  Cranch  (C.  C).  219;  Argenbrig^t  e.  Campbell,  3 
Hen.  &HuD.  (Va.)  114;  GibMn  i>.  Holland,  Law  B.  1  Com.  PI.  1. 

*  Fowle  V.  Freeman,  9  Vet.  361.  See,  however.  Wood  e.  Midgley,  6 
De  G.,  M.  &  G.  41. 

*  Bawdes  o.  Anthunt,  Preo.  in  Ch.  402 ;  HawUni  e.  Holmei,  1  P.  Wma. 
770 ;  and  Ithel  o.  Potter,  there  dted ;  Selby  e.  Selby,  3  Meriv.  2 ;  Hubert 
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ered  aecesa&ry  under  the  fourth  seotioa.^  But  whether  sealing 
amounts  to,  and  may  take  place  of,  a  signature,  within  the 
meaning  of  that  section,  is  a  question  which,  it  seems,  must  be 
considered  still  open.  It  was  said  by  a  majority  of  the  judges 
in  the  case  of  Lemayne  v.  Stanley,  decided  within  four  years 
after  the  enactment  of  the  Statute  of  Frauds,  that  a  party's 
sealing  bis  will  was  a  sufficient  signature,  for  that "  iignum 
was  no  more  than  a  mark,  and  sealing  was  a  sufficient  mark 
that  this  was  his  will."  '  Next,  it  is  reported  by  Strange  that 
Chief-Justice  Raymond,  on  an  issue  directed  out  of  Chancery, 
ruled  that  sealing  a  will  was  a  signing  within  the  Statute  of 
Frauds  and  Perjuries.'  And  still  later,  as  appears  in  the  re- 
port of  Atkyns,  Lord  Hardwicke  "  seemed  to  tliiuk  that  seal- 
ing without  sigaiug,  in  presence  of  the  witness,  would  bare 
been  sufficient "  to  make  a  will  good,  but  said  it  was  a  point 
proper  to  be  determined  at  law.*  A  few  years  afterwards  the 
Exchequer  barons  condemned  tlie  opinion  of  the  judges  in 
Lemayue  v,  Stanley,  considering  it  a  strange  doctrine,  for  that, 
. "  if  it  were  so,  it  would  be  very  easy  for  one  person  to  foi^ 
any  man's  will  by  only  forging  the  name  of  any  two  obscure 
persons  dead,  for  he  would  have  no  occasion  to  forge  the  testa- 
tor's hand ;  "  and  they  said  that  if  the  same  thing  should  come 
in  question  again,  they  should  not  hold  that  sealiug  a  will  only 
was  a  sufficient  signmg  within  the  statute.^  More  lately,  Lord 
Bldon,  in  the  case  of  Wright  v.  Wakeford,  alluding  to  the  old 
doctrine  that  sealing  was  sufficient  where  the  statute  prescribed 
signing,  declared  that  the  contrary  had  been  held  for  a  long 
time,  adding  that  "  so  far  is  sealing  from  being  equivalent  to 

V.  Moreaa,  12  Moo.  216 ;  Habert  p.  Tunier,  4  Scott  (N.  R.),  466 ;  Bkilejr  v. 
Ogden,  a  Johns.  (N.  Y.)  399  ;  Andenon  v.  Harrold,  10  Ohio,  3119;  Barry 
V.  Law,  1  Craii<;h  (C.  C).  77. 

■  Wheeler  e.  Newton,  Prec.  in  Ch.  16 ;  8.  c,  more  fally  reported  in  3 
Eq.  Cae.  44,  c.  6 ;  WorraU  v.  Munn,  1  Seld.  (N.  Y.)  233 ;  FarrU  ».  Martin, 
and  Martin  v.  Farris,  la  Humph.  (Tenn.)  496. 

•  Lemayne  e.  Stanley,  3  Lev.  1.     '  Wameford  o.  Warneford,  Stra.  764. 

*  Gtylw  r.  Gryle,  2  Atk.  177.  Bat  aee  Grayaon  c.  Atkiusori,  2  Ves.  Sen. 
464,  *  Smith  n.  Evana,  1  Wilo.  313. 
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sigDiDg  that  it  is  determinod  that  sealing  is  not  necessary."  ^ 
But  his  Lordship  refers  to  uo  cases  in  support  of  his  remark. 

§  855  a.  Within  a  very  few  years,  the  Court  of  Exchequer 
have  had  this  queetion  under  consideration  in  a  case  arising 
directly  upon  the  fourth  section  of  the  statute,  There  an  agree- 
ment, which  vas  by  its  terms  not  to  be  performed  within  a 
year  from  the  making,  was  pot  in  writing  and  sealed  but  not 
signed.  Tlicre  was  a  subsequent  written  notice  signed  by  the 
defendant,  referring  to  this  writing  so  as  in  tlie  opinion  of  tlie 
court  to  make  a  complete  memorandum,  and  to  render  a  deci- 
sion as  to  the  sufficiency  of  sealing  unnecessary ;  but  notwith- 
standing that,  each  of  the  barons  expressed  his  unqualified 
opinion  that  tlie  prior  instrument,  being  sealed,  was  sufficient 
within  the  statute.  Baron  Rolfe'e  remarks  very  clearly  present 
the  argument  upon  which  his  associates  and  himself  rested 
that  opinion.  He  says:  "I  am  strongly  inclined  to  tliink  that 
the  statute  does  not  extend  to  deeds,  because  its  requirements 
would  be  satisfied  by  putting  their  mark  to  the  writing.  The 
object  of  the  statute  was  to  prevent  matters  of  importance 
from  resting  on  the  frail  testimony  of  memory  alone.  Before 
the  Norman  time,  signature  rendered  the  instrument  authentic. 
Sealing  was  introduced  because  the  people  in  general  could  not 
write.  Tlien  tliere  arose  a  distinction  between  what  was  sealed 
and  what  was  not  sealed,  and  that  went  on  until  society  be- 
came more  advanced,  when  the  statute  ultimately  said  that 
certain  instruments  must  be  authenticated  by  signature.  That 
means  that  such  instruments  are  not  to  rest  on  parol  testimony 
only,  and  it  was  not  intended  to  touch  those  which  were  already 
authenticated  by  a  ceremony  of  a  higher  nature  than  a  signa- 
ture or  a  mark."' 

'  Wright  V.  Wakeford,  17  Tee.  454.  With  anbiniuioii,  hoirever,  it  maj 
be  said  to  be  quite  obvious  that  although  sealing  ma/  not  be  precisely  equir- 
alent  to,  it  may  be  something  higher  and  more  soletDn  than,  mer«  signature  j 
■0  that  the  infi^rence  that  it  iraa  insufficient  would  not  follow  from  its  bung 
unnecessary.     See,  aleo,  Morrison  o.  Toumour,  18  Vea.  175. 

*  Cheny  ».  Hemming,  4  Wels.,  Hurl.  &  Gord.  631.  See  anit,  §  S,  as  to 
sealing  being  a  sufficient  execution  of  a  lease  under  the  first  section  of  the 
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§  S55  b.  Although,  in  this  case,  as  iu  all  its  prode 
(except  perhaps  that  reported  by  Strange),  the  point 
sufficieucy  of  sealing  vas  not  necessarily  passed  upon,  t 
deliberate  expressioo  of  tlie  opinion  of  so  eminent  a 
must  be  admitted  to  carry  with  it  great  weight,  and,  it 
goes  nearly  to  settle  the  question.  Upou  whatr  may  be 
considered  the  most  serious  ailment  against  it,  name 
facility  of  foi^ng  an  inatrament  autlientiCAted  by  sealing 
it  must  be  admitted  that  there  is  no  more  danger  tt 
allowiug  the  mark  of  the  party  for  that  purpose,  and  the 
liias  always  been  held  sufficieut.^ 

§  356.  A  printed  signature  will  also  answer  the  re 
ments  of  the  statute,  if  it  appear  to  have  been  bo  inte 
Thus,  if  a  trader  who  is  in  the  habit  of  delivering  printed 
of  parcels  to  which  his  name  is  prefixed,  delivers  one  coi 
log  the  necessary  particulars  of  the  coutractrit  is  suffic 
In  a  case  where  the  defendaut's  name  as  vendor  waa  pr 
at  the  head  of  a  bill  of  parcels,  and  the  plaintiff's  nan 
vendee  waa  written  in  below  in  the  defendant's  handwri 
Lord  Ellenborongh  held  that  the  defendant  had  thus  affii 
the  printed  name  as  his  own ;  but  remarked  that  if  the 
had  rested  merely  on  the  printed  name,  unrecognized  by, 
Dot  brought  home  to,  the  party,  as  being  printed  by  him  c 
his  authority,  so  that  the  printed  name  had  been  unappropri 
to  tlie  particular  contract,  it  might  have  afforded  Bome  d 
whether  it  would  not  have  been  trenching  upon  the  statul 
have  admitted  it."    There  would  seem  to  be  no  doubt  tl 

>  Selby  V.  Selb;,  8  Merir.  2 ;  Schneider  n.  Noma,  2  Maule  &  S. 
per  Lord  Etlenborongh.  And  see  Uie  following  cases  holding  the  exec 
or  a  will  by  mark  to  be  good.  Wilaon  v.  Beddard,  12  Sim.  28;  Tayl 
Dening,  S  Nev.  &  Per.  228 ;  Jackaou  e.  Van  Dusea,  5  Johns.  (S.  Y.) 
In  re  Field,  3  Curt.  (Prer.)  762. 

*  Saunderionp.  Jackson,  3  Esp.  181.  And  see  CommoDnealth  p. 
9  Gray  CMmb.J.  M7  !  Lerned  p.  Waonemacher,  9  Allen,  417. 

■  Schneider  v.  Norris,  2  Uaule  &  S.  286.  Since  the  Revised  Statm 
New  York,  requiring  the  memoranduin  to  be  "  subscribed,"  it  ia  htld  it 
State  that  an  actual  manual  subscription  in  writing  is  necessary,  aod  t 
printed  signature  is  not  sufficient.  Vielie  n.  Osgood,  8  Barb.  132 ;  Da 
Bhielda,  26  Wend.  3£1. 
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man's  stamping  or  impressing  bis  name  himself  on  the  mem- 
orandum is  a  good  signature.^ 

§  357.  In  regard  to  the  place  of  tlie  signature,  there  is  no 
restriction.  It  may  be  at  the  top,  or  in  the  body,  of  the  mem- 
orandum as  well  as  at  tho  foot.  It  was  held  in  a  very  early 
case  that  an  instrument  in  a  testator's  handwriting,  commencing 
"  I,  A.  B.,  do  make,"  etc.,  was  sufficiently  signed  aa  a  will ; ' 
and  the  same  rule  has  been  applied  in  many  cases  of  mem- 
oranda  of  agreement  commencing  in  the  some  way,  or  in  the 
tlurd  person,  as  "  Mr.  A.  B.  proposes,"  etc'  But  the  name, 
besides  being  in  his  handwriting,  must  always  be  inserted  in 
such  a  manner  as  to  authenticate  the  instrument  as  the  act  of 
the  party  executing  it,  or,  in  other  words,  to  amouut  to  an 
acknowledgment  that  it  is  his  agreement.^  The  mere  insertion 
of  his  name  in  the  body  of  an  instrument,  where  it  is  appli- 
cable to  a  particular  purpose,  will  not  constitute  a  signature 
within  the  meaning  of  the  statute.^  And  although  it  be  so 
inserted  as  to  control  and  direct  the  entire  instrument,  etill  the 
better  opinion  seems  to  be  that  its  insertion  must  also  be 
intended  as  a  final  signature,  and  that  if  it  appear  that -the 
instrument  was  to  be  farther  executed,  it  will  not  be  taken  to 
have  already  been  sufficiently  signed.  Such  was  the  decision 
of  the  High  Court  of  Delegates,  in  a  ease  of  a  will  where 
both  real  and  personal  property  were  disposed  of,  and  the  tea- 

'  Pitta  e.  Beckett,  13  Uees.  &  Wels.  748.  Quart,  if  this  wonid  not 
latisTy  tbe  New  York  statute  cited  in  the  last  note  ? 

*  Lemapie  d.  Stanley,  3  Lev.  1 ;  Freem.  638. 

*  Knight  e.  Crockford,  1  Esp.  188;  Ogilvie  v.  Foljambe,  8  MpHt.  53; 
Morrison  e.  Tournoar,  18  Ves.  175 ;  Propert  c.  Parker,  1  Row.  &  My.  626 ; 
Western  v.  Russell,  3  Ves.  &  Bea.  187 ;  Penniman  v.  Hartshorn,  13  Mass. 
87;  Hawkins  v.  Chace,  19  Pick.  (Mass.)  502;  Yerby  e.  Grigsby,  9  Lei^ 
(Va.),  387  ;  BUakley  e.  Smith,  II  Simons,  160;  Holmes  b.  Mackerel,  8  C. 
B.  (n.  8.)  789.  The  New  York  Court  of  Appeab  have  decided  (reversing 
die  judgment  of  the  Supreme  Court),  that  since  their  Revieed  Statutes  re- 
quiiing  the  memorandum  to  be  tubacribed,  the  signature  must  be  at  the  foot 
James  v.  Patten,  2  Seld.  9. 

'  See  cases  cited  in  last  note.  The  Supreme  Court  of  Maryland  has  re- 
pudiated this  doctrine.     Higdon  v.  Thomas,  1  Harr.  &  Gill,  139. 

'  Stokes  D.  Moore,  1  Cox,  219;  Hubert  r.  Turner,  1  Scott,  n.  b.  466; 
Cabot  0.  Haakins,  3  Kck.  (Mats.)  96.    But  see  Higdon  P.  Tbonms,  tupra. 
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tatrix  signed  aad  sealed  it,  a  clause  of  attestation  in  the  com- 
mon form  being  subjoined,  but  there  was  no  subscription  of 
witnesses;  and  the  will  was  found,  at  her  death,  wrapped  in 
an  envelope  on  which  was  written,  "I  signed  and  sealed  my 
will  to  have  it  ready  to  be  witnessed  the  first  opportunity  I 
could  get  proper  peraons ; "  it  was  held  not  well  signed  so  as 
to  pass  even  the  personal  property.'  The  same  view  has  been 
taken  by  high  authority  in  several  cases  arising  upon  the  fourth 
section.^  It  was  criticised  by  Lord  Eldon,  it  is  true,  in  Saun- 
derson  v.  Jackson,  where  he  siud  that  if  a  man  make  a  mem- 
orandum commencing,  "  I,  A.  B.,"  etc.,  it  is  held  sufficient, 
though  it  is  manifest  he  intends  a  farther  signature.^  But  it 
may  be,  with  diffidence,  questioned  whether  this  broad  observa- 
tion is  justified  by  the  authorities.  Where  instruments  com- 
mencing in  the  first  person  have  been  taken  to  be  well  signed, 
without  subsequent  subscription,  they  generally  appear  to  have 
been  so  attested,  or  accompanied  by  acts  of  the  party  so  clearly 
showing  that  he  regarded  the  instrument  aa  complete,  as  to  re- 
pel the  presumption  of  an  intention  to  make  a  farther  execu- 
tion ;  *  in  cases  of  instruments  commencing  in  the  third  person, 
as  "  Mr.  A..  B.  agrees,"  etc.,  such  a  presumption  does  not  arise. 

'  Walker  V.  Walker,  I  Meriv.  603. 

■  Hubert  o.  Turner,  4  Scott,  m.  r.  486 ;  Hawkins  p.  Cbace,  19  Pick. 
(Mass.)  502 ;  Bany  v.  Coombe,  1  Pet.  (S.  C.)  640.  And  see  Parker  t>. 
Smith.  1  CoU.  608 ;  McConneU  v.  Brillbart,  17  III.  354 ;  Wise  e.  Ray,  3 
Iowa,  430;  M'Millen  ».  Terrell,  23  Ind.  163.  AUo,  the  valuable  remarki 
of  Mr.  Fell,  Merc.  Guar.  Appendix,  No.  V. 

'  SaandersoD  v.  Jackson,  2  Bos.  &  Pull.  238. 

*  See  the  remark  of  L.  C.  B.  Skinner,  in  Stokes  c.  Moore,  1  Cox,  219. 
In  Knigbt  V.  Crockford,  1  Esp.  I8S,  the  derendant  drew  up  a  paper  in  the 
first  penon,  and  the  plaintiff  after  approTing  of  its  terme,  required  the  fol- 
lowing to  be  added :  "  That  the  parties  bound  tbemselvea  to  its  performaDue 
under  a  penalty  of  £100 ; "  and  the  defendant  added  it  with  bis  own  hand, 
and  it  was  signed  by  the  plaintjff  and  attested  by  a  witness ;  and  the  defend- 
ant, thou^  he  did  not  sign  it,  allowed  the  plaintiff  to  take  it  away ;  it  was 
dedded  that  the  memorandum  was  binding  upon  the  plaintiff.  The  decision 
•eems  to  be  amply  justified  upon  the  ground  that  the  defendant,  by  his 
written  addition  to  the  instrument,  recognized  it  as  perfectly  executed  by 
him  beforehand. 
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Actual  delivery  of  a  memorandum  of  the  former  class  aa  the 
agreement  of  the  party,  and  perhaps  the  ret  gesta,  the  circum- 
Btauces  attending  tlie  vriting  of  it,  would  he  taken  into  con- 
uderation  to  determine  whether  it  was  signed  within  the  intent 
and  meaning  of  the  law.^ 

§  858.  In  an  early  case  in  Massachusetta,^  the  memorandnm 
was  as  follows :  "  HarUhom  Sf  Amaldy  of  Providence,  Dee. 
13,  1813.  I  sold  to  the  above  gentlemen  39  bales  upland 
cotton  at  40  cents,  60  days  for  approved  security.  Silas 
Penniman.  Bills  to  he  made  out  in  the  namei  of  Sartthom 
^  Arnold,  Warden  ^  Billingg,  and  Andrew  Taylor."  The 
words  in  italics  were  written  by  the  defendant  Hartshorn,  the 
residue  by  the  plaintiff;  and  it  appeared  (parol  evidence  being 
admitted  for  that  purpose)  that  the  plaintiff  read  the  memoran- 
dum to  Hartshorn.  It  wa«  objected  that  it  was  not  properly 
signed,  the  names  of  the  defendants  being  above,  and  not  below, 
the  body  of  the  paper.  Thia  objection  the  court  overruled ; 
but  there  was  another  point,  not  taken  at  the  argument  or 
noticed  in  the  decision,  which  seems  worthy  of  consideration. 
The  paper  was  actually  signed  by  Penniman,  the  plaintilT,  and, 
from  its  whole  structure,  seems  to  have  been  intended  for  hia 
signature ;  and  this  feature,  on  the  principle  stated  in  the  pre- 
ceding section,  should  ordinarily  have  deprived  of  its  efficacy 
as  a  signature  the  insertion  of  the  defendant's  name  above.' 
According  to  this  case,  therefore,  it  seems  that  the  same  paper, 
though  adapted  to  the  signature  of  one  party  only,  may  be 
signed  by  both ;  the  one  subscribing,  and  the  other  inserting 
his  name  elsewhere  in  the  instrument,  by  way  of  recognition  of 
>the  contract.*    The  words  which  follow  the  signature  of  Peu- 

'  Hairkiiu  e.  CWie,  mpra;  Evan*  x>.  A£ii\ej,  8  MiMOuri,  177.  Witb 
farther  rererence  to  the  qnestion  of  pla<.-e  of  sigDature,  see  Sanborn  s.  San- 
born,  7  Gray  (MasB.),  142;  Schneider  t>.  Norris,  3  Haule  &  S.  286;  John- 
ion  V.  Dodgion,  2  M.  &  W.  6fi3 ;  Duirell  v.  Etbiu,  T  L.  T.  m.  a.  97. 

'  Penninian  r.  Hartahorn,  18  Ma8».  87. 

*  Evans  o.  Ashley,  8  Miaaouri,  177. 

*  See  Block  e.  Gompertx,  7  W.,  H.  ft  G.  662 ;  Kcight  «.  Crockford,  1 
Esp.  188 ;  Johnion  p.  Dodgaon,  2  Meea.  &  WeU.  663. 
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nimaii  are,  in  the  present  instance,  particularly  to  be  noticed, 
as  conveying  such  recognition  qnite  unequirocallj. 

§  359.  But  it  has  been  decided  that  a  signature  as  leitnest 
may  bind  as  principal  the  part;  signing ;  and  this,  certainly,  is 
not  easy  to  reconcile  irith  the  rule  that  a  signature,  to  be 
valid,  must  be  so  placed  as  to  authenticate  the  instrument  as 
the  act  of  such  party.  The  doctrine  was  strongly  condemned 
by  Lord  Denman,  0.  J.,  in  a  comparatively  late  case,'  but 
still  appears  to  be  tenable  under  such  limitations  as  are  pre- 
sented ill  the  instances  where  it  was  actually  applied.  It  was 
first  held  in  Welford  v.  Beazloy,  where  the  defendant  verbally 
promised  to  give  the  plaintiff  jE1,000  as  a  marriage  portion, 
and,  articles  being  drawn  up  to  that  effect  and  read  over  to 
ber,  she  put  her  name  to  them  in  the  place  for  the  witness's 
signature;  Sir  Thomas  Sewell,  M.  R.,  held  it  sufficientiy 
signed  by  her  as  principal.'  And  afterwards,  in  Coles  v. 
Trecothick,  an  auctioneer  who  bad  authority  to  sell  certain 
lota  of  land  at  private  sale,  told  the  owner  that  he  had  two 
confidential  clerks  through  whom  he  transacted  great  part 
of  his  business,  and  who,  in  his  absence,  would  outer  into 
contracts,  and  the  owner  assented,  and  afterwards  the  auc- 
tioneer contracted  for  the  sale  of  one  of  the  lots,  and  after 
he  had  left  town,  one  of  the  clerks  signed  tlie  memorandum 
thus :  "  Witness,  Bvan  Phillips,  for  Mr.  Smith,  Agent  for  the 
Seller."  Iiord  Eldon  held  the  signature  sufficient  to  bind 
the  owner,  and  laid  down  the  rule,  that  "  where  a  party,  or 
principal,  or  person,  to  be  bound,  signs  as,  what  he  cannot  be, 
witiiess,  he  cannot  be  understood  to  sign  otherwise  than  as 
principal."^  He  adds  that  the  signature  of  an  agent,  not  a 
contracting  party,  as  a  witness  would  not  be  sufficient ;  and 
this  qualification  appears  to  apply  to  the  case  before  Lbrd 

1  Gosbdl  o.  Archer,  2  Adol.  &  Ell.  506. 

'  Welford  t>.  Bewley,  1  Wila.  118. 

*  Coles  V.  Trecothick.  9  Ves.  234.  See  Hill  o.  JohnBton,  3  Ired.  Eq. 
(N.  a)  432.  In  Fu-ka  c.  Briokerhoff,  2  EUU  (N.  Y.),  663,  it  wu  held  Uut 
a  Bignattire  at  the  foot  of  a  pronuBBorj  note,  following  those  of  the  makera, 
muBt  be  intended  to  be  a  Bignstnre  aa  guarantor. 
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Denman,  where  the  signature  (in  'he  witness's  place)  was  by 
one  who  was  proTed  aliunde  to  be  the  clerk  of  the  auctioneer, 
the  principal,  bat  did  not  on  the  face  of  the  instrument  appear 
to  be  or  to  represent  the  contracting  party ;  whereaa,  in  Coles 
V.  Trecothick  that  fact  did  appear. 

§  360.  M'otwithstanding  the  doctrine  that  the  signature 
must  be  sucli  as  to  authenticate  the  instrument,  it  has  been 
held,  in  an  early  case  in  Massachusetts,  that  a  signature  in 
blank  will  sufhce  to  bind  the  party  to  a  guaranty  afterwards 
inserted  over  it  by  his  agent,  whose  express  authority  to  do  so 
may  be  proved  by  parol.^  The  decision  is  briefly  reported, 
and  Btands  directly  opposed  to  that  of  the  Supreme  Court  of 
New  Hampshire  a  few  years  later,  where  the  reasons  against 
the  admisBion  of  such  an  exception  are  very  forcibly  stated. 
It  is  there  urged  that  such  a  signature  cannot  be  said  to  au* 
thenticate,  or  bind  the  party  signing  to  an  admission  of,  what 
is  afterwards  inserted ;  and  the  court  say :  **  There  is  a  mate- 
rial difference  between  authorizing  an  agent  to  sign  a  contract 
already  written,  or  make  and  sign  an  agreement,  and  author- 
izing an  agent  to  reduce  to  writing  a  contract  already  made. 
Where  an  agent  has  been  authorized  to  sign  a  contract  reduced 
to  writing,  as  soon  as  his  authority  and  signature  are  proved 
the  writing  becomes  evidence  of  the  terms  of  tlie  contract. 
The  authority  of  signature  may  be  proved  by  parol."  "  So 
where  an  agent  has  been  authorized  to  make  a  contract,  and 
has  reduced  it  to  writing  and  signed  it,  when  his  authority  and 
signature  are  proved  the  writing  itself  becomes  evidence  of  the 
contract ;  and  although  the  principal  may  deny  the  authority 
and  signature  of  the  agent,  he  would  not  be  permitted  to  in- 
troduce evidence  to  show  that  the  contract  made  by  the  agent 
was  different  from  the  written  contract.  In  both  these  cases, 
the  signature  of  the  t^ent  is  an  admission  that  the  contenta  of 

>  Ulen  ti.  Kittredge,  7  Mms.  236.  See,  also,  Underwood  ».  Hosuck,  38 
m.  208;  BlacknaU  0.  Pwiih,  Jones'  Eq.  (N.  C.)  70.  From  the  manner  in 
wbieh  Ulen  v.  Kiitredge  wu  ifterwftrds  referred  to  in  Packard  r.  Richard* 
•on,  17  iiut.  123,  the  court  do  not  seem  altogether  to  approve  iL 


vGoo»^lc 


CH.  Xm.]      THE  FORM,  ETC.,   OF  THB  BIEHOBAKDDH.  377 

tlie  writing  are  true,  and  it  is  this  circumstance  that  makes  the 
writing  evidence.  But  where  an  agent  has  been  authorized  to 
vrite  over  tlie  signature  of  the  principal  a  contract  already 
made,  it  is  not  enough  to  prove  the  signature  of  the  principal, 
and  the  authority  of  the  agent  to  write  a  contract  over  it ;  this 
does  not  make  the  writing  evidence  of  the  contract,  unless  it  is 
to  be  presumed  to  be  any  thing  that  the  agent  pleased  to  write. 
It  would  still  be  necessary  to  show  that  the  agent  had  pursued 
his  authority ;  and  this  could  be  done  only  by  showing  what  Uie 
contract  was,  and  comparing  it  with  the  writing."  ^ 

§  361.  It  is  quite  reasonable,  however,  and  has  lately  been 
decided  in  tlie  Court  of  Exchequer,  that  words  afterwards  in- 
troduced into  a  paper  signed  by  a  party,  or  any  alteration  in  it, 
may  be  considered  as  authenticated  by  a  signature  already  on 
the  paper,  if  it  is  clear  that  they  were  meant  to  be  so  audienti- 
cated,  and  that  the  act  of  signing  after  the  introduction  of  the 
words  is  not  absolutely  necessary.*  Indeed,  the  case  where 
this  was  held,  and  the  circumstances  of  which  were  somewhat 
singular,  went  still  farther,  and  held  the  previous  signature  to 
authenticate  the  subsequent  alteration,  though  the  latter  was 
made  by  the  plaintiff  himself,  and  not  by  the  party  signing. 
The  declaration  stated,  that  one  O'Connell  agreed  with  the 
plaintiff  to  buy  certun  wines,  port  for  j£200,  and  part  for 
£150,  and  tiie  defendant  undertook  to  procure  two  bills,  one 
for  each  of  those  sums,  to  be  accepted  by  O'Connell  on  their 
being  drawn  by  the  plfdutiff,  and  delivered  to  the  defendant, 
and  to  see  tbem  paid  at  maturity.  The  breach  alleged  was, 
that  he  did  not  see  them  paid.  The  evidence  showed  that  the 
defendant's  engagement,  which  was  in  writing,  was  that  upon 
the  plaintifTs  handing  him  two  drafts  on  O'Connell  for  £200 
and  £146  respectively,  he  would  get  them  accepted  by  the  de- 
fendant and  see  them  paid.    It  also  appeared  that  afterwards, 

>  Hodgkina  v.  Bond.  1  N.  H.  284.  See  mljo  Jackson  n.  Titni,  2  Johni. 
(N.  Y.)  432,  die  decisioa  of  Chief-Jiutice  Kent  (mJs,  §  13),  mi  Wood  n. 
Midgle^,  6  De  6.,  M.  &  G.  41. 

■  Blnck  e.  Goupeiti,  7  W.,  H.  &  G.  863. 
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the  true  price  of  the  aecond  lot  turning  oat  to  be  jC150  instead 
of  X146,  the  bills  were  dravn  for  the  correct  amonots,  and  the 
defendant  got  them  accepted  and  gave  them  to  the  plaintiff, 
and  tlieD  wrote  across  the  face  of  his  guaranty  the  following  in 
his  own  band :  "  I  have  received  the  two  drafts  (one  being  for 
jS150  instead  of  £146,  there  being  an  error  in  the  invoice  of 
£4),  both  accepted  b;  Mr.  O'Gonnell ; "  and  the  plaintiff  signed 
this  memorandum,  but  the  defendant  did  not.  It  was  held  that 
the  defendant's  undertaking  was  rightly  described  as  an  nnder^ 
taking  to  see  the  two  bills  of  ;£200  and  £150  respectively  paid 
by  O'Oonnell,  and  that  the  original  signature  covered  and  au- 
thenticated the  subsequent  correction,  as  to  the  amount  of  the 
smaller  bill,  within  the  Statute  of  Frauds,  although  it  was  in 
form  signed,  not  by  the  defendant,  but  by  the  plaintiff.  The 
view  taken  by  the  barons,  who  confessed  great  difiSculty  in  com- 
ing to  their  conclusion,  is  very  clearly  stated  by  Mr.  Baron 
Piatt.  He  says :  "  Suppose,  after  this  instrument  had  been 
drawn,  tlie  defendant  had  witli  his  own  hand  altered  tlie  £146 
into  £150,  the  agreement,  there  can  be  no  doubt,  would  be 
sufficient  without  re-signing.  Then  the  effect  of  this  memo- 
randum, as  it  seems  to  me,  is  just  the  same  as  if  the  defendant 
had  written  upon  the  face  of  one  of  the  two  bills,  *  that  has  been 
drawn  for  £150  instead  of  £146,  there  being  an  error  in  the 
invoice,'  and  then  for  the  plaintiff  to  have  written  underneath 
that,  *  I  have  received  the  two  above-mentioned  bills.'  That, 
bdng  in  the  handwriting  of  the  defendant,  on  the  &ce  of  the 
or^nal  agreement,  seems  to  me  to  he  quite  sufficient  to  justify 
the  holding  that  this  operates  as  a  signature  within  the  Statute 
of  Frauds." 

§  S62.  A.  farther  question,  not  without  difficulty,  on  this  point 
of  signature  is,  whether  the  name  of  the  party  must  be  actually 
signed  to  the  instrument.  In  Selby  v.  Selby,  Sir  William  Grant, 
H.  B.,  held  that  a  letter  from  a  mother  to  her  son,  beginning 
with,  "  Hy  dear  Robert,"  and  concluding  with,  "  Your  affec- 
tionate Mother,"  was  not  signed,  so  as  to  constitute  a  binding 
agreement  on  the  part  of  the  mother,  within  the  intent  of  the 
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Statute  of  Frauds.  He  said :  "  It  is  not  enough  that  the  party 
may  be  identified.  He  is  required  to  sign ;  there  may  be  in 
tiie  instrument  a  very  sufficient  description  to  answer  the  pur- 
pose of  identification,  without  a  signing,  tliat  is,  without  ihe 
party  having  either  put  his  name  to  It,  or  done  some  other  act 
intended  by  him  to  be  equivalent  to  the  actual  signature  of  the 
name."  ^  With  submission  to  so  high  a  judicial  authority,  it 
may  be  asked,  whether  such  a  conclusion  as  was  borne  by  tlie 
letter  before  him  was  not  manifestly  intended  by  the  writer  to 
be  equivalent  to  the  actual  signature  of  her  name ;  especially 
as  the  letter  was  sent  to  its  address  as  a  completed  communi- 
cation ?  In  cases  where  the  initials  only  of  the  party  are 
signed,  it  is  quite  clear  that,  with  the  aid  of  parol  evidence, 
which  is  admitted  to  apply  to  them,  the  signature  is  to  be  held 
valid  .^  There  certunly  seems  to  be  some  difficulty  in  distiu- 
guishing  the  cases. 

§  S6S.  It  has  been  often  attempted  to  carry  the  point  that 
where  s  memorandum  is  inserted  by  the  plaintiff  or  his  agent, 
in  the  defendant's  book,  and  at  his  request,  the  latter  should  be 
taken  to  have  signed  it ;  but  the  courts  appear  to  have  uni- 
formly rejected  such  notion,  and  with  manifest  reason.*  It  is 
not  enough  that  there  is  evidence  that  the  party  sought  to  be 
charged  upon  the  contract  regarded  it  as  concluded  by  him ; 
the  statute  specifies  actual  signature  as  the  proper  proof  of  that 
feet. 

§  364.  As  regards  more  especially  the  manner  of  signing  by 
an  agent,  it  seems  now  quite  well  settled,  as  a  rule  applicable 
to  all  simple  contracts  in  writing,  that  the  instrument,  in  order 
to  bind  the  principal,  need  not  be  execnted  in  his  name,  or  as 
his  act ;  but  that  it  is  sufficient  if,  Irom  the  terms  and  scope  of 

■  Selbj  0.  Selbj,  S  Meiiv.  2. 

■  Pbillimore  c  Barry,  I  Camp.  513 ;  Balmon  FiJls  Mannf.  Co.  v.  GoddoH, 
14  How.  (8.  C.)  447;  Barry  r.  Coombe,  1  Fet.  (S.  C.)  640;  Sanborn  «. 
Flagler,  9  Allen  (Mass.) ,  474.  See,  howerer,  Sweet  o.  L«e,  8  Man.  ft  Gr.  463. 

'  Obampion  v.  Plummar,  5  Eip.  240 ;  Grmham  v.  Mumon,  6  Bing.  M.  B. 
603 ;  Graham  v.  Fretwell,  3  Man.  &  Gr.  868 ;  Bany  e.  Law,  1  Cranch  (C. 
C),  77. 
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the  iDBtrament,  it  appear  that  the  partf  BigDing  acta  as  agent 
iu  60  doing,  and  with  intent  to  bind  the  third  party  as  his  prin- 
cipal.^ Later  casea  in  England,  however,  go  ao  far  as  to  hold 
that,  though  the  agent  execute  the  instrument  in  bis  own  name, 
without  describing  himself  as  agent,  and  even  though  the  prin- 
cipal be  at  the  time  unknown,  if  it  does  not  appear  that  ex* 
duaire  credit  was  given  to  the  agent,  not  only  will  he  be  liable 
upon  it,  but  alao  his  principal,  whom  paivl  evidence  will  be 
admitted  to  charge ;  and  this,  whether  the  agreement  be  or  be 
not  required  to  be  in  writing,  by  the  Statute  of  Frauds.  This 
waa  laid  down  in  the  case  of  Hi^ins  v.  Senior,  where  Baron 
Parke  remarks,  of  the  admiaaion  of  parol  evidence  for  such  a 
purpoae,  that  it  "  in  no  way  contradicts  the  written  agreement. 
It  does  not  deny  that  it  is  binding  on  those  whom,  on  the  face 
of  it,  it  purports  to  bind ;  but  shows  that  it  also  binds  another, 
by  reason  that  the  act  of  the  agent,  in  signing  the  agreement 
in  pursuance  of  the  authority,  is  in  law  the  act  of  the  principal." 
At  the  same  time,  he  holds  to  the  established  rule  that  an 
agent  signing  apparently  as  principal  cannot  diacharge  himself 
by  parol  proof  of  bia  agency ;  remarking  that  to  allow  evidence 
to  be  given  that  the  party,  who  appears  on  the  face  of  the  in- 
strument to  be  personally  a  contracting  party,  is  not  auch,  would 
be  to  allow  parol  evidence  to  contradict  the  written  agreement'; 
which  cannot  be  done.^  The  doctrine  of  Hig^ns  v.  Senior  is 
supported  by  the  strong  approbation  of  our  own  great  jurist, 
Judge  Story,'  and  by  the  high  authority  of  the  Supreme  Court 
of  the  United  States,  which  has  recently  acted  upon  it.^  Still 
it  may  be  considered  in  some  degree  an  open  question  in  the 
American  courts.    In  a  late  case  in  New  York,  the  various  de- 

<  Stackpole  o.  Arnold,  11  Mmb.  27;  Rice  o.  Oove,  22  Pick.  (Mua.) 
168;  Minird  t>.  Mead,  7  Wend.  (N.  Y.)  68;  Spencer  r.  Field,  10  lb.  87; 
Peiit£  t).  Stanton,  lb.  271 ;  Pbillip*  t>.  Hooker,  nuUips  Eq.  (N.  C.)  198. 

■  Higgbs  9.  Senior,  8  Meet.  &  Wela.  834. 

*  Storj  on  Agencj,  §  160  a. 

*  Salmon  FalU  Manuf.  Co.  v.  Goddard,  14  Hov.  447.  See,  also,  Lerned 
t>.  Jobna,  9  Allen  (Uub.),  421 ;  Hunlington  v.  Knox,  7  CusL  (Hara.)  371 ; 
Willianu  o.  Baoon,  2  Gnj  (Mass.),  887 ;  Hnnter  t.  Giddinga,  97  Mau.  41 ; 
Hood  p.  Barrington,  Law  R.  6  Eq.  218. 
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cisions  upon  which  the  doctrine  iB  supposed  to  rest  are  very 
closely  and  carefully  examined,  and  it  is  denied  that  it  is  sup- 
ported by  them,  while  it  is  forcihly  attacked  on  grounds  of 
principle.  The  court  say :  "  It  requires  very  nice  powers  of 
discrimination  to  perceive  how  tlie  introduction  of  a  new  party 
into  the  contract  is  not  a  contradiction  of  the  written  instru- 
ment, as  well  aa  the  striking  out  of  a  party  already  in."  ^ 

§  S65.  The  requisition  of  the  statute  in  the  fourth  section  ' 
is  that  the  memorandum  be  signed  by  the  party  to  be  charged. 
And  it  is  now  uniformly  held  that,  under  this  clause,  the  signa- 
ture of  the  defendant  alone,  or  the  party  who  is  to  be  charged 
upon  the  agreement,  is  sufhcient,  although,  as  we  shall  see 
hereafter,  it  is  necessary,  in  another  view,  that  the  pltuotiff,  or 
party  in  whoae  favor  the  engagement  is  made,  be  designated 
in  the  memorandum.^  In  the  seventeenth  section,  relating  to 
sales  of  goods,  etc.,  the  word  parties,  in  the  plural,  is  used; 
and  from  this  difference  it  appears  to  have  been  once  considered 
that  both  must  sign  a  memorandum  to  be  binding  under  that 
section."  Later  decisions,  however,  reject  the  distinction  and 
place  both  sections  under  the  same  construction  ;*  and,  indeed, 

'  Fenlf  c.  Stewart,  6  Saad.  101.  And  see  Stackpole  e.  Aniold,  supra; 
PentB  V.  Stanton,  10  Wend.  (N.  Y.)  271 ;  Newcomb  v.  Clark,  l  Denio  (N. 
y.).  226. 

■  Laythoarp  ».  Bryant,  2  Bing.  N.  €.  735 ;  Hnddlestone  e.  Biiscoe,  11 
Ve«.  683;  Hatton  v.  Gray,  2  Ch.  Ca».  164;  Seton  t>.  SUde,  7  Ves.  266 
Fowle  V.  Freeman,  9  Yes.  351 ;  Schneider  o.  Norrie,  2  Maule  &  S.  286 
Allen  ■>.  Bennet,  3  Taunt.  US ;  Martin  t>.  Mitchell,  2  Jac.  &  Walk.  426 
Clason  p.  Bailey,  14  Johns.  (N.  Y.)  484 ;  McCrea  p.  Punnort,  16  Wend. 
(N.  Y.)  460;  Penntman  e.  Hartshoro,  13  Maas.  87  ;  Shirley  v.  Shirley,  7 
BlacM.  (Ind.)  4S2 ;  Barstow  r>.  Gray,  3  GreenL  (Me.)  409 ;  Douglaas  v. 
Spears,  2  Nott  &  McC.  (S.  C.)  207  ;  Morin  v.  Martz,  IS  Minn.  191 ;  Reuu 
o.  Rickeley,  Lan  R.  1  Exch.  342.  But  see  Justice  v.  Land,  2  Rob.  Sup.  Ct. 
N.  Y.  33S-,  Marcus  c.  Barnard,  4  Ibid.  219.  It  has  been  held  in  Ten- 
nessee, that  the  roemorandiioi  of  contract  for  the  sa^e  of  an  interest  in  land 
must  be  signed,  in  all  caaei,  by  the  Tendor.     Frazer  v.  Ford,  2  Head,  464. 

*  Champion  v.  Flummer,  5  Esp.  240. 

*  Egerton  v.  Mathews,  6  Eaat,  307 )  Stapp  v.  Ull,  1  Camp.  242.  In 
New  York,  the  Revised  Statutes  (see  Appendix)  provide  that  in  contracts 
for  the  sale  of  land  the  vendor  shall  always  sign.  Coles  v.  Bowne,  10  Paige, 
626;  McWhorter  v.  McMahan,  lb.  836;  Cbampliu  t>.  Parish,  11  lb.  400; 
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as  we  have  taken  the  liberty  to  remark  once  or  twice  before,  it 
would  be  maQifestlj  unsafe,  evea  if  it  were  possible  with  god- 
Biatencf,  to  base  broad  rules  of  interpretation  upou  mere  literal 
variations  in  the  language  of  different  parts  of  an  enactment  so 
Incolierentlf  drawn  as  the  Statute  of  Frauds  and  Perjuries. 
That  the  singular  and  plural  of  the  word  in  question  were  in- 
tended to  be  taken  in  the  same  way  seems,  moreover,  quite 
pltdn  from  the  additiou  of  the  same  words,  "  to  be  charged," 
after  each ;  those  words  being,  in  the  aeventeeuth  section, 
merely  redundant,  if  both  parties  must  sign. 

§  366.  It  has  l>een  seriously  doubted  by  a  very  eminent 
judge,  whether  an  agreement,  of  which  the  memorandum  was 
signed  by  one  party  only,  should  be  enforced  against  the  other 
in  a  court  of  equity  ;  upon  the  groimd  that,  if  so,  it  would  foU 
low  that  the  court  would  decree  a  specific  performance  when 
the  party  called  upon  to  perform  might  be  in  this  situation, 
that  if  the  agreement  was  disadvantageous  to  him  be  would 
be  liable  to  the  performance,  and  yet,  if  advantageous  to  him 
he  could  not  compel  a  performance.^  Notwithstanding  this 
doubt,  however,  the  rule  is  firmly  settled  that  in  equity  for 
obtaining  a  specific  execution,  aa  well  as  at  law  for  recovering 
damages,  the  signature  of  tlie  party  who  makes  the  engage- 
ment is  all  that  the  statute  requires  ;  and  this  is  put  upon  the 
ground,  in  addition  to  the  nnqualified  laugu^e  of  the  statute 
itself,  that  the  plaintiff  by  his  act  of  filing  the  bill  has  made  the 
remedy  mutual.'  Indeed,  there  are  several  New  York  cases  in 
NrUodbI  Fire  Iiu.  Co.  0.  Loomis,  lb.  431 ;  Womll  d.  Munn,  1  Seld.  329 ; 
Sari  0.  BouTdiUan.  1 C,  B.  (n.  a.)  196 ;  MizeU  v.  BumeU,  4  Jones  (N.  G.>. 
349 ;  Ezmay  v.  Orotoa,  18  Dl.  4S3 ;  Smitb  v.  Nuftle,  i  C.  B.  (n.  S.)  66.  It 
hu  been  Buggested,  tb&t,  possibly,  the  legislature  of  tbat  State,  by  aimpl^r 
providing  that  tbe  vendor  ahall  sign,  and  being  lilent  as  to  the  purchaser,  have 
left  the  Uw  Id  such  position  tbat  the  latter  maj  be  bound  hy  an  agreement 
which  he  has  not,  though  the  former  has,  signed.  Hiller  o.  Pelletier,  4  Edw. 
Ch.  102. 

'  Lawrenson  «.  Butler,  1  Sch.  &  Lefl  13,  per  Lord  Redesdala.  And  ae« 
Anniger  k.  Clark,  Bunb.  Ill ;  Troughton  v.  Trooghton,  1  Vea.  86 ;  Park- 
hnrst  o.  Van  Cordlandt,  1  Johns.  Ch.  {S.  Y.)  28-2 ;  Benedict ».  Lynch.  lb.  873. 

•  Hatton  n.  Gray,  2  Cas.  Ch.  164;  Coleman  v.  Upcot,  6  Vin.  Ab.  53d, 
pi.  17 ;  Flight  r.  BolUnd,  i  RusB.  298 ;  Seton  «.  Slade,  and  Hunter  p.  Seton. 
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which  it  IB  treated  as  an  open  question,  whether  a  memorandum 
signed  by  one  party  and  deltyered  to  and  accepted  by  the  other, 
as  the  statement  of  the  agreement  between  them,  might  not  be 
binding  upon  the  latter.'  In  none  of  them,  however,  is  it  found 
necessary  to  pass  upon  it,  nor  is  the  reasoning  given  upon 
which  the  proposed  rule  would  be  sustained.  With  all  due 
respect,  we  may  be  allowed  to  doubt  whether,  if  applied,  it 
would  not  be  a  dangerous  relaxation  of  the  provision  of  the 
taw  in  this  particular. 

§  367.  The  statute  does  not  require  the  party's  own  signa- 
ture to  the  memorandum,  but  allows  it  to  be  signed  by  "  some 
other  peraon  thereunto  by  him  lawfully  authorized."  It  is 
held  that  a  member  of  a  corporation  is  a  competent  agent  un- 
der this  clause  to  sign  for  the  corporation,^  or  a  partner  for 
bis  firm ;  ^  and,  generally,  littie  difficulty  can  arise  as  to  who  is 
quali&ed  to  act  as  such  agent,  the  statute  having  imposed  no 
disabilities  in  that  respect  beyond  those  existing  at  coounon 
taw.  One  rule,  however,  has  been  settled,  both  under  tlia 
fourth  and  seventeenth  sections,  that  neither  party  can  be 
the  other's  agent  to  bind  him  by  signing  the  memorandum.* 
And  it  makes  no  difference  that  the  pretended  agent  has  not 
himself  any  beneficial  interest  in  the  contract,  but  stands  in  a 
fiduciary  relation  to  third  persons,  so  long  as  he  is,  in  a  legal 
7  Tes.  265 ;  Child  v.  Comber,  dted  in  8  Swanst  423 ;  Bowen  c.  Morrii,  3 
Taunt.  373;  Lord  Onnood  v.  Anderaon,  2  Ball  &  Beat.  363;  Uartio  v. 
Mitchell.  2  Jac  &  Walk.  413 ;  Palmer  c.  Scott,  1  Rubs.  &  My.  S91 ;  Sugd. 
Yeodort  and  Purchaeen,  112,  113  \  BulUrd  d.  Walker,  3  Johns.  Cm.  (N. 
T.)  60 ;  Shirley  t>.  Shirley.  7  Blackf.  (Ind.)  452 ;  Roget  e.  Merrilt,  2  Cwnea 
(N.  Y.),  120 ;  Pariah  v.  Roods,  1  Fan.  £q.  (Pa.)  79 ;  Lomry  e.  Mehaffy, 
10  Watts  (Pa.),  337;  Clason  c.  Bailey,  14  Johns.  (N.  Y.)  484;  Ives  e. 
Hazard,  4  R.  I.  14 ;  Saina  v.  Fripp,  10  Rich.  £q.  (S.  C.)  447 ;  Old  Colony 
R.  R.  0.  Evans,  6  Gray  (Mass.),  25. 

1  Roget  D.  Merritt,  2  Caines,  120 ;  Gale  «.  Nixon,  6  Cow.  448 ;  Reynold* 
t>.  Dunkirk  and  State  Lina  R.  R.  Co.,  17  Barb.  613. 

'  Stoddert  v.  Vestry  of  Port  Tobacco  Parish,  2  Gill  &  Johna.  (Md.)  227. 

'  Kyle  o.  Roberts,  6  Leigh  (Va.),  495;  Sanborn  n.  Flagler,  9  Allen 
(Maas.)>  474- 

*  Wright  p.  Danoah,  2  Camp.  203;  Farebrother  v.  Simmons,  5  Barn.  & 
Aid.  333;  Rayner  t>.  LinUiome,  2  Car.  &  Pa.  124;  Bailey  e.  Ogdena,  3 
Johns.  (N.  Y.)  417;  Boardnun  e.  Sfooner,  13  Allen  (Mau.),  358. 
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point  of  view,  the  real  party  to,  and  the  proper  one  to  sue 
upon,  the  contract.' 

§  868.  One  of  the  cases  in  which  the  rule  that  neither  of 
the  parties  to  the  contract  could  be  agent  to  sign  for  the  other, 
was  applied,  was  Farebrother  v.  Simmons,  decided  in  the 
Queen's  Bench.  There  the  action  was  on  a  memorandum 
made  by  an  auctioneer,  and  was  brought  in  the  auctioneer's 
own  name,  and  it  waa  held  that  hia  entry  was  not  evidence 
to  take  the  case  out  of  the  statute.*  In  a  later  case,  Bird  t>. 
Boulter,  in  the  same  court,  the  fabts  proved  respecting  the 
proceedings  at  the  auction  sale  were  somewhat  peculiar.  The 
auctioneer  (who  was  the  plaintiff,  as  in  Farebrother  v.  Sim- 
mons) received  the*  bids  of  the  buyers  and  repeated  them 
aloud,  and  when  the  hammer  fell,  one  Pitt,  wlio  attended  for 
the  purpose,  called  out  the  name  of  the  purchaser,  and,  if  the 
party  asBented,  made  an  entry  accordingly  in  the  sale  book. 
In  the  case  on  trial,  the  auctioneer,  having  named  the  defend- 
ant as  purchaser  of  a  lot  of  wheat  which  was  knocked  down 
to  him,  Pitt  said  to  him,  "Mr.  Boulter,  it  is  your  wheat;" 
the  defendant  nodded,  and  Pitt  made  the  entry  in  his  sight, 
he  being  then  within  the  distance  of  three  yards.  After  ver- 
dict obtained  for~  the  plaintiff,  it  was  urged,  upon  a  motion 
for  nonsuit,  tliat  signature  by  the  auctioneer's  clerk  was  the 
same  as  signature  by  the  auctioneer,  and  the  rule  insisted 
upon  that  one  of  the  contracting  parties  could  not  be  ^ent 
for  the  other,  and  Farebrother  v.  Simmons  cited,  but  the 
verdict  was  sustained.'  The  several  judges,  in  their  opin- 
ions, while  fully  admitting  the  authority  of  that  case,  strongly 
dwelt  upon  a  distinction  to  the  effect  tliat,  under  the  peculiar 
circumstances  of  the  case  before  them,  Pitt  was  not  merely 
the  auctioneer's  clerk,  but  his  agent  for  taking  down  the 
names,  and  also  the  agent  of  the  purchasers,  whom  they 

'  Buekmaater  p.  Harrop,  13  Veg.  456 ;  Smith  ti.  Arnold,  C  Maa.  (C,  C.) 
417  i  Bent  b.  Cobb,  9  Gray  (Mass.),  397. 

*  Farebrotherp.  Simmons,fu/n-a;  Robinson().GaTth,6  Ala.  204.  Butsee 
Ennis  V.  Walker,  3  Blackf.  (lud.)  472. 

■  Bird  p.  Bonlter,  4  Barn.  &  Adol.  443. 
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oonstituted  Buoh  for  the  same  purpose  by  acqniesciug  in  his 
proceedings.  Bat  some  of  the  judges  placed  their  decision 
upon  the  farther  ground  that  the  party  who  signed  the  memo- 
randum was  not  the  plainti£Fo/rei»>n2.  And  this  seems  to  dis- 
tinguish the  case  satisfactorily  from  S'arebrother  v.  Simmons, 
while  it  suggests  an  important  consideration  in  connection  with 
the  rule  laid  down  in  that  case.  For  though  the  entries  at  an 
auction  sale  should  be  really  made  by  the  mere  clerk  of  the 
auctioneer,  still,  in  this  view,  the  auctioneer  could  read  it  in 
evidence  upon  an  action  brought  by  himself.  If  the  auctioneer 
were  in  any  just  sense  a  par^  in  interett,  or  a  party  to  the  am- 
tract,  it  would  be  hard  to  admit  the  signature  of  hia  clerk  as 
competent  evidence,  his  own  not  being  so.  But  there  is  a 
clear  difierence  between  the  invalidity  of  a  memorandum  as 
signed  by  one  who  had  no  power  to  sign  it,  and  its  inadmissi- 
bility in  evidence  as  signed  by  a  party  to  the  record.  The 
latter  objection  is  of  a  technical  character,  not  affecting  the 
writing,  but  only  the  remedy  upon  it.  t?liere  that  is  escaped 
by  the  form  of  the  memoraudnm,  there  seems  no  good  reason 
why  the  party  entitied  to  sue  upon  it  should  not  recover.  The 
Court  of  Appeals  of  Yii^nia  have  fully  upheld  this  distinc- 
tion, in  a  case  where  they  allowed  an  action  by  a  sherifi*  upon 
a  memorandum  signed  by  his  depaty.' 

'  Brent  D.  Green,  6  Leigh  (Vft.),  16,  OTeiralmg  Carrington  e.  Anderaon, 
6  Mniif.  (Tk.)  32.  The  doctrine  stated  in  the  text  ie  also  supported  bj 
the  recent  cue  of  Bent  n.  Cobb,  9  Gray  (Mbm.),  897.  That  was  on  Mtion 
of  contract  bj  gnardiana  on  a  sale  bj  anction  of  land  of  their  ward,  purtnant 
to  a  license  of  the  judge  of  proliate.  One  of  the  plaintifis  was  auctioneer 
at  the  sale,  and  made  a  memorandum  thereof  in  writing  and  signed  it  with 
bis  own  name,  as  "gnardian  and  auctioneer;"  but  the  defendant*  refused 
to  accept  a  deed  or  paj  the  price.  It  was  held  that  the  memoTandum  was 
insufficient,  as  being  not  signed  bf  the  defendant  or  by  "any  person  bf 
him  thereunto  lawfullj  authorised."  Bigelow,  J.,  deliTering  the  opinion  of 
the  court,  sajs, — 

■  ■  The  chief  reason  in  support  of  the  rule,  that  an  auctioneer,  acting  solely 
as  such,  may  be  the  agent  of  both  parties  to  tnod  them  by  his  memorandum, 
is  that  he  is  supposed  to  be  a  dimntereeted  person,  having  no  motire  to  mis- 
state the  bargain,  and  entitled  equally  to  the  confidence  ot  both  parties. 
But  this  reason  (ails  when  he  is  the  party  to  Ae  contrat-t  and  the  party  in 
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§  369.  The  eame  person  ma;  act  as  agent  for  both  parties. 
This  is  shown  hy  the  familiar  cases  of  entries  by  brokers  and 
auctioneers,  in  addition  to  which  others  will  be  referred  to 
presentlj.  In  regard  to  brokers,  we  have  already  bad  occasion 
to  see  that  they  bind  both  the  buyer  and  the  seller,  between 
whom  they  complete  a  bargain,  by  Qieir  bought  and  sold  notes, 
or  by  their  written  book  entry .^  And  in  England,  whore  the 
broker  is  a  known  legal  public  officer,  governed  by  statute, 
and  cannot  act  as  principal  without  subjecting  himself  to  a 
penalty,  those  who  deal  with  him  are  bound  to  find  out  who 
his  principals  are  ;  whereas,  in  this  country,  he  must  be  known 
by  the  party  dealing  with  him  to  be  a  broker,  and  acting  in 
that  capacity  and  not  as  principal,  or  his  memorandum  will 
not  bind  such  party  to  the  bargain  with  his  employer.^  As  to 
auctioaeera,  though  the  role  was  once  denied,  and  its  expedi- 
ency has  not  always  been  admitted,  it  is  fully  settled  by  authoi^ 
ity  that  where  at  public  sale,  either  of  real  estate  or  of  goods 

interest  also .  The  purpose  of  the  atetute  wks,  that  &  contract  afaould  not  be 
binding  unless  it  ns  in  writing  and  signed  by  the  party  bimself  to  be  chained 
lliereby,  or  by  some  third  person  in  his  behalf,  not  a  party  totlie  contract, 
who  might  impartially  note  its  contents. 

"Nor  can  it  make  any  difference  as  to  the  power  of  the  vendor  to  make 
a  memorandum  binding  on  the  vendee,  that  the  sale  is  made  by  the  former 
in  a  repreeentative  or  fiduciary  character  aa  an  executor,  administrator, 
guardian,  or  trustee.  He  is  still  the  party  to  the  contract,  the  price  is  to  be 
paid  to  him,  he  is  to  deal  with  the  purvhase-moaey ;  his  interest  and  bias 
would  naturally  be  in  favor  of  those  whom  he  represented,  and,  what  is 
more  material,  in  case  of  dispute  or  doubt  aa  to  the  terms  of  the  contract, 
bis  du^s  and  interest  would  be  adverse  to  those  of  &te  vendee.  He  would 
stand  in  a  relation  which  would  necessarily  disqualify  him  from  acting  as  agent 
of  both  parties.  We  do  not  mean  to  say  that  a  contract  would  not  be  bind- 
ing made  by  an  auctioneer,  where,  from  the  form  in  iritich  it  was  written,  an 
action  might  be  brought  to  enforce  the  contract  in  his  name.  In  such  case, 
if  he  was  only  the  nominal  party  to  the  contract  and  the  record,  not  being 
himself  the  vendor,  and  having  no  interest  in  the  sale  except  as  anctioneer, 
his  memorandum  might  be  sufficient  to  bind  both  parties  to  the  contract. 
But  we  confine  our  opinion  to  Um  case  at  bar,  where  the  auctioneer  was  the 
vendor  and  a  party  having  interest,  greater  or  less,  in  the  contract,  as  well 
M  a  par^  to  it  in  terms."  '  ArUe,  S  847. 

■  Shaw  f.  Finney,  It  Met.  (Mass.)  466.  See  Davis  v.  Shields,  26  Wend. 
(N.  Y.)  8«. 
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and  chattels,  the  auctioneer  knocks  down  the  property  to  the 
highest  bidder,  he  becomes  his  agent,  as  he  was  previously  that 
of  the  seller,  to  conclude  the  coatract,  and  does  conclude  it  b; 
immediately  entering  the  buyer's  name  as  such  in  his  sales 
book,  or  upon  his  catalogue.^  The  rule  applies  equally  to 
public  officers  not  professedly  auctioneers,  but  selling  property 
at  public  auction  ;  such  as  sherifis  and  their  deputies,'  admin- 
istrators,^ commissioners  acting  under  order  of  court,*  land 
ccaumissioners,*  etc.  It  seems,  howerer,  &at  the  powers  of 
an  auctioneer,  in  this  particular,  are  confined  to  such  peraous 
as  act,  either  professionally  or  by  authority,  in  that  capacity  ; 
and  do  not  extend  to  a  mere  private  ageut  of  the  vendor,  as- 
suming to  sell  properly  at  auction.'  Nor  is  a  commission  mer- 
chant r^^rded  as  either  auctioneer  or  broker,  so  as  to  enable 
him  to  bind  the  buyer  of  goods  by  his  memorandum.'     In  re- 

'  Simon  p.  Motivos,  or  Metivier,  1  W.  Bl.  699 ;  3  Burr.  1921 ;  Hinde 
Whitehouae,  7  Eut,  668;  Colea  v.  Trecothick,  9  Tea.  234;  BucknuwCer 
Hwrop,  7  Tea.  S41 ;  Bligden  e.  Bradbew,  12  lb.  466 ;  Stansfield  v.  John- 
lOD,  1  £sp.  101 ;   Walker  e.  Constable,  1  Boa.  &  FnlL  306 ;   Emenon 
Heelia,  2  Taunt.  38 ;  White  e.  Proctor,  4  lb.  309 ;  Kenwortby  e.  Scofield, 
2  Barn.  &  Crea.  916 ;  Morton  tt.  Dean,  IS  Met.  (Mass.)  368 ;  GiU  n.  Bick- 
nell,  2  Cuab.  (Maia.)  868 ;  McComb  c.  Wrigbt,  4  Johns.  Cb.  (N.  Y.)  669 
Cleaves  c.  Foas,  4  Gr«eol,  (Me.)  1 ;  Inbtbhaiita  of  Alna  v.  Flnmmer,  lb. 
26S ;  Singatack  e.  Harding,  4  Harr.  &  Johns.  (Md.)  186 ;  Smith  v.  JoneB, 
7  Leigh  (Va.),  166;  Adams  e.  M'MiUan,  7  Fort.  (AIa.)  73;   Gordon 
Simt,  2  McCord,  Ch.  (S.  C]  164 ;  Eadicott  n.  FeiT}',  14  Sm.  &  Mvsh. 
(Miss.)  167;  Anderson  v.Chick,Bai].Eq.(S,C,)118;  Mnggkton  c.  Bur- 
nett, 38  Eng.  Law  &  Eq.  361.     Farton  d.  Crofts,  111  Eng.  Com.  Law,  11. 

■  Christie  e.  Simpson,  1  Rich.  (S.  C.)  401 ;  Endicott  o.  Perry,  14  Sm.  A 
Marsh.  (Miu.)  167;  Robinson  d.  Garth,  6  Ala.  204;  Ennia  t>.  Walker,  3 
Blackf.  (Ind.)  472 ;  Brent  e.  Green,  6  Leigh  (Va.>,  16 ;  Carnngton  v.  An- 
denon,  6  Muof.  (Va.)  32. 

'  Smith  V.  Arnold,  6  Mas.  (C.  C.)  417. 

'  Jenkins  o.  Hogg,  8  Oona.  (S.  C.)  821  j  Gordon  o.  Sims,  2  McOord,  Ch. 
(S.  C]  164 ;  Hutton  e.  Williams,  36  Ala.  603. 

'  Hart  E.  Woods,  7  Blackf.  (Ind.)  668.  The  clerk,  entering  a  releue  of 
record  in  open  court,  bj  verbal  direction,  is  considered  the  agent  of  both 
pwrtiea  for  so  doing.     Bojkina  c.  Smith,  S  Mun£  (Ta.)  102. 

*  Anderw>n  c.  Chick,  Buley,  Eq.  (S.  C.)  118. 

'  Bewail  e.  Fitch,  8  Cow.  (N.  Y.)  218 ;  Battun  e.  Sellers,  5  Hut.  & 
Johns.  (Md.)  117. 
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gard  to  the  clerk  of  an  auctiODeer,  writing  down  the  name  of 
the  buyer  under  his  principal's  direction,  there  has  been  much 
conflict  of  opinion  ;  but  the  clear  preponderance  of  the  later  an- 
thorities  is  in  favor  of  regarding  him  in  such  cases  as  clothed 
with  the  same  powers  as  his  master,  the  auctioneer.^  It  has 
been  decided  that  the  rule  did  not  embrace  tlie  clerk  of  a 
broker ;  ^  but  even  this  seems  now  to  be  open  to  question."  It 
may  be  doubted  whether  there  is  any  sound  analogy  between 
auctioneers  and  brokers'  clerks,  in  this  particular.  In  the  case 
of  the  former,  the  autliority  to  sign  for  the  buyer  is,  by  his 
bidding  and  allowing  the  property  to  be  knocked  down,  openly 
given  to  the  auctioneer,  who  on  his  part  merely  uses  the  hand 
of  his  clet^  immediately  and  under  his  own  eye  and  direction, 
to  insert  the  name  in  tlie  sales  book  or  catalogue.  In  the  case 
of  the  latter,  there  seems  to  be  a  plain  delegation  of  authority 
by  the  broker,  such  as  the  law  does  not  allow  in  cases  of 
agencies  of  that  description.* 

§  870.  The  agent  must  be  "  thereunto  lawfully  authorized." 
It  has  been  held  that  one  who  was  acting  at  the  time  aa  legal 
attorney  for  the  party  in  whose  behalf  he  signed  the  memoran- 
dum, did  not  necessarily  have  power  so  to  sign,  by  virtue  of 
that  relation."  At  the  same  time,  the  court  by  their  emphatic 
reference  to  the  words  "  thereunto  lawfully  authorized,"  might 
seem  to  imply  that  the  agency  for  the  purpose  of  signing  an 

'  Cole*  e.  Trecothick,  9  Te*.  334 ;  Goabell  d.  Archer,  S  Adol.  ft  EU.  600 ; 
Bird  e.  Boulter,  4  Bsm.  &  Adol.  448;  Henderaon  v.  Baniewall,  1  To.  A 
Jen.  387 ;  Gill  v.  Bicknell,  2  Chub.  (Mau.)  858 ;  Smitli  v.  Jonea,  7  Leigh 
(Vi.),  166 ;  Fint  Baptut  Charcb  of  Ithacft  e.  Bigelow,  16  Wend.  (N.  Y.) 
28;  Frorti>.Hill,8Ib.  386;  Dotjv.  Wilder,  IS  lU,  407;  Ahiao.  Plommer, 
4Greeiil.  (Me.)  263;  Adftma  e.  M'MiUui,  7  Port.  (AU.)  73;  Brent «. 
Green,  6  Leigb  (V*.),  16 ;  Hart  v.  Wood*,  7  BUckf.  (Ind.)  068 ;  Contra, 
Meadows  c.  Mendowa,  8  McCord  (S.  C),  468;  Ente  v.  Milla,  1  McMolL 
(S.  C.)  4aS ;  Cbriitie  e.  Simfwoti,  1  Rich.  (S.  C.)  407. 

*  HendeHon  v.  fiamawaU,  4  To.  &  Jerv.  887;  Johuaon  v.  Mulrey,  4 
Bob.  Sup.  C.  (N.  Y.)  401.  And  lee  Boardman  v.  Spoouer,  13  Allen  (Mui.}, 
862. 

'  Townand  r.  Drakeford,  1  Carr.  &  Etr.  20. 

*  StoT7  on  Ageuc7,  ^  13,  109 ;  Blore  e.  Satton,  8  Heriv.  237. 

*  fiiuhel  ti.  Beavan,  1  Biiig.  N.  G.  103, 
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agreement  under  the  statute,  must  in  all  coses  be  specifically 
given  ;  but,  in  the  .absence  of  any  decision  to  that  effect,  we 
may  well  doubt  whether  a  general  agency  sufficiently  compre- 
benaire  in  its  terms  would  not  be  sufficient ;  though,  of  course, 
even  an  actual  signature  by  the  agent  in  such  a  case  might  be 
controlled  by  circumstances  showing  that  it  was  not  intended 
by  the  principals  that  it  should  bind  them ;  as  in  Hubert  v. 
Trehome,  where  the  instrument  was  s^ned  by  an  agent  whose 
general  authonty  embraced  his  so  doing,  but  the  signature  was 
fbliowed  by  the  words,  *'  as  witness  our  hands,"  on  which  the 
court  held  the  defendants  intended  themselves  to  sign,  and  that 
they  were  not  bound.'  Of  course,  the  power  must  embrace 
the  act  of  signature ;  if  it  extend  only  to  settling  the  terms  of 
the  contract,^  or  taking  notes,  or  writing  out  the  agreement,* 
or  doing  any  thing  else  merely  preliminary  to  the  signature,  it 
is  insufficient. 

§  370  a.  The  agent  for  signing  may,  in  all  the  cases  enumer- 
ated in  the  fourth  section,  be  appointed  without  writing,*  unless, 
of  course,  the  memorandum  to  be  signed  is  to  be  also  sealed, 
in  which  case  the  power  must  be  conferred  by  an  instrnment 

•  Hubert  D.  Trehome  or  Tumer,  i  Scott,  N.  R.  486. 

•  Coleman  v.  Gurignea,  18  Birb.  (N.  T.)  GO ;  Rice  n.  Rowlings,  Ueigi 
(Tenn.),496. 

*  Earl  of  Olengall  p.  Buntrd,  1  Keen,  769.  See,  alao,  Dixon  v.  Broom- 
field,  2  Chit.  205. 

*  Cole«  tr.  Trecothick,  9  Vet.  260;  Uortlock  e.  Bnller,  10  Vea.  392; 
Clinan  tr.  Cooke,  1  Sch.  &  Lef.  23;  Oaham  r.  Muuon,  7  Scott,  769; 
Rucker  v.  Cammeyer,  1  Esp.  105 ;  Wright  v.  Dannab,  2  Camp.  209 ;  &«eiie 
e.  Cramer,  3  Con.  &  Law.  54 ;  Inhabitants  of  Alna  v.  Pliimn>er,  4  GreenL 
CMe.)  268 ;  McWhorter  v.  McMahan,  10  Paige  (S.  T.),  386 ;  Lawrence  v. 
Taylor,  5  HUl  (N.  T.),  107;  WorraU  r.  Munn,  1  Seld.  (N.  Y,)  228; 
Hawkini  v.  Chace,  19  IHck.  (Maia.)  605;  Ulen  d.  KitCredge,  T  Mma.  335; 
Yerbj  o.  Grigfiby,  9  Leigh  (Va.),  387 ;  Joluuon  n.  McGruder,  15  Mo.  366 ; 
Talbot  D.  BowCD,  1  A.  K.  Marsh.  (Kj.)  436 ;  Coleman  c.  BaUer,  4  Bibb 
(K7.),  297;  Curtii  v.  Blab,  4  Cuab.  (Hiaa.)  909;  Johoaon  «.  Dodge,  17 
I1L433.  ButieeCapertanc.GTa7,4Yorg.  (TenD.)663.  Mr.  Fell  (Merc. 
Guar.,  Appendix,  No.  VI.)  argoe*  ver^fordblj  against  the  propriety  of  thit 
rule,  but  admits  it  to  be  settled. 
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of  equal  dignity.^  The  authority  in  cases  of  contracts,  however, 
may  be  given  subaequently  to  the  aignatuFe,  by  parol  ratifica- 
tion of  it' 

§  370  b.  The  agent's  signature  may  be  in  hie  own  name,  do 
principal's  name  or  fact  of  agency  appearing  in  the  memoran- 
dum ;  and  parol  proof  will  be  admitted  to  show  the  agency  and 
hold  the  real  principal.' 

■  Blood  p.  Hsrdj.  16  Maine  (3  Shep.).  61 ;  ante,  §  14.  In  &  late  cue  of 
ftppeal  Itooi  the  Excheqaer,  tbe  pIsintifT,  &  hop  grower,  luving  aeot  Bimplea 
of  hops  for  sale  to  S.,  his  f&ctor,  irith  inatrnctiotu  at  to  price,  the  defend- 
ants, who  were  hop  merchants,  called  at  N.'s  office  to  see  the  satnplef,  bnt 
could  not  agree  as  to  price.  Subsequently,  on  the  same  day,  die  defendants 
met  the  plaintiff,  and,  after  a  conversation  about  the  hops,  they  went  with 
him  to  N.'Bj>ffice,  and  there,  in  N.'e  presence,  made  the  plaintiff  an  offer 
for  the  hops,  which,  in  the  presence  and  hearing  of  the  defeadauts,  the  plain- 
tiff asked  S.  whether  he  should  accept,  and  was  advised  bj-  him  >o  to  do. 
Thereupon  K.  wroto  out  in  his  book  a  sole  note  in  dnplicate,  each  part  of 
which  was  dated  "  19th  October."  At  the  request  of  the  defendants,  the 
date  in  each  part  was,  with  the  plaintiff's  consent,  altered  bf  S.  to  the 
"  20th  October,"  in  order  to  give  defendant  a  longer  time  for  payment,  and 
then  one  part  so  altered  was  torn  from  the  book  by  N.  and  handed  to  de- 
fendants, who  took  it  away  and  kept  it.  In  an  action  by  plaintiff^  against 
defendants  for  not  accepting  the  hops,  it  was  held,  rerereing  the  decision  of 
the  Court  of  Exchequer  (i  L.  T.  v.  8.  2fiG) ,  that  there  was  evidence  for  the 
jury  of  the  intention  of  the  parties  that  N.  should  be  their  agent  for  the 
purpose  of  making  a  written  record  of  a  contract  binding  upon  both  of 
them.    Durrell  v.  Evans,  7  L.  T.  n.  b.  B7. 

*  Maclean  v.  Donn,  4  Bing.  722 ;  1  Moo.  &  F.  761 ;  Gosbell  v.  Archer, 
3  Adol.  &  Ell.  CiOO ;  Sugden,  Vendors  and  Fnrchasers,  131 ;  Holland  o.  Hoyt, 
14  Mich.  S3S. 

'  Wilson  o.  Hunter,  7  Taunt  290 ;  Dykers  n.  Townsend,  24  New  Yoric, 
67. 
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CHAPTER  XVm. 

TSE  CONTENTe  07  THE  HEMOBANDtTU. 

§  371.  Hatino,  in  the  last  chapter,  inquired  into  those  mat- 
ters which  concern  the  form  of  the  memorandum  required 
b;  the  Statute  of  Frauds  in  cases  of  contracts,  we  come  now 
to  the  question,  what  the  Tnemorandum  mutt  amtain.  Upon  this 
the  general  rule  is  that  it  must  contain  the  essential  terms  of 
the  contract,  expressed  with  such  a  degree  of  certainty  that  it 
may-  be  understood  without  recourse  to  parol  evidence  to  show 
the  intention  of  the  parties.^  It  ia  proposed  in  the  present 
chapter  to  consider  in  detail  the  seTeral  matters  which  it  hae 
been  determined  the  writing  must  contain,  obserring,  as  wo 
proceed,  the  degree  of  certunt;  or  fulnesB  required  in  their 
statement,  and  the  extent  to  which  parol  evidence  is  admitted 
to  aid  in  the  interpretation  of  the  memorandum ;  and  also  to 
inquire  how  far  the  statute  allows  effect  to  oral  agreements  of 
parties  made  subeequentlf  to  the  execution  of  a  memorandum, 
for  the  purpose  of  modifying  or  discharging  the  contract. 

§  371  a.  In  the  first  place  the  note  or  memorandum  must 
import  an  agreement  made.  If  it  show  only  a  treaty  pending  and 
not  a  contract  concluded,^  or  if,  referring  to  the  alleged  agree- 
ment, it  repudiate  it  and  declare  it  not  binding,^  or,  referring  to 

>  2  Kent,  Com.  511 ;  Abe«l  t>.  B*dcliffe,  13  Johns.  (N.  Y.)  300.  The 
ordinary  inddents  onl;-  of  ui  agreement,  u  for  insCBDce,  the  nsaal  covenaota 
and  other  ingredients  of  a  compile  transfer  in  the  case  of  a  sals  of  land, 
will  be  supplied  bj  the  conrt.  Binye.  Coombe,  1  Pet.  (S.  C.)  650;  Symes 
V.  Hutlef ,  2  L.  T.  N.  9.  C09. 

1  Whsley  o.  Bagnel,  1  Bro.  P.  C.  346 ;  Gaant  e.  Hill,  1  Stark.  10 ;  Strst- 
fbrd  t).  Bosworth,  2  Tes.  &  Bea.  341 ;  Roberts  t>.  Tncker,  3  Wels.,  Hurl.  & 
Gord.  632 ;  Barry  e.  Coombe,  1  Pet.  (8.  C.)  640 ;  BallingaU  v.  Bradley,  16 
Ulinois,  373 ;  Hazard  o.  Day,  14  Allen,  494. 

*  Cooper  e.  Smith,  15  East,  109;  Richards  r.  Porter.  6  Bam.  &  Cres. 
437 ;  Hoag^n  e.  Morton,  Irish,  2  B.  Mich.  1,  1866 ;  Archer  v.  Bayoea,  6 
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it  annex  conditions,  or  otherwise  make  Tariations,^  it  has  no 
e£ftet  as  a  memorandum  to  bind  the  party  from  whom  it  pro- 
ceeds. But  where  the  defendant  wrote  a  letter  declining  to 
sign  a  prepared  draft  of  agreement,  saying  that  his  word  should 
be  ae  good  as  his  bond,  the  letter  was  held  to  be  a  binding 
memorandum.^  And  where  one  party,  in  his  letter,  disputed 
the  binding  ezistence  of  the  agreement,  his  letter  may  be  taken 
in  connection  vith  a  subsequent  one  from  the  other  party,  in- 
sisting upon  its  performance,  so  as,  in  the  whole,  to  make  out 
written  proof,  at  against  the  latter^  of  the  agreement  which  he 
has  insisted  upon.^ 

,  §  ST2.  It  is  necessary  that  the  written  memorandum  contain 
the  names  of  both  the  contracting  parties ;  although,  as  we 
have  seen,  it  ueed  only  be  signed  by  him  who  is  to  be  charged 
upon  it.  Upon  this  point  the  leading  case  is  Champion  v.  Plum- 
mer,  decided  in  the  Exchequer  Chamber,  in  1805,  where  the 
memorandum  was  duly  signed  by  the  vendor,  defendant,  but 
the  name  of  the  purchaser  nowhere  appeared.  The  plaintiff 
being  nonsuited  below,  a  rule  was  obtained  to  set  the  nonsuit 
aside  and  for  a  new  trial.  Sir  James  MansEeld,  C.  J.,  said : 
"  How  can  that  be  said  to  be  a  contract  or  memorandum  of  a 
contract  which  does  not  state  who  are  the  contracting  parties  ! 
By  this  note  it  does  not  at  all  appear  to  whom  the  goods  were 
sold.  It  would  prove  a  sale  to  any  other  person,  as  well  as  to 
the  plaintiff.  There  cannot  be  a  contract  without  two  parties, 
and  it  is  customary  in  the  course  of  business  to  state  the  name 
of  the  purchaser  as  well  as  the  seller,  in  every  bill  of  parcels. 
This  note  does  not  appear  to  me  to  amount  to  any  memoran- 

Weli.,  Hurl.  &  Gord.  626 ;  Wood  b.  Midgely,  6  De  G.,  M.  &  G.  41 ;  Fy»Mi 
e.  Eitton,  3  Com.  L.  705 ;  Goodman  ».  Griffiths,  38  Eng.  L&w  &  Eq.  491. 

>  Smith  0.  Surnam,  9  B.  &  C.  561 ;  Willianu  v.  Bacon,  3  Gray,  387 ; 
Jenness  v.  Mount  Hope  Co.,  53  Maine,  20. 

»  Tawney  e.  Crawther,  8  Bro.  C.  C.  318. 

>  JackBon  v.  Lowe,  1  Bing.  8 ;  Dobell  v.  Hatdiuuou,  9  Adol.  &  Ell.  3&S. 
And  see  Saunderaon  v.  Jackson,  2  Bos.  A  PnlL  238 ;  Allen  v.  Bnmett,  3 
Taunt.  169 ;  Fitzmauriee  n.  Baylej,  88  Bng.  Law  ft  Bq.  136 ;  Baaey  e. 
Sweeting,  SO  L.  J.  C.  P.  IfiO;  McClean  t>.  Nicholle,  4  L.  T.  K.  8.  863. 


:vGoo»^lc 


CH.  IVm.]        THB  CONTENTS  OF  THB  MEMOHANDDM. 

dnm  in  wiiting  of  a  bai^n."  And,  the  rest  of  the  coi 
corricg,  the  rule  was  discharged.^  On  the  same  prinoi{ 
held  that  a  memorandam  of  guaranty  is  not  eufficieat, 
the  name  of  the  party  whose  debt  is  to  be  answered  fo 
sorted  therein.' 

§  8T3.  This  principle  has  uniformly  been  assented  to 
courts  both  of  England  and  our  own  country ."  No  foi 
in  this  particular,  however,  is  required  by  the  atatub 
sufficient  if,  upon  the  memoraDdum,  in  addition  to  ita 
the  signature  of  the  par^  to  h6  charged,  it  appear  with  i 
able  certainty  who  the  other  party  i*-  Thus,- a  letter  add 
by  the  defendant  to,  or  received  by  him  from,  the  plainti 
sufficiently  connected  in  meaning  with  the  other  writin 
lied  upon  as  constituting  the  memorandum,  may  be  evide 
show  the  plaintiff  to  be  a  party  to  the  contract.*  And  tt 
that  the  person  to  whom  such  a  letter  was  addressed  w 
agent  of  the  plaintiff,  and  received  it  in  tiiat  character,  n 
proved  by  parol  evidence,  to  show  the  plaintiff  to  be  tin 
promisee.*  Where  the  particulars  of  an  auction  sale, 
which  the  memorandum  chai^g  the  purchaser  was  indi 

>  Chunpion  v.  Flnmmer,  1  Boi.  &  PulL  N.  R.  252. 

•  WilliwnB  e.  Lake,  1  L.  T.  n.  b.  57. 

■  Jacob  e.  Kirk,  3  Moo.  &  Bob.  221 ;  Wheeler  tt.  Collier,  Moo.  i 
123 ;  Allen  c  fienoet,  3  Tkunt.  169 ;  Wktemuui  v.  Meigs,  4  Cash.  (] 
497 ;  NidioU  v.  Johmon,  10  Conn.  192 ;  Sherbnma  v.  Shaw,  1  N.  B 
Webater  t>.  Ela,  5  lb.  640 ;  Farwell  t>.  LowUier,  18  lU.  252 ;  Sheid  t>.  8 
2  Sneed,  172 ;  WilUutu  v.  Bjmet,  8  L.  T.  S.  s.  69.  But  a  pron 
writiiig,  signed,  to  psj  one  unnamed  wbo  shall  furnidi  goods  to  the  ' 
or  to  a  third  person,  irill  become  a  binding  contract  irith  any  one,  who 
he  may  be,  who  shall  accept  the  promise  m  vriliitg  and  furnish  the  goo 

*  Jacob  e.  Kirk,  2  Moo.  &  Rob.  221 ;  Allen  v.  Bennet,  3  Tauni 
And  see  antt.  §  347. 

*  Batenum  v.  FhiUipa,  15  East,  370;  mU,  870  6.  And  see  Willi 
Bacon,  2  Gray  (Man.),  387.  Bat  where  a  letter  of  credit  was  add 
by  nustake  to  John  and  Joseph,  and  delivered  to  John  and  Jeremiah, 
held  that  John  and  Jeremiah  could  not  suMain  an  action  npon  it  for 
fiimished  by  them  to  the  bearer  on  the  strength  oT  it ;  for  there  was  i 
tugnity,  patent  or  latent,  in  the  case,  nor  any  frand  upon  the  plaintif 
(as  they  had  obserred  the  misdirection  and  taken  tha  risk  of  its  mater 
any  mistake  on  their  part    Grant  v.  Naylor,  4  Crandi  (S.  C),  224. 
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Btated  that  the  aale  was  "  bj  order  of  Mr.  W.  Laythoarp,  the 
proprietor,"  this  vas  held  a  BafEdent  indication  of  the  plaintiff.^ 
And  in  a  case  where  an  order  for  goods  was  written  and 
signed  by  the  seller's  ^ent  in  a  book  belonging  to  the  buyer, 
Mansfield,  0.  J.,  said,  if  it  were  "  a  regular  order-book,  and 
suppoBing  that  the  person  to  whom  it  belonged,  the  place  in 
which  it  was  kept,  and  the  purpose  for  which  it  was  employed 
were  consonant,  it  would  be  no  great  stretch  to  say,  this  was 
a  groimd  for  inferring  that  these  entries  were  made  by  the 
authority  of  the  owner  6f  the  hook,  for  the  purpose  of  eviden- 
cing the  sale ; "  but  there  was.other  evideDCe  in  the  case  ihat 
the  plaintiff  was  tlie  buyer.' 

g  374.  It  would  seem  to  be  very  clear  that  the  mere  ap- 
pearance of  the  plaintiff's  name  in  the  memorandum  is  not 
sufficient,  if  it  does  not  appear  as  that  of  Ae  promisee,  or 
party  to  whom  the  defendant  is  bound,  and  that  such  character 
cannot  be  affixed  by  parol  evidence  to  an  otherwise  ambiguous 
insertion  of  the  name.'  This  point,  among  others,  was  ex- 
pressly held  by  Mr.  Justice  Kent,  in  an  action  on  the  follow- 
ing memorandum :  "  J.  I^den  &  Co.  Bailey  &  Bogart. 
Brown,  12J ;  White,  10^,  60  and  90  days.  Debenture  part 
pay;"  one  of  bis  objections  to  its  sufBcieucy  being  that  no 
person  could  ascertain  from  it  which  of  the  parties  was  buyer 
and  which  was  seller.* 

§  ST5.  A.  late  decision  of  much  oon«deration  by  the  Su- 
preme Court  of  the  United  States,  however,  seems  to  stand 
opposed  to  this  rule.    The  memorandum  there  relied  upon  was 

>  laythoarp  e.  Brjant,  2  Bing.  N.  G.  785. 

■  Mod  v.  Bennet,  3  Taunt.  169.  Where  tlie  nunea  of  the  pUntifis 
(T«ndon)  appeared  upon  the  dtla-page  of  their  order-book  in  which  the  de- 
fendant'e  order  ww  written,  and  signed  bj  him,  held  niffideiit  in  Sari  e. 
BonrdiUon,  37  Eng.  Law.  &  £q.  415.  See,  also,  Newell  e.  Radford,  Law 
R.  8,  Com.  PI.  52. 

■  Champion  f .  Plnmmer,  1  Boi.  &  PnL  N.  B.  252 ;  Sherbnme  e.  Shaw, 
1  N.  n.  167 ;  NicholB  ti.  Johnson,  10  Conp.  198 ;  Osborne  t).  Phelps,  19  lb. 
73. 

*  Bailej  c.  Ogdeo,  S  Johns.  (N.  T.)  899.  See,  also,  Vanderbo^  o. 
Spooner,  Law  R.  1  Exeh.  816. 
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aa  foIlowB :  "  Sept.  13,  W.  W.  C^oddard,  12  mos.  800  bales. 
S.  P.  drills,  7J.  100  cases  blae  drills,  8j.  Cr.  to  commence," 
etc.,  aad  signed  "  R.  M.  M. ;  W.  W.  G."  The  former  initiRls 
appeared  b7  parol  evidence  to  be  those  of  the  agent  of  tlie 
plaintaffs.  In  the  opioioa  delivered  on  behalf  of  the  majority 
of  the  court,  in  favor  of  the  sufBcieucy  of  Uie  memorandum, 
DO  attention  appears  to  be  paid  to  the  anoerlainty  apon  the 
face  of  the  writing  as  to  who  waa  buyer  and  who  was  seller  in 
the  transaction ;  a  pcunt  which  Mr.  Justice  Curtis,  in  his  dis- 
senting opinion,  ui^^  with  great  force  of  reasoning  and  a  full 
citation  of  the  autlioritiea.  Bi)t  it  appeared  in  the  pnmf  that 
Bubseqaently  a  bill  of  parcels  detailing  the  purchase  was  made 
out  and  sent  to  the  purchaser  and  accepted  aa  such  by  him, 
which  circumstance  is  referred  to  in  the  principal  opinion  as 
to  be  considered  in  aid  of  any  ambiguity  that  might  exist  in 
the  former  memorandum ;  and  on  that  ground  the  case  may 
perhaps  be  saved  from  conflict  with  tiie  general  rule.* 

§  375  a.  Where  the  names  of  both  parties  appear  in  the 
memorandum,  but  it  does  not  show  which  is  buyer  and  which 
is  seller,  parol  evidence  of  the  occupation  of  each  party  may  be 
taken  iu  aid  of  the  interpretation  of  the  memorandum  in  this 
respect.* 

§  876.  Again,  the  memorandum  should  show  the  price 
agreed  to  be  paid  for  the  property  sold,  where  the  contract 
is  one  of  sale.'    Where  a  price  is  stipulated  by  the  parties,  it 

■  Salmon  Falls  Manufkcturing  Co.  e.  Goddard,  14  How.  446. 
*  Newell  V.  Radford,  Law  R.  S  Com.  PI.  62. 

■  Blagdeu  d.  Bradbear.  12  Tea.  466 ;  Oerk  t>.  Wright,  1  Aik.  12 ;  Broml^ 
e.  Jefferiea,  2  Tem.  415 ;  Elmore  v.  SingBcote,  6  Bun.  &  Crea.  683 ;  Ide 
V.  Stanton,  15  Verm.  691;  Smith  e.  Arnold,  6  Maa.  {C.  C.)  416;  Buck  p. 
Fickwell.  1  Wm.  (Venn.)  167 ;  Barickman  e.  EnjkendaU,  6  Blackf.  (Ind.) 
21 ;  M'Fanon'a  Appeal,  11  Fenn.  (1  Joaet)  COS ;  Bolea  v.  Hickman,  SO 
Penn.  (8  Harr.)  180 ;  Kay  t>.  Curd,  6  B.  Mon.  (Kj.)  103 ;  Paiker  v.  Bod- 
ley,  4  Bibb  (Ey.),  102 ;  EUia  o.  Deadman,  lb.  467 ;  Einloch  e.  Savage,  1 
Speera,  Eq.  (8.  C.)  470;  Goodman  v.  GriffiUu,  1  Hurl,  ft  Norm.  674; 
Powell  V.  Lovegrove,  39  E.  L.  &  £.  427 ;  Wright  tr.  Cobb,  6  Sneed,  143 ; 
Farwell  v.  Lowther,  18  III.  252;  Sheid  v.  Stumps,  2  Sneed,  IT2;  Ivea  v. 
Hacard,  4  B.  I.  14.  The  records  of  a  corporation,  ahoiring  the  plaintiff's 
appointment  as  their  enpneer,  to  serre  a  year  from  a  future  daj,  has  b«eii 
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is  manifestly  an  esBential  part  of  their  agreement ;  its  omission 
from  the  .memorandum,  therefore,  is  fatal.  Nor  can  a  differ^ 
ent  price  be  proved  by  parol  eridenoe,  where  one  is  stated  in 
the  memorandum,  as  Una  would  be  to  set  up,  by  means  of  parol 
evidence,  a  new  contract,  of  a  class  which  the  Statute  of  Frauds 
requires  to  be  pot  in  writing.* 

§  377.  Where  no  price  is  fixed  upon,  the  memoiandom 
may  be  silent  in  ttiat  respect,  and  then  it  is  left  to  the  law  to 
ascerttun  what  the  property  sold  ia  reasonably  worth ;  in  snch 
a  case,  price  is  not  one  of  the  ingredients  of  the  bargain.  Such 
was  the  deoision  of  the  Court  of  Common  Pleas,  in  Hoadley 
V.  McLaine,  in  which  Tmdal,  C.  J.,  delivered  a  concurring 
opinion.'  Bnt  in  a  case  decided  in  the  same  court,  only  a 
few  months  earlier,  tlie  same  eminent  judge  is  reported  to 
have  said :  "  Whether,  in  all  oases  of  an  ezecntory  contract  of 
purchase  and  sale,  when  the  parties  are  alb^ther  silent  as  to 
the  price,  the  law  will  supply  the  want  of  any  agreement  as  to 
price,  by  inferring  that  the  parties  must  have  intended  to  sell 
and  to  buy  at  a  reasonable  price,  may  be  a  question  of  some 
diffionlty.  Undoubtedly  the  law  makes  that  inference  when 
the  contract  is  executed  by  the  acceptance  of  the  goods  by  the 
defendant,  in  order  to  prevent  the  injustice  of  the  defendant's 
taking  the  goods  without  paying  for  them.  But  it  may  be 
questionable  whether  ttie  same  reason  applies  to  a  case  where  the 
contract  is  exeeutorj/  only,  and  where  the  goods  are  still  in  the 
possession,  or  under  the  control,  of  the  seller."  ^  Taking 
the  whole  of  this  language  tt^ther,  the  learned  judge  appears 
to  be  speaking  rather  of  an  inchoate  sale,  a  mere  agreement  to 
sell,  than  of  a  concluded  bargain.  For  if  the  goods  remain 
**  under  the  control  of  the  seller,"  there  cannot  have  been  any 

held  snfficieiit  for  the  pUintiff'i  recoveiy  of  the  oompensfttion  agreed, 
although  tiie  record  did  not  show  that  compeDUtion,  Chaae  r,  Lowell,  7 
Gmj  (Mail.),  38. 

<  Preston  p.  Mercean,  2  W.  Black.  1S49. 

*  Hoadlj  e.  McLuue,  10  Bing.  482,  cited  ac  law  hj  Wilde,  C.  J.,  in 
Va^j  s.  Gibson,  4  Man.,  Gr.  &  Sc  837. 

■  Acebal  v.  Lerj,  10  Bing.  382. 


>vGoo»^lc 


CH.  Xrm.]       THE  CONTENTS  OF  THE  MEHOBAHDDM. 

sale  of  tbcm,  binding  within  the  Statute  of  Frauds 
Bay  that  they  do  so  remain,  where  a  memorandam  a 
price  has'  been  executed,  is  to  assume  the  verj  point  in 
namely,  that  such  a  memorandum  is  insufficient  to 
bargain  under  the  statute.  It  is  certainly  not  to  be 
that  the  learned  judge  would  have  distinctly  afiirme 
in  Hoadley  v.  McLaine,  a  rule  of  which  he  considere 
to  have  so  lately  expressed  a  serious  doubt,  without  b 
sion  to  the  previous  opinion. 

§  878.  It  is  quite  obvious  that  the  statute  will  be 
by  such  a  statement  as  ascertains  the  price  to  be  paid, 
it  mentions  no  specific  sum ;  as,  for  instance,  if  the  a| 
is  to  pay  a  price  to  be  settled  by  arbitration,'  or  to 
same  for  which  the  property  bad  been  previously  pu: 
It  has  been  held  that  au  order  for  goods  "  on  moderate 
sufficiently  expressed  the  amount  to  be  paid ;  *  a  decisii 
is  equally  supported,  either  on  the  ground  that  the 
stated  may  be  ascertained  by  evidence  of  what  are  e 
terms,  or  that  it  is  but  equivalent  to  an  agreement  f 
price,  which  would  not,  as  we  have  seen,  require  to  be  e: 
at  all.  And  it  has  l>eeQ  decided  by  the  Court  of  Ap 
Tir^nia  that  a  letter  promising  to  make  a  deed  for  a 
land '*  according  to  contract"  was  a  sufficient  memoi 
without  farther  specification  of  the  terms,  and  that 
enough  for  the  party  claiming  the  conveyance  to  provi 
witness  what  price  was  agreed  to  be  given  for  the  land 

§  S79.  It  can  hardly  be  necessary  to  say  that  wl 
memorandum  itself  states  that  the  price  has  been 
received,  ihe  amount  need  not  be  set  forth ;  as  in  such 
price  is  not  a  part  of  the  contract  to  be  performed.^ 

*  AnU.  %  317. 

*  Cooth  V.  JackaoD,  6  Tea.  12 ;  Brown  r.  Bellowi,  4  Pick.  (M 
■  Atwood  r.  Cobb,  16  Pick.  (Mui.)  330. 

'  A»hcroft  V.  Morrin,  4  Man.  &  Glr.  «0. 
9  Jobtiaon  v.  Roukld,  4  Hunf,  77. 

*  Fugate  V.  HBDifbrd,  8  Litt.  (E7.)  262;  Holniu  d.  Btak  ol 
12  A]a.  869. 
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§  880.  It  was  juBt  now  remarked  that  parol  eyideiice  was 
inadmissible  to  prove  a  diGferent  price  agi-eed  upon  from  that 
which  appears  in  the  memorandum.  But  the  admission  of 
0uch  evidence  to  explain  technical  or  other  ambiguous  terms 
used  in  expressing  tlie  price,  is  no  infringement  of  the  statute, 
BDj  more  than  of  the  rule  of  common  law  excluding  oral  testi- 
mony offered  to  explain  the  meaning  of  a  written  document. 
Thus,  where  a  sold  note  puiported  to  be  of  "  18  pockets  of 
hops  at  100(.,"  parol  evidence  was  admitted  to  show  tliat  the 
100s.  was  understood  in  the  trade  to  mean  the  price  per  cwt.' 
And  so  with  the  variouB  ambiguities  of  this  nature  presenting 
themselves  in  brief  notes  of  mercantile  contracts,  which  are 
generally  composed,  to  use  the  language  of  a  learned  judge, 
in  "  a  sort  of  mercantile  short-hand,  made  up  of  few  and  short 
expresaione."  ^ 

§  381.  The  rule  that  the  memorandum  of  a  contract  of  sale 
must  exhibit  the  price  ^reed  to  be  paid,  appears  to  have  been 
confounded  in  one  or  two  instances  with  the  doctrine,  which  we 
shall  presently  have  to  examine,  that  every  memorandum  under 
the  fourth  section  must  exhibit  the  consideraUon  od  which  the 
engagement  of  the  party  to  be  charged  is  founded.  In  Eger- 
ton  V.  Mathews,  the  memorandum  sued  upon  was  of  a  con- 
'  tract  for  the  purchase  of  a  quantity  of  cotton,  and  expressed 
that  the  defendants  agreed  to  give  the  plaintiff  "  19d.  per  lb. 
for  80  b^ee  of  Smyrna  cotton,"  etc. ;  and  the  objectiou  was 
taken  on  behalf  of  the  defendants,  that  no  consideration  for 
their  promise  appeared  in  the  memorandum.  At  the  trial  the 
plaiotifi*  was  nonsuited ;  but,  on  a  motion  for  setting  aside  the 
nonsuit,  the  attention  of  the  judges  was  called  to  Uie  difference 
of  phraseology  between  the  fourth  and  seventeenth  sections, 
the  one  using  the  word  "  bai^aiu,"  and  the  other  the  word 
it,"  and  it  would  appear  that  their  decision  granting 


■  SpiMTO.  Cooper,  1  Gsle  ft  Dav.  63;  5  Jar.  10S6.  See  Smlmon  FiUb 
Muiufacturiiig  Co.  e.  Goddud,  14  How.  (S.  C.)  446;  Sari  e.  Bountillon, 
1  C.  B.  (M.  8.)  188 

■  Pute.  B.,  in  Mataball  t>.  Lynn,  6  Meet.  &  Web.  109. 
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the  motioQ  was  in  some  measure  based  apon  that  difTerenoe ; 
taking  the  view  that  the  force  of  tho  former  word  did  not,  like 
that  of  the  latter,  require  the  statement  of  the  consideration.' 
Subsequently,  in  the  case  of  Saunders  v.  Wakefield,  where  the 
action  was  on  a  written  guaranty,  and  the  question  was  whether 
it  was  sufficient  without  having  the  coneideration  apparent  on 
its  fiice,  all  the  judges  concurred  that  it  was  not;  but  Mr. 
Justice  Bayley,  in  illustration  of  his  position,  went  on  to  make 
this  remark :  "  I  find,  too,  that  the  word  '  agreement '  in  this 
dause  is  coupled  with  '  contracts  for  marriage  and  for  the  sale 
of  lands;'  now,  in  these  cases,  it  is  clear  that  the  consideration 
must  be  stated.  For  it  would  be  a  ver;  insufficient  agreement 
to  say,  *  I  agree  to  sell  A.  B.  my  lands,'  without  specifying  tlie 
terms  or  the  price."  ' 

§  881  a.  Now,  if  the  statement  of  the  price  in  the  memo- 
randum of  a  contract  of  sale  is  to  be  r^;arded  in  the  same 
light  as  the  statement  of  the  consideration  of  the  other  classes 
of  agreements  enumerated  in  the  fourth  section,  it  follows  that 
in  those  States  where  the  latter  is  held  unnecessary,  the  rule 
requiring  the  former  must  be  rejected.  Upon  this  ground  it 
has  been  rejected  in  Missouri.^  But  there  is  an  obvious  dis- 
tinction between  the  cases.  The  price  agreed  to  be  paid  is  a 
necessary  ingredient  of  a  contract  of  sale ;  and  without  its 
appearing,  such  a  contract  is  senseless  and  cannot  be  enforced. 
But  the  consideration  of  a  guaranty,  or  of  an  agreement  not 
to  be  performed  within  a  year  from  the  making,  or  to  settle 
certain  property  upon  a  person  when  he  or  she  is  married,  can- 
not be  smd  to  be  an  ingredient  of  such  agreement ;  that  is,  it 
makes  no  part  of  the  thing  to  be  done,  which  latter  is  entirely 
intelli^ble  without  any  reference  to  the  motive  or  inducement 
of  the  party  promising.  Whether  such  motive  or  inducement 
must  appear  in  order  to  show  the  agreement  to  be  founded 
upon  a  valid  consideration,  is  another  and  different  question. 

'  Egerton  r.  Mathews,  6  Eut,  S07. 

■  Saanaen  c.  Wakefield,  4  Barn.  &  Aid.  695. 

■  Bean  v.  Yalle,  2  MiMonri,  103. 
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The  deoision  of  E^rton  v.  MatbewB,  was  certainly  correct, 
because  all  the  ingredients  of  a  binding  and  enforceable  bargain 
were  there  presented  in  the  writing ;  not  because  ^e  word 
"  bai^in "  imports  a  consideration  any  less  than  the  word 
"agreement."  On  the  other  band,  as  Ur.  Jostioe  Bayley 
BO-jH,  "it  would  be  a  very  insufficient  agreement  to  say  'I 
t^ee  to  sell  A.  B.  my  lands,'  without  specifying  the  terms  or 
the  price,"  because  the  price,  whioh  is  an  element  of  every  sal^, 
is  not  stated ;  and  not  because  a  memorandum  of  an  agree- 
ment to  do  a  thing  must  necessarily  show  the  motive  or  induce- 
ment for  making  it.  The  statement  of  price  is,  in  each  case, 
in  fact,  the  statement  of  consideration ;  but  it  is  submitted  as 
quite  clear  that  it  is  not  required  on  the  same  ground. 

§  3S2.  In  cases  of  sales,  the  credit  stipulated  is  an  essential 
term  of  the  contract,  and  must  appear  in  the  memorandum. 
Such  appears  to  be  the  established  rule  in  actions  at  law.' 
Though  it  seems  it  is  not  so  strictiy  applied  in  suits  in  equity 
for  a  specific  execution  of  the  contract.  Where  an  advertise- 
ment of  land  for  sale  at  auction  stated  that  it  was  to  be  on  a 
credit,  and  the  auctioneer's  entry  at  the  time  of  sale  made  no 
allusion  to  the  credit,  and  the  proprietor,  at  the  expiration  of 
the  time  alleged  by  the  defendant  as  having  been  really  allowed, 
brought  a  bill  to  compel  a  specific  execution  of  the  purchase, 
'  the  Court  of  Appeals  of  Yirginia  made  a  decree  accordingly. 
Brockenborough,  J.,  remarking  that  the  defendant,  by  the 
memorandum  of  sale,  had  bound  himself  to  pay  in  cash ;  and, 
although  that  memorandum  did  not  state  the  truth  as  to  the 
time  of  payment,  yet  the  bill  did,  and  the  defendant  could  not 
object ;  but  Umt  if  the  plaintiff  had  claimed  specific  execution 
at  cash,  the  defendant  might  have  resisted  on  the  gronnd  of  the 
credit  really  agreed  to  be  given.'    In  the  absence  of  any  evi- 

■  Morton  t>.  Dean,  13  Met.  (Mow.)  38S;  Savu  tr.  Shields,  26  Weod. 
(N.  T.)  341  -,  MTanon'a  Appeal,  11  Fenn.  (1  Jones)  6(ffi ;  Soles  e.  E[ick- 
nuui.  20  Penn.  (8  Earr.)  180;  Buck  o.  Pictwell,  1  Will.  (Venn.)  167; 
Ellis  V.  Deadnum.  4  Bibb  (Kj.),  467;  Parker  e.  Bodlej,  lb.  102;  Elib  v. 
Gadsden,  2  Rich.  (S.  C.)  373 ;  Wright  v.  Weeks,  8  Bosw,  (S.  T.)  372, 

■  Smith  V.  Jones,  7  Leigh,  165. 
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dence  that  credit  was  to  be  allowed,  the  memorandum  may  be 
silent  ia  that  reepect,  and  a  Bale  for  cash  will  be  presumed.^ 
And  it  seems  to  he  in  no  case  material  that  it  should  appear  in 
the  writing  whether  the  payment  on  time  is  to  be  with  interest.' 

§  383.  In  a  late  case  in  the  Supreme  Court  of  the  United 
States,  already  repeatedly  referred  to  in  this  chapter,^  the  mem- 
orandum stated  that  the  "  credit  was  to  commence  when  ship 
sailed,  not  after  Dec.  1st,"  and  the  court  held  tlie  time  of  credit 
to  be  sufficiently  expressed,  although  there  was  no  evidence 
what  ship  was  referred  to.* 

§  384  The  memorandum  need  not  stipulate  any  time  or 
place  for  the  delivery  of  goods  sold,  or  for  the  performance  of 
any  other  contract,  for  in  the  absence  of  such  stipulation  a  rea- 
sonable time  and  the  vendor's  customary  place  will  be  presumed 
to  have  been  contemplated.^  But  where  time  is  stipulated,  then 
it  is  in  the  nature  of  a  condition,  which  goes  to  the  essence  of 
the  contract  and  must  appear  in  the  memorandum."  And  so 
with  a  warranty  of  quality  in  case  of  a  sale  of  goods.^  And 
so  where  by  the  terms  of  an  oral  contract,  goods  sold  were  sub- 
ject to  the  purchaser's  inspection  and  approval,  a  broker's  entry 

•  TJpf  D.  Gibson,  4  Mm.,  Gr.  &  Sc.  837;  Feisonden  e.  Mouef,  11 
Ctub.  (MiM.)  127. 

*  Atwood  t>.  Cobb,  16  Pick.  (Man.)  230,  231 ;  Neufville  e.  Staart,  1 
HiU,  Eq.  (S.  C.)  166,  167. 

■  Salmon  Falls  Uanuf.  Co.  o.  Goddard.  14  How.  446. 

*  See  the  diuenting  opinion  of  Mr.  Jnvtice  CurtiH,  in  wbicb  be  exbibitB 
reiy  clearly  the  difficulties  attending  thia  and  other  points  in  the  decision  of 
the  niajority  of  tfae  coort, 

•  SahnoQ  Falls  Manf.  Co.  e.  Goddard,  ntpra ;  Atwood  v.  Cobb,  16  Pick. 
(Mass.)  290. 

■  Davis  e.  Shields,  26  Wend.  (N.  T.)  S41 ;  on  error,  reversing  the  de- 
dsion  of  Ibe  Supreme  Court,  24  Wend.  322.  See,  also.  First  Baptist 
Chnrch'of  Ithaca  v.  Bigelow,  16  Wend.  28. 

'  Peltier  e.  Collins,  3  Wend.  (N.  T.)  4£9.  See,  generall}',  in  regard  to 
the  necessity  of  stating  all  the  terms  of  the  bargain  in  the  memorandum, 
McClean  v.  Nicolle,  4  L.  T.  ».  8.  868.  Whetiier,  as  was  held  in  Cherry  o. 
Iiong,  FhiL  (N.  C.)  466,  an  auctioneer's  memorandom  which  omits  the  terms 
of  sale,  can  be  helped  by  the  advertisement,  without  producing  it,  but  tak- 
ing it  for  granted  that  it  "  contained  the  tenns  of  sale,  as  is  osnal  in  sndi 
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Thich  omitted  that  part  of  the  contract,  vas  held  not  admia- 
sibte  as  a  memorandum.' 

§  386.  It  must,  of  course,  appear  from  the  memorandum, 
what  is,  the  subject-matter  of  the  defendant's  engagement. 
Laud,  for  instance,  which  ia  purported  to  be  bai^ued  for, 
must  be  so  described  that  it  ma;  be  identified.'  And  in  the 
case  of  an  agreement  for  a  lease,  the  term  for  which  the  lease 
ia  to  be  given  must  appear  in  tiie  writing  and  cannot  be  sup- 
plied b;  parol  evidence."  But  the  subject-matter  may  in  an;  ■ 
case  be  identified  b;  reference  to  an  external  standard,  and 
need  not  be  in  terms  explained.  Thus  to  describe  it  as  the 
vendor's  right  in  a  particular  estate,*  or  as  the  property  which 
the  vendor  had  at  a  previous  time  purchased  from  another 
party,"  is  sufficient.  And  it  is  very  common  to  identify  the 
debt  of  a  third  person,  for  which  the  defendant  has  made 
himself  responsible,  as  the  debt  then  owing,  or  to  become 
owing,  by  such  third  person  to  the  plaintiff,  without  farther 
description.^ 

■  Boardman  v.  Spoouer,  13  Allen,  S63. 

■  CHn&ii  D.  Cooke,  I  Scb.  &  Let.  2S ;  Liuduy  v.  Unch,  S  lb.  1 ;  Hanett 
p.  Yielding,  lb.  649  (in  regard  to  the  case  of  Allan  v.  Bower,  8  Bro.  C.  C. 
149,  see  the  remarkB  of  Lord  Redesdale,  in  Clinan  t.  Cooke,  lupni) ;  Btrry 
v-  Cooml>e,  1  Pet  (S.  C.)  640;  Church  of  itte  Advent  t>.  Farrow,  7  Rich. 
£q.  (S.  C.)  378 ;  Camuck  v.  MaateTson,  8  Stew.  &  For.  (Ala.)  411 ;  Pipkin 
p.  Jamea,  1  Humph.  (Tenn.)  826 1  Kay  p.  Curd,  6  B.  Mon.  (Ky.)  108; 
MeadowB  v.  MeadowB,  8  McCord  (S.  C),  458 ;  Sari  o.  BourdiUon,  1  C.  B. 
(n.  a.)  188 ;  FerguaoQ  v.  Staver,  83  Peon.  Stat«,  411 ;  Ives  p.  Annatrong, 
6  R.  I.  667 ;  Talman  o.  Franklin,  8  Duer  (N.  T.),  39S ;  Foiw  t.  Dutdw, 
S  Green  (N.  J.).  401 ;  Montacnte  v.  MaxweU,  1  P.  Wnw.  618. 

■  Clinan  p.  Cooke,  1  Sch.  &  Le£  22 ;  Abed  e.  Baddiffe,  13  Johns.  (N. 
Y.)  800  i  Hodge*  o.  Howard,  5  R.  I.  149 ;  Fitronanrice  p.  Bayley,  3  L.  T. 
K.  s.  69;  Hnxley  p.  Brown,  98  Haas.  546;  Clarke  p.  Fuller,  111  Eng.Com. 
Law,  24 ;  FarweU  p.  Mather,  10  Allen,  323. 

•  Nicholi  p.  Johnson,  10  Conn.  198;  Pbaiipe  p.  Hooker.  HuL  £q.  (N. 
C.)  193. 

'  Atwood  p.  Cobb,  16  I^ck.  (Mass.)  230.  And  see  Tallman  p.  FrankHn, 
14  N.  Y.  584 ;  Simmona  p.  Spmill,  3  Jonei,  £q.  (tf.  C.)  9 ;  Honey  p.  Gra- 
ham, Law  B.  5  Com.  H.  9 ;  Htuley  o.  Brown,  68  Mau.  546 ;  Banmann  p. 
James,  Law  B.  8  Ch.  App.  608;  McMurray  p.  Spicer,  Law  R.  6  £q.  627. 

•  Batem&n  e.  Phillips,  16  East,  270.  See,  also.  Sale  p.  Danagh,  2  Hil- 
ton (N.Y.),  184;  HaUp.  Soole,llMioh.4M.- 
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§  386.  Bot  hj  &r  the  most  difficult  question  preeeiited  in 
the  present  branch  of  onr  subject,  and  which  has  perhaps  more 
engaged  the  attention  of  courts,  and  provoked  a  more  marked 
conflict  of  judicial  opinion  than  any  other  arising  upon  any 
part  of  the  Statute  of  Frauds,  is,  whether  the  note  or  memo- 
randum in  writing  must  show  the  consideration  upon  which 
the  defendant's  promise  is  founded. 

§  S87.  This  question  first  arose  in  the  case  of  Wain  v.  Warl- 
ters,  decided  in  the  Queen's  Bench  in  1804.  The  declaration 
all^^d  in  snbstance  that  the  pluntiflb,  being  the  indorsees  and 
holders  of  a  bill  of  exchange  for  £56,  drawn  upon  and  accepted 
l^  one  Hall,  which  was  then  due  and  unpaid,  and  being  about 
to  sue  the  drawee  and  acceptor  thereon,  the  defendant,  upon  a 
cerbun  day,  in  consideration  of  the  premises  and  that  the 
plaintifib  would  forbear  to  proceed  with  their  suit,  undertook 
and  promised  to  pay  the  plaindfis,  by  half-past  fonr  o'clock  on 
that  day,  £56  and  the  expenses  which  had  been  incurred  by 
them  on  said  bill.  At  the  trial  before  Lord  Mlenborough,  the 
plainti£&  produced  in  evidence  a  writing,  signed  by  the  defend- 
ant, in  these  words;  "  Messrs.  Wain  &  Co.,  I  will  engage  to 
pay  you  by  half-past  four  this  day  fiity-siz  pounds,  and  expenses 
on  bill  that  amount  on  Hall.  [Signed]  Jno.  Warlters.  [Dated] 
No.  2,  Gornhill,  April  SOU),  1803."  The  defendant  having  ob- 
jected that,  although  his  promise  was  in  writing,  the  consider^ 
ation  of  it  was  not  in  writing,  and  that  the  Statute  of  Frauds 
required  both  to  appear  in  the  memorandum,  Lord  EUenbo- 
rough  nonsuited  the  plaintifls;  a  rule  nm  was  obtained  for 
setting  this  nonsuit  aside,  and  for  a  new  trial.  Upon  argument, 
all  the  judges  concurred  in  discharging  the  rule.  Lord  Ellen- 
borough  first  referred  with  approbation  to  the  remark  of  Lord 
G.  B.  Gomyns,  that  "an  agreement  is  aggregatio  nuniivm,  viz.,. 
where  two  or  more  minds  are  united  in  a  thing  done  or  to  bo 
done ;  a  mutual  assent  to  do  a  thing ;  and  it  ought  to  be  so 
certain  and  complete  that  each  party  may  have  an  action  upon 
it;"^  and  then  proceeded  to  say:  "The  question  is,  whether 
'  Com.  D^.  tit.  Agreement,  A.  1. 
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that  word  is  to  be  used  in  the  loose,  iDoorrect  sense  in  which  it 
may  aometimeB  be  ased,  as  synonTmous  to  promite  or  undertak- 
ing, or  in  its  more  proper  and  correct  aeuse,  as  signifjiiig  a 
matual  contract  or  conBideration  between  two  parties  ?  The 
latter  appears  to  me  to  be  the  legal  coDStniction  of  the  word, 
to  which  we  are  bound  to  give  its  proper  effect ;  the  more  so, 
when  it  is  considered  by  whom  that  statute  is  said  to  have  been 
draVn,  b;  Lord  Hale,  one  of  the  greatest  judges  who  ever  sat 
in  Westminster  Hall,  who  was  as  competent  to  express,  as  he 
was  able  to  conceire,  the  provisions  best  calculated  for  carry- 
ing into  eSect  the  purposes  of  that  law.  The  person  to  be 
chained  for  the  debt  of  another,  is  to  be  charged,  in  the  f()nn 
of  the  proceeding  against  him,  upon  his  special  promise;  but 
without  a  legal  consideration  to  sustain  it,  that  promise  would 
be  a  nudum  pactum  aa  to  him.  The  statute  never  meant  to 
enforce  any  promise  which  was  before  invalid,  merely  because 
it  was  put  in  writing.  The  obligatory  part  is  indeed  the  prom- 
iae,  which  will  account  for  the  word  promiae  being  used  in  the 
first  part  of  the  clause,  but  still  in  order  to  charge  the  party 
making  it,  the  statute  proceeds  to  require  that  the  agreement,  by 
which  most  be  undei'stood  the  agreemetti  in  retpect  to  whitA  the 
promiae  teat  made,  must  be  reduced  into  writii^.  iuid  indeed, 
it  seems  necessary  for  effectuating  the  object  of  the  statate, 
that  the  consideration  should  be  set  down  in  writing  aa  well  as 
the  promise ;  for  otherwise  the  consideration  might  be  illegal, 
or  the  promise  might  have  been  made  on  a  condition  precedent, 
which  the  party  charged  may  not  afterwards  be  able  to  prove, 
the  omission  of  which  would  materially  vary  the  promise,  by 
turning  that  into  au  absolute  promise  which  was  only  a  condi- 
tional one ;  and  then  it  would  rest  altogether  on  l^e  conscience 
of  the  witness  to  assign  another  consideration  in  the  one  case, 
or  to  drop  the  condition  in  the  other,  and  thus  to  introduce  the 
very  &auda  and  peijuries  which  it  was  the  object  of  the  statute 
to  exclude  by  requiring  that  ttie  agreement  should  be  reduced 
to  writing,  by  which  the  consideration  as  well  as  the  promise 
would  be  rendered  certain.     .    .    .     The  word  agreement  ia 
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not  satiBGed  unleas  there  be  a  conBideration,  which  t 
tion  forming  part  of  the  agreement  ought  therefore 
been  shown ;  and  the  promise  ia  not  binding  b;  th 
unless  the  consideration  which  forms  part  of  the  agre 
also  stated  in  writing.  Without  this,  we  shall  leave 
ness,  whose  memory  or  conscience  is  to  be  re&eshed,  t 
a  consideration  more  easy  of  proof,  or  more  capable  ol 
ing  the  promise  declared  on.  Finding,  therefore,  1 
<^eement  in  the  statute,  which  appeare  to  be  the  moal 
proper  to  expreae  that  which  the  policy  of  the  law  seei 
quire,  and  finding  no  case  in  which  the  proper  mean 
has  been  relaxed,  the  best  construction  which  we  can 
the  clause  is  to  give  its  proper  and  legal  meaning 
word  of  it."  G-rose,  J. :  "  What  is  required  to  be  in  n 
the  agreement  (not  the  promise,  as  mentioned  in  the  fi 
of  the  clause),  or  some  note  or  memorandum  of  the  ag 
Now  the  agreetnent  is  that  which  is  to  show  what  each 
to  do  or  perform,  and  by  which  both  parties  are  to  be 
and  this  is  required  to  be  in  writing.  If  it  were  only  nt 
to  show  what  one  of  them  was  to  do,  it  would  be  suffii 
state  the  promise  made  by  the  defendant,  who  was  to  be 
upon  it.  But  if  we  were  to  adopt  this  construction,  i 
be  the  means  of  letting  in  those  very  frauds  and  p 
which  it  was  the  object  of  the  statute  to  prevent.  For, 
the  parol  evidence,  the  defendant  cannot  be  charged  n 
written  contract  for  want  of  a  consideration  in  law  to 
it.  The  effect  of  the  parol  evidence  then  is  to  make 
ble ;  and  thns  he  would  be  charged  with  the  debt  of  ant 
parol  testimony,  when  die  statute  was  passed  with  t 
intent  of  avoiding  such  a  ohai^,  by  requiring  that  th' 
ment,  by  which  must  be  understood  the  tchole  agreement 
be  in  writing."  Lawrence,  J. :  "  From  the  loose  ma 
which  the  clause  is  worded,  I  at  first  entertained  som 
upon  the  question ;  but  upon  farther  conaideratiou  I  ag: 
my  lord  and  my  brothers  upon  their  construction  of  it. 
question  had  arisen  merely  upon  the  first  part  of  the  c 
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conceive  that  U  voald  onl;  have  been  iiece8sai7  that  the  prom- 
ise should  have  been  stated  in  writing ;  but  it  goee  on  to  direct 
tiiat  no  person  shall  be  chained  on  such  promise,  unless  the 
Offreement,  or  some  note  or  memorandum  thereof,  that  is  of  the 
agreement,  be  in  writing ;  which  shows  that  the  word  agreement 
was  meant  to  be  used  in  a  different  sense  from  promiie,  and 
that  something  besides  the  mere  promise  was  required  to  be 
stated.  And  as  the  consideration  for  tlie  promise  is  part  of  the 
agreement,  that  ought  also  to  be  stated  in  writing."  Le  Blanc, 
J. :  "If  there  be  a  distinction  between  agreemefit  and  promite, 
I  think  we  must  take  it  that  Offreement  includes  the  eontideration 
for  the  promise  as  well  as  the  promiee  itself ;  and  I  think  it  is 
the  safer  method  to  adopt  the  strict  construction  of  the  words 
in  this  case,  because  it  is  better  calculated  to  effectuate  the 
intention  of  the  act,  which  was  to  prevent  frauds  and  petjuriea, 
hj  requiring  written  evidence  of  what  the  partaes  meant  to  be 
bound  by.  I  should  have  been  well  satisfied,  however,  if,  re- 
curring to  the  words  used  in  the  first  part  of  the  clause,  they 
had  used  the  same  words  again  in  the  latter  part,  and  said, 
'unless  the  promite  or  offreetnent  upon  which  the  action  is 
brought,  or  some  note  or  memorandum  thereof  shall  be  in  writ- 
ing.' But  not  having  so  done,  I  think  we  must  adhere  to  the 
strict  interpretation  of  the  .word  offreement,  which  means  the 
consideration  for  which,  as  well  as  the  promise  by  which,  the 
party  binds  himself."  ^ 

§  S88.  Within  a  few  years  after  the  determinatiou  of  tiua 
case,  it  was  several  times  disapproved  by  Lord  Eldon,  particu- 
larly in  Gardom,  ex  parte,  where  he  said  that  until  it  was  de- 
dded,  he  "  had  always  taken  the  law  to  be  clear  that  if  a  man 
agreed  in  writing  to  pay  the  debt  of  another,  it  was  not  neces- 
sary that  the  consideration  should  appear  upon  the  &ce  of  that 
writing."*  But  it  was  never  overruled,  and  afterwards,  the 
same  point  being  directly  presented  to  the  judges  of  the 

■  Wain  c.  Wu-lten,  S  Eut,  16. 

'  Gudom,  ex  parte,  16  Tea.  286;  Hinet,  ex  parte,  U  Vm.  190.  See, 
■1m,  Boehm  t>.  Campbell,  6  Taunt.  679. 
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Queen's  Beach,  it  was  unanimously  affirmed.^  From  tliat 
time,  the  doctrine  of  Wain  v.  Warlters  appears  to  have 
been  admitted  as,  beyond  question,  the  English  law  uptm 
this  point.' 

§  S89.  The  case  of  Egerton  v.  Mathews,  decided  in  the  year 
following  Wun  v.  Warlters,  and  by  the  same  bench,  requires 
■  especial  notice ;  because  upon  it  much  of  the  opposition  in 
this  country  to  the  doctrine  of  Wain  v.  Warlters  is  found  to 
rest.  The  facts  in  that  case  have  been  recited  at  a  previous 
page,"  where  we  saw  that  it  rose  upon  a  bargain  for  the  pur- 
diase  of  goods  under  the  seventeenth  section ;  and  that  the 
memorandum  produced  described  the  goods  purchased,  and 
stated  the  price  to  be  paid.  An  objectioa  on  the  ground  of 
Wain  V.  Warlters  was  made  to  the  court  and  overruled  ;  the 
judges  recognizing  that  case,  hut  discriminating  between  the 
requisitions  of  the  fourth  section  and  those  of  the  seventeenth, 
in  respect  to  the  statement  of  the  consideration.  Lord  Ellen- 
borough  observed  that  the  words  of  the  statute  were  satisfied, 
if  there  was  some  note  or  memorandum  of  the  bai^ain  signed 
by  the  parties  to  be  charged  by  such  contract;  and  that  this 
was  a  memorandum  of  the  bargain,  or  at  least  of  so  much  of 
it  as  was  sufficient  to  bind  the  parties  to  be  charged  therewith, 
and  whose  signature  to  it  was  all  that  the  statute  required. 
Mr.  Justice  Lawrence  said :  "  The  case  of  Wain  v.  Warlters 
proceeded  on  this,  that  in  order  to  charge  one  man  with  the 
debt  of  another,  the  agreement  must  be  in  writing;  which 
word  ^^reement  we  consider  as  properly  including  the  consid- 
eration moving  to,  as  well  as  the  promise  by,  the  party  to  be 
so  charged ;  and  the  statute  meant  to  require  that  the  whole 

>  Swnden  o.  Wakefield,  4  Bam.  &  Aid.  596. 

'  Ljoa  D.  Lunb,  in  this  Exchequer  of  Pleu,  1807,  reported  in  Fell  on 
Merc.  GnftT.,  Appendix,  No.  HI. ;  Jenkins  r.  Reynold*.  3  Brod.  &  Bing. 
14 ;  Horiey  v.  Boothbj,  3  Bing.  107 ;  HftWM  t>.  ArmBtroDg.  1  Bing.  N.  C. 
767 ;  Cole  «.  Dyer,  1  Cro.  ft  Jer.  461 ;  James  v.  Williams,  3  Nev.  ft  Man. 
196;  Clancy  o.  :^goU,  4  lb.  496 ;  Raikes  e.  Todd,  8  Adol.  &  Ell.  846; 
Sweet  V.  Lee,  3  Man.  ft  6r.  452;  Bainbridge  t>.  Wade,  16  Ad.  ft  Ell.  K. 
s.  89.  <  JmU,  S  381. 
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^reemeat,  iacluding  both,  should  be  ia  writiDg."  ^  But,  not- 
vithstanding  these  remarks,  it  is  obnoos  that  the  case  did  not 
turnupoD  the  absence  of  the  word*' agreement,"  from  the  seveu- 
teenth  section.  In  point  of  fact,  the  consideration  for  the  de- 
fendant's engagement  to  pay,  namely,  the  delivery  to  be  made 
to  him  of  certfun  goods,  did  appear  npon  the  face  of  the  mem- 
orandum;'  although  the  plaintiff  had  not  himself  signed  the 
memorandum  so  as  to  be  bound.  The  case  does  not  stand  at 
all  opposed  to  Wain  r.  Warlters,  the  doctrine  of  vhich  cannot 
indeed  come  in  question  under  those  clauses  of  the  statute 
vhich  relate  to  contracts  of  bargain  and  sale,  where,  of  course, 
the  memorandum  must  always  show  the  price  stipulated,  as 
necessary  to  an  understanding  of  the  obligation  of  the  party  to 
be  charged,  whether  the  buyer  or  seller.^ 

§  S90.  In  this  country,  such  has  been  the  contrariety  of 
opinion  upon  the  doctrine  of  Wain  v.  Warlters,  that  it  would 
scarcely  serve  any  useful  purpose  to  attempt  to  weigh  the  cases 
with  a  view  to  ascertain  which  way  the  balance  of  judicial  opin- 
ion may  incline.  In  each  of  the  States  the  point  has  been  pre- 
sented, and  in  each  has  been  decided  as  seemed  to  ite  courts 
wisest  iu  point  of  policy,  or  most  commended  by  authority. 

§  391.  Of  those  States  where  the  word  "agreement"  is  re- 
tained in  the  clause  requiring  the  memorandum,  the  doctrine 
of  Wain  v.  Warlters  is  repudiated  in  Maine,*  Vermont,'  Con- 
necticut,^ Massachueette,'  North  Carolina,^  Ohio,'  and  Mis- 
souri ;  "^  but  it  has  received  the  sanction  of  the  courts  in  New 

■  Egerton  r.  Hathewa,  6  But,  SOT. 

'  Jeakiiu  v.  ReTnolds,  3  Brod.  &  Blag.  14,  per  Pturk,  J. 

'  4nli,  §  676,  et  leq. 

*  Levy  0.  MerriU,  4  Graenl.  189 ;  GUIighan  c.  Bouanuu,  39  Miine  (16 
Shep.),  81. 

-  '  Smith  D.  Ide,  S  Venn.  299 ;  Patchin  o.  Swift,  21  lb.  297. 

'  Sige  n.  Wilcox,  6  Conn.  81. 

'  Fftckard  c.  Richardson,  17  Uau.  122.  The  Revised  Statates  of  Masu- 
chusettg  have  dace  ezpresslj  provided  that  the  consideration  need  not  ap- 
pear in  the  memorandam.     See  Appendix. 

*  Miller  c.  Irvine,  1  Dev.  A  Bat.  103;  Ashford  r.  Robinson,  8  Ired.  lU. 

*  Reed  p.  Evans,  17  Ohio,  128. 

"■  Bean  e.  Talle,  3  Uo.  103 ;  Halm  e.  HaUa,  8  lb.  305. 
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Hampshire,^  New  Tork,"  New  Jersey,"  Maryland,*  Soath 
Carolina,'  Oeorgia,"  Indiana,^  Hichigan,^  and  Wigconsin.' 
Id  the  statutes  of  some  other  States  the  vord  "  agreement " 
does  not  so  occar,  bat  the  word  "  promise  "  is  coupled  with  it 
in  the  clause  in  question ;  and  the  courts  of  those  States  have . 
generally  diapeosed  with  the  statement  of  tiie  consideration,  on 
the  ground  of  that  difiference."* 

§  892.  It  is  important  to  observe  that  the  American  decisions 
which  stand  opposed  to  Wain  v.  Warlters,  have  almost  exclu- 
sively considered  that  case  as  depending  upon  the  force  attrib- 
uted by  Gta  judges  to  the  word  "  agreement,"  and  the  case  of 
Egerton  v.  Uathews  as  depending  entirely  upon  the  distinction 
euggested  between  t^at  word  and  "  bargain."  If  there  had 
been  no  other  ground  npon  which  those  cases  could  be  sus- 

>  Neeln>ii  V.  Suiboni.  S  N.  H.  414 ;  0nderwood  e.  Campbell,  14  tb.  S93. 

•  Se&n  0.  Brink,  S  Johns.  215;  Kerr  e.  Sh&w,  13  lb.  236.  Bat  aee 
Leon&rd  e.  Vredenburgh,  8  Jobat.  37.  Tbe  B«yued  Statatea  of  New  Toil: 
■fterwRrds  eiprcaaly  enacted  tbat  tbe  conrideration  matt  appear.  See  Ap> 
pendix.    Sackett  r.  Palmer,  26  Barb.  (N.  T.)  179. 

•  Bncklej  r.  Beardalee,  2  Soath.  &72 ;  Lung  o.  Lee,  Spencer.  337. 

•  Sloan  v.  Wilson,  4  P'.vr.  &  Johns.  S22;  £IlioU  e.  Giese.  lb.  467; 
Wyman  t>.  Gray,  lb.  409 ;  Edelen  v.  Gongh,  6  GiU,  108 ;  Hutton  o.  Padgett, 
26  Md.  238.     But  see  Brooks  d.  Dent,  1  Md.  Cb.  Dec.  630. 

•  Stepbeni  c  Winn,  2  Nott  &  McC.  372,  note  a ;  thongb  it  was  afterwards 
treated  as  an  open  question  in  Lecat  s.  Tavel,  3  HcCord,  168. 

•  Henderson  d.  Johnson,  6  Georgia,  S90 ;  Eaigroves  v.  Cooke,  16  lb. 
■  321. 

^  Gregory  e.  Logan,  7  Black.  112.  This  was  before  tbe  present  Be- 
viied  Statutes,  which  provide  that  tbe  consideration  may  be  proved  bjparoL 
See  Appendix. 

■  Jones  t).  Palmer,  1  Doug.  879. 

■  Reynolds  o.  Carpenter,  S  Cband.  31;  Taylor  t).  Pratt,  3  Wis.  674. 

">  Thus,  in  Virginia,  Violett  e.  Patton,  6  Cranoh  (S.  C),  161 ;  Jftsns- 
lippi.  Wren  r.  Fearce,  4  Smedes  &  M.  91 ;  T«niMstee,  Taylor  v.  Ross,  3 
Yerg.  330 ;  Campbell  r.  Findley,  3  Hiunph.  880 ;  Gilman  f .  Eibler,  6  n>.  19 ; 
Alabataa,  Thompson  r>.  Hall,  16  Ala.  204 ;  Bigbj  s.  Norwood,  34  Ala.  129 ; 
KaOuckg,  Ratliff  s.  Trout,  6  J.  J.  Uarsb.  606  {  Florida,  Dorman  t>.  Bige- 
low,  1  Ftor.  281 ;  Galifomia,  Baker  e.  Cornwall,  4  Cal  Ifi ;  Evoy  o.  Tewks- 
bnry,  6  Cal.  2BG;  Elli«)n  g.  Jackson,  12  Cal.  642.  In  Louitima,  the  dvil 
law  prevails,  and  by  that  law  no  consideration  is  necessary  to  be  stated  or 
proved.  Ringgold  v.  Kewkirk,  3  Ark.  97.  See  ;><»(,  S  393,  as  to  the  mat«- 
riality  of  such  change  in  the  phraseology. 
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taiaed,  and  no  other  ailment  for  the  neceseitf  of  bavicg  the 
considerstion  stated  in  the  metuoraadam,  it  may  be  doubted 
whether,  even  in  England,  the  doctrine  in  qaeetioD  would  have 
survived,  and  been  finally  establtehed  as  law.  The  definition 
of  *'  agreement,"  as  adopted  by  Lord  Ellenborongh  from 
Comyns,  is  itself  open  to  some  question  ;  ^  but  if  it  were  oor- 
rect,  the  question  remains,  whether  that  word,  so  introduced 
into  the  statute,  is  to  be  taken  In  its  strict  legal  sense.  His 
Lordship  determines  this  in  the  affirmatira,  upon  the  ground 
of  the  well  known  sagacity  and  precision  of  Lord  Hale,  whom 
he  asserts  to  have  been  the  au&or  of  the  Statute  of  Frauds. 
But  besides  the  historical  doubts  which  exist  upon  this  point,* 
we  find  it  difficult  to  maintain  such  an  interpretation,  when  we 
oome  to  compare  the  several  clauses  of  the  fourth  section  with 
each  other  and  with  the  seventeenth. 

§  8dS.  It  is  suggested  by  the  judges  in  Wain  v.  Warlters, 
that  the  fourth  section  discriminates  between  the  "  promise  " 
and  the  *'  agreement ; "  the  former  being  that  upon  which  the 
defendant  is  to  be  charged,  but  the  latter  being  that  of  whi^di 
the  memorandum  is  required.  On  looking  at  the  last  clause 
of  the  section,  however,  we  find  diat  the  party  signing  the 
**  agreement "  is  spoken  of  as  "  charged  "  thereupon.  Hore- 
over,  the  section  commences  by  saying  that "  no  siction  shall  be 
brought,  whereby  to  charge,  etc.,  upon  any  special  promise," 
etc.,  and  in  the  last  clause  provides  that "  the  agreement  upon 
which  snch  action  is  bro^ight,"  etc.,  shall  be  in  writing.  The 
proper  method  of  interpreting  the  word  "  agreement "  in  this 
section,  if  it  must  be  conceded  to  have  been  used  at  all  dis- 
tinotively,  seems  to  be  that  suggested  by  ObiefJustice  Abbott, 
who  said  it  should  be  read  as  a  word  of  reference,  as  if  all  tiie 
precedent  words  were  incorporated  in  it,  and  then  the  section 
would  stand  &ns :  "  Unless  the  a^^-eement,  special  promise, 
contract,  or  sale,  upon  which  such  action  is  brought,  shall  be 

'  See  Hr.  Fell'a  TrMtue  on  Mercantile  Gnvsn^es  (Appendix,  No.  IV.), 
where  this  definition  is  esamined  with  mnch  reae&ndi  aitd  criticil  akiU. 
'  Tide,  Introductdon  to  thia  TreAtiM. 
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in  vriting,"  eto.'  But  i^ain,  in  the  serenteeBth  sectioD,  whidi 
we  may  061*181017  comptu'^  with  the  fourth,  as  m  pari  materid 
to  aBcertoin  the  foroe  intended  to  be  given  to  such  irords  88 
they  have  in  common,  the  word  "  bargain  "  appears  to  be  used 
'm  the  a&me  sense  as  "  contract,"  thus :  "  No  contract  for  the 
sale  of  Roods,  etc.,  shall  be  allowed  to  be  good,  unless  some 
note  or  memorandum  of  the  taid  bargain,"  etc.  Upon  the 
whole,  therefore,  it  is  not  easy  to  see  that  these  sereral  terms 
are  employed  in  any  such  discriminating  manner  as  can  its^ 
afford  a  precise,  consistent,  and  satdsfaotory  rule  of  oon- 
stmctiou.' 

§  394.  But  it  is  ooncdved  that  the  doctrine  of  Wain  9. 
Warlters  is  to  be  supported  upon  other  and  more  substantial 
grounds.  The  case  of  Saunders  ».  Wakefield,  which  followed 
after  those  cases  in  which  Lord  ESdon  had  expressed  hia  dis- 
satis&ction  with  Waih  t>.  Warlters,  reasserted  the  rule  that  the 
memorandnm  must  show  the  ooneideration ;  and  this,  as  is 
most  important  to  obaerre,  upon  principle  and  rea8on,.and  with 
little  more  than  a  passing  allusion  to  the  leading  case.  The 
words  of  Mr.  Justice  Holroyd  present  with  most  admirable 
olearuesB  and  force  what  is  conceived  to  be  the  true  reason  of 
the  rule.  He  says :  "  The  general'  object  of  the  statute  was 
to  take  away  tlie  temptation  to  commit  fraud  by  peijury  in 
important  matters,  by  making  it  requisite  in  such  cases  for  the 
parties  to  commit  the  oircnmstanoes  to  writing.  The  particu- 
lar object  of  the  fourth  clause  was  to  prevent  any  action  beii^ 
brought  in  certain  oases  unless  there  was  a  memorandnm  in 
writing.  The  object  of  both  watf  that  the  ground  and  founda- 
tion of  the  action  should  be  in  writing,  and  should  not  depend 
on  parol  testimony.  Unless,  therefore,  what  is  sufficient  to 
maintain  the  action  be  in  writing,  no  action  can  be  supported." 
And  upon  the  case  before  him,  which  was  assumpsit  on  a 

■  Smnden  r.  Wakefield,  4  Bun.  &  Aid.  696. 

*  In  TfaompHm  t>.  Bluichud,  9  Gonut.  (N.  T.)  837,  it  wu  held  that  an 
undertaking  reqnired  by  itatnte  to  be  entered  into  hj  aureties,  in  order  to 
give  a  right  of  Appeal,  ii  valid  if  it  contain  the  neceuarj'  itipulationc, 
sltlioii^  it  doea  not  expreia  s  oonndenUon,  and  it  not  tinder  seaL 
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promise  to  see  a  third  party's  bill  of  exchange  paid,  he  sayB: 
"  In  the  present  case  that  which  is  reduced  into  wntiog  ia 
merely  an  engagement  to  pay  the  bill.  Now,  unless  there  be  a 
consideration  for  that,  no  action  ties  upon  sncfa  a  promise.  If 
a  consideration  is  to  be  introduced,  it  may  be  either  past  or 
future,  and  must  he  proved  by  parol  evidence.  If  that  were 
allowed,  all  the  danger  which  the  Statute  of  Frauds  was  in- 
tended to  prevent  would  be  again  introduced.' 

§  395.  It  was  said'  by  Chief-Justice  Best,  that  if  the  clause 
in  the  statute  had  not  expressed  (as  he  thought  it  did)  that 
the  whole  agreement  should  be  in  writing,  the  law  of  evidence 
would  have  rendered  it  necessary,  by  declaring  that  nothing 
could  be  added  by  parol  testimony  to  the  terms  expressed  in 
writing ;  and  that,  if  he  had  never  heard  of  Wain  v.  Warlters, 
he  should  have  held  that  a  consideration  must  appear  upon  the 
face  of  the  written  instrument.*  But  even  if  this  were  not  so,' 
and  if  by  the  rnleS  of  common  law  parol  evidence  were  admis- 
-  sible  to  show  the  consideration  upon  which  a  promise  was 
founded,  it  does  not  seem  to  follow  that  it  would  be  admissible 
in  tlie  case  of  a  promise  which  the  Statute  of  Frauds  requires  to 
be  in  writing.  At  common  law  there  are  but  two  classes  of 
contracts  made  directly  between  parties,  those  under  seal,  and 
those  not  under  seal  or  by  parol ;  the  latter  including  written 
and  verbal  contracts,  as  both  inferior  in  dignity  to  a  contract 
under  seal  and  indistinguishable  in  dignity  between  themselves. 
But  the  statute  has  distinguished  between  the  two  classes  of 
parol  contracts,  and  has  created  an  independent  class,  i. «.,  con- 
tracts in  writing,  and  has  inoluded  In,  and  made  amenable  to  the 
roles  of,  that  class  the  various  engagements  which  it  enumer* 
ates.  The  question,  therefore,  must  be,  in  the  end,  whether 
a  contract  is  put  in  writing,  where  no  consideration  appears 
for  its  support,  and  where,  if  the  writing  is  taken  by  itself,  the 
contract  is  a  nullity  for  want  of  such  consideration. 

■  Saaodera  t>.  W&kefield,  4  Bare.  &  Aid.  {>9Q. 
'  Morley  ti.  Bjothby,  3  Bing.  112. 

■  See  ^ge  o.  Wilcox,  6  Conn.  61,  and  Uiller  e.  Irvine,  1  Dot.  A  Bftt. 
(N.  C.)  108. 
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§  S96.  It  is  farther  ui^ed  against  the  rule  in  Wain  v. 
Warlters,  tbat  the  statute  0QI7  requires  some  "  note  or  memo- 
randum."  But  it  seeme  to  be  overlooked  that  these  words 
are  put  in  appositioti  vith  "  agreement,"  and  that  the  ioten- 
tion  mauifestly  is  to  dispense  only  with  the  mere  formal  parts, 
and  not  with  any  of  the  essential  parts,  of  a  binding  agree- 
ment. To  use  the  words  of  Mr.  Justice  Bichardson :  "  They 
who  framed  the  clause  were  aware  that  it  would  be  dangerous 
to  leave  the  word  agreement  unaccompanied,  because  that  might 
have  occasioned  difficulty  tlirough  excess  of  stnctness ;  they 
therefore  allowed  a  memorandum  of  the  agreement  to  be  made, 
which,  though  it  should  not  state  the  whole  agreement  in  detail, 
should  sufficiently  disclose  the  substantial  cause  of  action." ' 
I  §  397.  Nor  does  there  appear  to  be,  as  has  been  suggested 
by  a  Tcry  acute  writer,*  any  conflict  between  the  rule  that  the 
memorandum  must  show  the  consideration  of  the  engagement 
of  the  party  who  signs,  and  the  rule  that  only  the  party  to  be 
charged  need  sign.  There  is  surely  a  wide  difference  between 
showing  upon  the  face  of  the  instrument  what  the  other  party 
is  to  do,  and  its  being  so  executed  as  to  bind  him  to  do  it.  It 
is  universally  admitted  that  the  names  of  both  parties  must  ap- 
pear in  the  memorandum,  and  it  does  not  appear  to  have  been 
ever  suggested  tbat  this  in  any  wise  conflicted  with  the  rule 
that  it  may  be  signed  by  only  one  of  them. 

§  898.  If  the  broad  and  wise  policy  of  the  statute  be  kept 
in  view,  namely  to  prevent  the  false  and  fraudulent  assertitm 
against  men  of  engagements  which  they  never  made,  it  is  at 
least  to  be  lamented  that  so  many  courts,  illustrions  for  learn- 
ing, have  felt  bound  to  hold  that  the  character  of  the  consid- 
eration, whether  executed  or  executory,  legal  or  illegal,  on 
which  the  availability  or  the  very  existence  of  an  agreement 
depends,  should  be  left  to  the  frail  security  of  oral  testimony. 

§  899.  But  in  those  courts  where  the  doctrine  of  Wain  v. 
Warlters  has  been  received  as  law,  it  is  hot  held  necessary  that 
the  consideration  should  be  formally  and  precisely  expressed  in 

'  JenkiiM  r.  Rejuoldt,  3  firod.  &  Bing.  14. 
'  Boberta  on  Friodi,  117  note. 


>vGoo»^lc 


414  8TATDTB  OF   FRAUDS.  [CB.  XV III, 

the  memorandum.  The  role  is  sometimes  stated  to  be,  that  it 
is  sufficient  if  it  appear  bj  "  necessary  implication  "  from  the 
terms  of  the  writing.'  Even  this,  hovever,  broadly  applied, 
would  tend  to  give  an  impression  of  greater  strictness  than 
the  courts  have  shown  on  this  subject.  As  has  been  lately 
remarked  by  the  learned  Chief  Justice  of  the  Common  Fleas, 
necessary  implication  does  not  mean  "  by  compulsion,  but  so 
as  a  person's  common  sense  would  lead  him  to  understand."  ' 
The  proper  criterion  in  this  difficult  class  of  cases  appears  to 
have  been  very  clearly  and  judiciously  stated  by  Chief-Justice 
Tindal :  "  It  would  undoubtedly  be  sufficient  in  any  case,"  he 
says,  "  if  the  memorandum  is  so  framed  that  any  person  of 
ordinary  capacity  must  infer  from  the  perusal  of  it  that  such 
and  no  other  was  the  consideration  upon  which  the  undertak- 
ing was  given.  Not  that  a  mere  conjecture,  however  plausiUe, 
diat  the  consideration  stated  in  the  declaration  was  that  intended 
by  the  memorandum,  would  be  sufficient  to  satisfy  the  statute  ; 
but  there  must  be  a  well  grounded  inference,  to  be  necessarily 
collected  from  the  terms  of  the  memorandum,  that  the  consid- 
eration stated  in  the  declaration,  and  no  other  consideration,  was 
intended  by  the  parties  to  be  tlie  ground  of  the  promise."  '  To 
an  exact  appreciation  of  this  role  a  reference  to  some  of  the 
delusions  is,  however,  indispensable. 

§  400.  A  memorandum  in  these  words :  "  I  guaranty  the 
payment  of  any  goods  which  F.  S.  delivers  to  P.  N."  was  held 
by  the  Court  of  Queen's  Bench,  only  four  years  after  the  de- 
tnsion  of  Wain  v.  Warlters,  and  in  affirmance  of  the  ruling  of 
Lord  Elleuborongh  (by  whom,  it  will  be  remembered,  that 
case  was  originally  determined  at  nin  priua),  to  import  upon 
its  face  a  sufficient  consideration ;  namely,  the  stipulated  deliv- 
ery of  the  goods.*    For,  as  we  have  bad  occasion  to  see  in  an 

>  Raikes  c  Todd,  8  Adol.  &  £1L  846.  And  see  Powen  e.  Fowler,  4  Ell. 
&  Bl.  611. 

■  CabtOlero  o.  SUter,  2S  Eng.  Law  &  £q.  2aa. 

*  Hawea  v.  AimstroDg,  1  Bing.  N.  C.  761. 

*  Sudt  0.  Lill,  9  But,  848;  S.  C.  at  nwi  priiu.  nom.  Stapp  v.  LiU,  1 
Camp.  243 ;  Church  r.  BrowD,  21  N.  Y.  31S ;  B«Dediot  f.  ShemJl,  HUl  & 
Deaio,  219 ;  Williauu  e.  Ketchum,  IS  Wit.  2S1. 
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earlier  part  of  this  treatise,  where  a  gnaranty  is  ma 
poraDeonsly  with,  and  in  order  to  prooore,  the  givii 
to  the  principal  debtor,  the  consideratioa  of  the  latte 
ment  enuree  to,  and  sustaine,  that  of  the  guarantor  i 
if  the  words  used  are  each  that  the  coart  cannot  b} 
of  conatruotion  pronounce  that  they  import  either 
ready  incurred  or  a  credit  to  be  thereafter  allowed, 
oraoduin  moet  be  held    insufficient,  if  no    other 
arriviDg  at  the  consideration  be  afforded  by  it.^    j 
following  memorandum :  "  I  do  hereby  agree  to  bi 
to  be  security  to  you  for  Mr.  J.  0.,  lato  in  the  employ 
for  whatever  (while  in  your  employ)  you  may  trust 
to  the  amount  of  £50 ;  in  case  of  default  to  make 
good  ;  "  signed  by  the  defendant,  was  held  sufficien 
ai^ed  that  the  only  consideration  must  he  tliat  th' 
was  bound  to  take  J.  C.  into  hie  service ;  wherea 
agreement  he  might  or  might  not  be  bound  to  do 
might  have   already  done  so;    consequently,  there 
mutuality,  the  contract  was  not  binding.     But  Ohi 
Tindal  said :  "  I  think  you  lay  down  your  rule  toe 
The  written  i^reement  must  show  the  consideratio 
need  not  show  mutuality.     If  you  can  by  reasonable 
tion  collect  from  it  the  consideration,  it  is  enough, 
case,  it  rather  appeara  from  thie  words  of  the  contr 
tioning  J.  C  aa  lately  in  the  employ  of  another  ms 
he  was  not  at  the  time  of  its  date  taken  into  the 
service.    If  so,  it  is  clear  that  the  pluntifiTe  doing  e 
consideration  of    the   defendant's   promise,  and  if 
construction  we  can  as  it  were  spell  out  from  the  contn 
was  so,  it  is  enough."  "    So  where  the  guaranty  was 
terms :  "  I  do  hereby  agree  to  become  surety  for  E 
your  traveller,  in  the  sum  of  j£500,  for  all  mone; 
receive  on  your  account,"  it  was  held  sufficient  to 

■  ./Inte,  §  191.  ■  Price  d.  Riclutrdaon,  16  Meea.  &  V 

*  Newbnry  e.  Armatroiig,  Moo.  &  M«l.  &B9.     See,  klao.  E 
TnlMTan,  5  Hees.  &  Wels.  498. 
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declaration  averring  the  conBideration  to  be  that  the  plaintiff 
would  keep  and  continue  the  traveller  in  bis  semce.^ 

§  401.  But  a  memorandum,  "  I  hereby  agree  to  remain 
with  Mtb.  LeeB,  etc.,  for  two  years  from  the  date  hereof,  for 
the  purpose  of  learning  the  buaineas  of  a  dresa-maker,"  was 
held  not  binding,  because  it  did  not  show  that  the  plaintiff  was 
bound  on  her  part  to  teach  the  defendant  that  business.^  And 
so  where  one  contracted  in  writing  to  work  for  the  plaintiff,  in 
his  trade,  and  for  no  other  person,  during  twelve  Oionths,  and 
so  on  from  twelve  months  to  twelve  months,  until  the  em- 
ployer should  give  notice  of  quitting;  the  writing  was  held 
insufficient.  In  the  Utter  case,  it  was  urged  that  an  agree- 
ment on  the  master's  part  to  pay  might  be  inferred  aa  the  con- 
sideration ;  but  Lord  Denman,  C,  J.,  said :  "  I  do  not  see  how 
we  can  infer  that  as  a  consideration  for  his  confining  himself 
to  one  employer ;  because  any  person  with  whom  he  worked 
would  be  obliged  to  pay  him."  ' 

§  402.  Again,  where  a  memorandum  states  the  delivery  of 
securities  for  the  payment  of  money  to  the  plaintiff  by  a  third 
person,  and  at  tLe  same  time  coataius  on  engagement  to  see 
them  paid  at  maturity,  it  is  held  that  a  consideration  for  the 
engagement  sufficiently  appears ;  namely,  the  plaintiff's  extend- 
ii^  credit  to  a  third  person  by  accepting  such  securities.* 

§  403.  A  rule  of  construction,  however,  well  established  in 
the  general  law  of  evidence,  but  of  comparatively  recent  ap- 
plication, it  would  seem,  to  questions  of  this  nature,  is  often 
called  to  the  aid  of  a  memorandum  of  guaranty,  where  the 
terms  used  are  ambiguous  and  may  refer  either  to  a  pre-existing 
liability  of  a  third  party  to  the  creditor,  or  to  one  which  is 
allowed  to  be  incurred  contemporaneously  with  and  in  confi- 
dence of,  the  defendant's  undertaking.  This  is  the  admission 
of  parol  evidence  to  show  the  circumstances  of  the  parties  at 

■  Byde  o.  Gnrtu,  S  Dow.  &  B.y.  62. 

■  Leea  o.  Whitcomb.  S  Bing.  34. 

*  Sykei  0.  Dixon,  9  Adol.  &  £11.  69S. 

*  Monu  e.  Stw?,  Holt,  163 ;  Pace  v.  Manh,  1  Kng.  216. 
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the  time  of  contracting,  in  order  to  understand  correctly  tiie 
lan^age  they  employ.  Under  this  rule  a  mejuoFandum  of 
guaranty  addressed  to  the  plaintiffs,  in  the  words,  "  In  consid- 
eration of  your  being  in  advance  to  the  third  party,"  was  sns- 
tained  by  parol  evidence,  showing  that  at  the  time  of  executing 
it  no  advance  had  been  made.*  And  in  a  case,  eo  to  speak,  the 
converse  of  this,  where  the  words  were,  "  I  hereby  guarantee 
B.'b  account  with  A.,"  etc. )  it  appearing  that  there  was  a  pre- 
existing account  to  which  the  words  could  apply,  it  was  held 
that  the  guaranty  could  not  be  sustained.^  The  Supreme  Court 
of  New  York,  upon  the  authority  of  this  latter  case,  have  held 
a  guaranty  employing  the  same  expression  to  be  good,  on  its 
being  proved  by  parol  that  there  was  an  account  between  the 
plaintiff  and  the  third  par^,  not  existing  when  the  guaranty 
was  given,  but  contracted  afterwards ;  admitting  at  the  same 
time,  that  if  the  words  "  your  account,"  had  necessarily  implied 
a  precedent  account,  the  letter  containing  them  would  have 
been  insufficient  as  not  showing  an  available  consideration.* 
In  a  case  in  the  Exchequer,  the  language  of  the  memorandam 
was,  "  In  consideration  of  your  having  released  the  above- 
named  defendant  from  custody  I  hereby  engage,  within  one 
month  from  this  date,  to  pay  you,"  etc.  It  ap^teared  that  the 
release  was  in  fact  given  after  the  memorandum  was  made  and 
accepted.  The  conrt  held  that  the  engagement  might  be-con- 
strued  to  be,  as  it  really  was,  prospective  on  the  release,  and 
that  it  might  be  read  thns :  "  I  hereby  engage,  etc.,  within 
one  month,  in  consideration  of  your  having  then  released,"  etc.* 
So  also  in  the  same  court,  where  the  words  were,  "  In  consid- 
eration of  your  having  advanced,"  etc.,  and  it  was  proved  that 
the  advance  was  made  after  the  memorandum."  And  so  in 
the  House  of  Lords,  in  a  case  where  the  action  had  been 

'  Haigh  e.  Brooka  (and  Brooks  p.  Hugh),  10  AdoL  &  £U.  309. 

*  AllnDtt  e.  Aflhenden,  5  Mum.  &  Gr.  892. 

*  WalrAth  c.  Thompaon,  4  HiU  (N.  Y.),  201.    But  tea  Weed  p.  Glvk, 
4  Sand.  (N.  Y.)  SI. 

•  Butcher  c.  Steuut,  11  Ueei.  &  Wels.  8fi7. 

•  Goldahede  v.  Swan,  1  Web.,  HorL  &  Got.  154. 
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broaght  upon  a  memorandum  contdning  this  ezpressios: 
"  Entertaining  the  highest  opinion  of  P.  O.'s  integrity,  etc., 
we  hold  ourselves  respouBible  to  you  in  the  sum  of  £500  ster- 
ling for  his  discharging  faitlifully  and  honestly  any  duty  as- 
signed to,  or  trust  reposed  in  him,"  the  memorandum  wag  held 
sufficient ;  Lord  Tenterden  advising  the  Lords,  "  It  appears 
that  at  the  time  when  this  letter  was  written,  G.  had  no  situa- 
tion or  employment  under  the  defendants  in  error.  The  House 
therefore  has  a  right  to  understand  the  letter  as  though  it  ex- 
pressed a  promise  to  be  responsible  for  C.  if  the  defendants  in 
error  would  employ  him."* 

§  404.  We  hare  seen  in  a  previous  chapter  that  a  creditor's 
forbearance  to  sue  his  debtor  is  an  adequate  consideration, 
moving  from  the  creditor,  to  support  a  guaranty  by  a  third 
party  that  the  debt  shall  be  paid  at  a  subsequent  day.  The 
memorandum  of  guaranty  of  such  a  debt,  therefore,  will  be 
sufficient  for  the  purposes  of  the  rule  we  are  now  ezonmiiug, 
if  it  afford  a  reasonable  inference  tliat  the  inducement  of  the 
guaranty  was  tlie  creditor's  giving  time  to  the  debtor.'  It  is 
quite  plain  that  this  forbearance  is  not  necessarily  inferred  to 
be  the  consideration  of  a  guaranty,  because  the  memorandum 
refers  to  the  debt  as  already  due.^  And  although,  as  has  been 
already  remarked,  a  memorandum  stating  the  delivery  there- 
with to  a  creditor  of  securities  for  the  payment  of  money  by  a 
tJiird  party,  and  engaging  to  see  them  paid  at  maturity,  may  be 
supported  upon  the  inference  that  Uie  consideration  of  such 
engagement  was  the  plaintiff's  giving  the  third  person  credit 

■  L^Mght  D.  Walker,  S  Bligh,  N.  B.  1.  See,  futber,  in  illnstralJoD  of 
the  same  rale,  Thorutou  o.  JeuTiis,  1  Man.  &  Gr.  166 ;  Steele  v.  Hoe,  U 
Adol.  &  £11.  M.  s.  4S1 ;  £dward(  v.Jevona.B  Man.,  Gr.  &Sc.  436;  BatD- 
bridge  0.  Wade,  16  Adol.  &  Ell.  n.  a.  89 ;  Shortrede  d.  Cheek,  1  AdoL  A 
EU.  67 ;  Eaband  r.  D'Wolf,  1  Pet.  (S.  C.)  499. 

■  Fowen  D.  Fouler,  4  EU.  &  Bl.  611 ;  Enunott  o.  Eeanu,  6  Biog.  N.  C. 
C59;  Fatcbin  v.  Switt,  21  Vemi.  297. 

'  Wain  0.  Warlteni,  6  Ea*t,  16^  Clancy  o.  Kggott,  2  Adol.  &  Ell.  473; 
Cole  e.  Dyer,  1  Cm.  &  Jet.  461 ;  e.  c.  1  Tjnr.  S04 ;  James  e.  Willianu,  6 
Barn.  A  Adol.  1109;  Smith  d.  Ives,  16  Wend.  (N.  Y.)  183.  ButteeNeel- 
■on  r.  Sanborne,  2  N.  H.  415. 
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until  their  maturity ;  yet  it  ia  held  that  auch  a  memorandnm 
cannot  be  construed  to  import  the  forbearance  of  the  creditor, 
for  the  period  which  the  aecurities  hare  to  run,  to  enforce  an 
old  debt ;  and  a  demurrer  to  a  declaration  setting  out  the  mem- 
orandum, and  alleging  forbearance  as  the  conaideratiou,  will 
be  auatained.i 

§  405.  As  a  general  rule,  however,  in  all  casea  where  the 
language  of  the  memorandnm  shows  with  reaaonable  clearness 
that  the  defendant's  promise  is  designed  to  procure  something 
to  be  done,  forborne,  or  permitted  by  the  party  to  whom  it  is 
made,  either  to  or  for  the  promisor  or  a  third  party,  such  act, 
forbearance,  or  permission,  so  stipulated  for  by  the  defendant, 
is  taken  to  be  the  inducement  to  his  promise ;  and  the  sug- 
gestion of  it  in  his  memorandum,  preventing  him  from  assert- 
ing that  his  promise  is  without  consideration,  suffices  to  make 
the  memorandum  binding  upon  the  plainUff.'  Where  a  guar- 
anty refers  partly  to  a  credit  previously  given,  and  partly  to  a 
credit  to  be  thereupon  given,  to  the  third  party,  the  latter  of 
course  will  be  sufficient  to  uphold  the  memorandum.^ 

*  Hnres  v.  Armstrong,  1  Biiig.  N.  G.  761,  which  in  this  respect  ftppeart 
to  OTemile  Boehm  v.  CtimpbeD,  8  Taunt,  679. 

'  The  rale  ia  deKved  from  the  varions  casei  preriouBlj  cited  uid  ei- 
pUined  id  reference  to  this  subject;  to  which  majbe  &dded,  for  farther 
illuBtration,  the  following:  Benson  v.  Hippius,  4  Bing.  466;  Redhead  p. 
Gator,  1  Stark.  14;  Coe  e.  Duffield,  7  Moore,  362;  Peftte  c.  Dickens,  1 
Cro.,  Mees.  A  Ros.  422 ;  Golbum  o.  Dawson,  4  £ng.  Law  &  £q.  S78 ; 
Eogeni  V.  Kneeland,  10  Wend.  (N.  T.)  262 ;  Marqoand  i>.  Hipper,  12  lb. 
620;  Waterbury  r.  Graham,  4  Sand.  (N.  Y.)  216.  The  Revised  Stitut«« 
of  New  York  (see  Appendix)  provided  that  the  consideration  shall  be  «z- 
pressed  in  the  memorandum.  Upon  the  force  of  this  word,  much  has  beeD 
raid  in  the  conrts  of  that  State,  but  upon  the  whole  it  seems  to  involve  no 
important  modification  of  the  principle  stated  in  the  text.  See  the  ca»es. 
Packer  v.  Willson,  16  Wend.  346 ;  Smith  v.  Ives,  lb.  188 ;  BenneU  o.  Ftatt, 
4  Denio,  275;  Staatc  «.  Hewlett,  lb.  £69;  Douglas  e.  Howland,  24  Wend. 
86 ;  Union  Bank  of  Louisianft  a.  Coster,  1  Sand.  663 ;  Gates  v.  UcKee,  3 
Eenuu),  282. 

'  Whitet.  Woodward,  6  Man.,  Gr.  A  Se.  810;  Wood  o.  Benson,  jrupro; 
Bostell  0.  Moselj',  3  Brod.  ft  Bing.  211 ;  Galea  v.  McKee,  xapra.  Also 
Raikea  t>.  Todd,  8  Adol.  A  £11.  846,  iriuch  ia  ezpluned  in  Caballero  ». 
Slater,  26  Eng.  Law  &  £q.  386. 
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§  406.  But  it  is  not  always  necessarj  that  the  defendoDt's 
memorandum  should  in  iteelf  contain  an;  vords  from  which 
the  inducement  to  his  promise  can  be  inferred.  If,  for  in- 
stance, he  makes  himself  a  party  to  a  written  agreement 
between  two  others,  and  in  that  agreement  it  is  stipulated  that 
he  is  to  he  answerable  for  the  performance  on  the  part  of  one 
of  them,  this  close  connection  between  his  guaranty  and  the 
agreement  will  show  that  tlie  consideration  of  the  guaranty 
was  the  making  of  the  f^eement.'  Again,  if  at  the  time  of 
making  the  principal  agreement,  and  as  part  of  one  entire 
transaction  between  those  concerned,  die  guaranty  be  indorsed, 
or  otherwise  written  upon  it,  or,  being  on  a  separate  paper, 
refers  to  it;^  the  consideration  of  the  guaranty  will  in  like 
manner  be  held  to  appear :  namely,  the  plaintiff's  becoming  a 
party  to  the  principal  agreement;  and  the  fact  that  the  two 
instruments  were  so  connected  in  time,  and  that  their  delivety 
fbrmed  one  entire  transaction,  may  be  prored  by  parol  &n- 
denoe. 

§  407.  Such  was  the  decision  of  the  Supreme  Oourt  of  New 
York,  pronounced  b^  Chief-Justice  Kent,  in  the  case  of  Leonard 
V.  Vredenbuigh.  There  the  defendant  wrote  and  signed,  at  the 
foot  of  a  promissory  note,  purporting  to  be  for  value  received, 

■  C&ballero  e.  SUter,  25  Eng.  Law  &  Eq.  286. 

■  Stead  o.  Liddud,  1  Bbg.  196 ;  Coldhuu  e.  Showier,  S  Man.,  Gr.  ft 
Sc.  312;  Aduiu  V.  Bean,  12  Maw.  189;  Bailej  v.  Freenun,  llJohoi.  (S. 
T.)  221 ;  DoDglaa  e.  HowUnd,  24  Wend.  (N.  T.)  86 ;  Locat  r.  TiTel,  3 
McCord  (S.  C),  168 ;  Dorman  t.  Bigelow,  1  Florida,  281 ;  Simoiu  c.  Steele, 
86  K.  H.  73.  See,  however,  Dntpor  v.  Snow,  20  N.  Y.  831 ;  Otii  v.  Huel- 
tiue,  27  Cal.  60.  But  au  iDdanement,  etc.,  subaequtnlly  to  the  making  aad 
deUTeij  of  the  principal  obligation  ia  not  sufficient,  without  itself  ahowing 
the  conaideration.  Hall  d.  Fanner,  S  Comat.  (N.  Y.)  567,  affitming  on  error 
the  judgment  of  the  Supreme  Coort,  in  6  Denio,  £84 ;  Brewtter  t>.  Silence, 
i  Seld.  (S.  T.)  207,  affirming  the  judgment  of  the  Supreme  Conrt,  in  11 
Barb.  144;  Rigbj  0.  Norwood,  34  Ala.  130;  Gonld  tr.  Moring,  28  Barb. 
(N.  T.)  444 ;  Wood  v.  Wheelock,  2fi  Barb.  (N.  Y.)  626.  Or  even  at  Oe 
tame  time,  if  the  principal  obligadon  ii  made  in  pajinent  of  a  pre-exirtJng 
debt.  Hall  t>.  Farmer,  nqmi.  The  cues  of  Lnqueer  v.  Proaaer,  1  Hill, 
366 ;  and  Manrow  e.  Dorfaam,  3  lb.  CS4,  seem  to  hare  been  overraled  bjr 
the  two  just  dted. 
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the  words,  "  I  gaarant;  the  above."  The  facts  were  that  the 
maker  of  the  note  had  applied  to  the  plaintiff  for  certain  goods 
upon  credit,  but  the  plaintiff  bad  refused  to  iiimiBh  tbem  to  him 
without  security ;  whereupon  the  note  was  made,  with  the  de- 
fendant's guaranty  appended,  the  whole  delivered  to  the  plain- 
tiff, and  the  goods  furnished  as  desired.  At  the  trial,  the  ' 
plaintiff  offered  parol  testimony  to  show  this  connection  be- 
tween the  making  of  the  note  and  tiie  giving  of  the  guaranty ; 
but  the  Chief  Justice  himself  rejected  it,  aa  an  attempt  to  prove 
the  consideration  of  the  guaranty  by  parol.  On  subsequent 
argnment  before  the  full  court,  he  united  with  them  in  a  dififer^ 
ent  conclusion,  aiid  the  opinion  then  delivered  by  him  is  one  of 
important  bearing  upon  this  branch  of  our  investigation.  He 
remarks  that,  admitting  tiie  origin  of  the  contract  to  be  such 
as  the  plaintiff  ofi^red  to  show,  there  was  no  necessity  for,  nor 
was  there  in  fact,  any  consideration  passing  directiy  between 
him  and  the  defendant,  and  of  course  none  was  to  be  proved  ; 
that  it  was  one  original  and  entire  transaction,  and  the  sale  and 
delivery  of  the  goods  supported  the  promise  of  the  defendant 
as  well  as  that  of  tiie  purchaser ;  and  he  adds :  "  The  writing 
imported  upon  Uie  face  of  it  one  ori^nal  and  entire  transac- 
tion ;  for  a  guaranty  of  a  contract  imports,  ex  vi  termini,  that 
it  was  a  concurrent  act  and  part  of  the  original  agreement." 
**  Fpon  the  whole,"  he  says,  "  we  think  the  pluntiff  was  en 
titied  to  recover  upon  production  and  proof  of  the  writing, 
bat  if  there  was  any  doubt  upon  the  face  of  the  paper,  whether 
the  promise  of  the  purchaser  and  that  of  the  defendant  were 
or  were  not  concurrent  and  one  and  the  same  communication, 
the  parol  proof  was  admissible  to  show  that  fact." ' 

'  Leonard  p.  YredeTibtirgh,  8  Johns.  (S.  Y.)  37 ;  Union  Bonk  of  Louisi- 
ana ».  Coster,  3  Comst.  (N.  Y.)  203;  Kab»ud  p.  DTVoIf,  1  Pet.  (S.  C.) 
499.  The  fint  of  these  caws  is  sometimes  said  to  have  decided  that  the  rule 
in  Wain  d.  Warlters  did  not  apply  to  gnarantios  made  contemporaneouslj 
with,  and  for  the  purpose  of,  procuriug  the  credit  to  be  given  to  the  third 
party.  See  Smith  «.  Ide,  3  Yerm.  298 ;  Lecat  e.  TavBl,  8  McCord  (S.  C). 
158.  Bat  this  appears  to  be  a  misapprabennon  of  that  cace,  which  really 
decided,  not  that  the  memonndom  of  aucb  gaarantiee  need  not  ihow  ai^ 
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§  408.  It  will  be  observed  that  such  a  case  as  the  above 
differs  from  those  in  which  a  guarau^  is  on  its  face  expressed 
to  be  for  die  securit;  of  jcredit  which  is  to  be  allowed  to  the 
third  party,  in  this,  that  it  merely  refers  to  another  writing 
from  which  that  credit  appears ;  the  parol  evidence  being  ad- 
mitted for  the  purpose  of  establishing,  between  the  two,  that 
unity  of  time  and  transaction  which  would  be  manifest  if  they 
were  both  comprised  in  one  instrument.  And  such  seems  to 
be  the  light  in  which  the  distinguished  judge,  whose  words  we 
have  been  quoting,  regarded  it.  But  in  auotlier  part  of  that 
opinion  he  remarks  upon  tlie  case  before  him,  that  the  pur- 
chaser's note  "  given  for  value  received,  and  of  course  import* 
ing  a  consideration  on  its  face,  was  all  the  consideration  requi- 
site to  be  shown.  The  paper  disclosed  that  the  defendant 
guaranteed  this  debt  of  the  purchaser,  and  if  it  was  all  one 
transaction,  the  value  received  was  evidence  of  a  consideratioa 
embracing  both  promises,"  Are  we  then  to  conclude  that  tlie 
principal  agreement,  with  which  a  memorandum  of  guaranty 
is  thus  shown  to  have  been  connected  as  one  transactiou,  must 
itself  express  on  its  face,  or  necessarily  import,  a  considera- 
tion ?  The  whole  tenor  of  the  .opinion  seems  to  show  that  the 
case  was  not  determined  upon  that  reasoning,  and  we  may 
therefore  be  pardoned  for  suggesting  a  doubt  in  regard  to  it. 
If  it  were  enough  that  the  principal  agreement  expressed  or 
imported  a  consideraUon,  it  would  seem  to  follow  that  a  guar- 
anty written  upon  it  at  a  subsequent  date  would  be  supported 
by  such  consideration  ;  but  this  is  clearly  not  so,^  It  must  be 
written  contemporaneously  with  it  and  as  part  of  the  same 
transaction.  But  if  so  written,  is  it  not  enough,  although  the 
principal  agreement  do  not  itself  express  or  import  a  considerar 
tion  ?  Suppose  the  case  of  an  engagement  from  A.  to  B., 
which  would  be  good  by  parol,  but  is  in  fact  reduced  to  writ- 

conuderatioD,  bat  tliat  it  need  aot  ihow  a  sepftrate  one  from  that  whitA  snp- 
ported  the  tlkird  put}''a  obligation.  The  decision  has  latelj  been  disap- 
proved, bat  it  would  seem  anneceasarilj',  in  the  N.  Y.  Court  of  Appeab. 
Brewster  e.  Silence,  1  Seld.  207.  ■  See  anta.  p.  4U>,  note. 


>vGoo»^lc 


CH.  ZVin.]        THE  CONTBNTB  OP  THE  MSMOEANDDM.  423 

ing,  and  oontaiDs  no  statement  or  implication  of  the  considera- 
tion upon  which  it  is  founded ;  and  upon  this  engagement,  at 
the  same  time,  and  ae  part  of  the  same  transaction,  G.  writes  a 
guarantj  that  it  shall  be  performed ;  it  is  submitted  that  G.  is 
liable,  his  memorandum  showing  the  consideration  of  bis  guar- 
anty ;  namely,  B.'b  acceptance  of  A.'s  engagement.  That  en- 
gagement is  binding  upon  A.,  though  the  consideration  be  not 
stated  or  necessarily  implied  in  the  writing,  but  proved  by 
parol ;  and  consequently  the  acceptance  of  it  by  B.  is  a  valid 
inducement  to  support  G.'s  guaranty  that  it  shall  be  performed.^ 

§  408  a.  A  memorandum  expressed  to  be  for  "  value  re- 
ceived "  is  held  to  be  sufficient  for  the  purposes  of  the  statute.' 
Or  the  consideration  expressed  may  be  a  fictitious  one.^  If  the 
memorandum  Is  under  seal,  the  implication  of  consideration 
therefrom  is  sufScient* 

§  409.  In  conclusion  of  the  present  chapter,  we  have  to 
inquire  to  what  extent  the  rules  of  the  common  law,  in  regard 
to  the  admission  of  parol  evidence  to  affect  written  coutracta, 
prevail  in  cases  of  contracts  witliin  the  Statute  of  Frauds. 

§  409  a.  For  most  purposes,  it  may  be  said  that  the  statute 
has  neither  added  to,  nor  taken  from,  the  stringency  of  these 
rules.  At  common  law  such  evidence  is  not  admissible  to  con- 
tradict or  vary  a  written  agreement  by  showing  what  passed, 
before  or  at  the  time  of  its  execution,  between  the  parties  ;  a 
rule  which  prevails  as  well  in  equity,  wherever  such  evidence  ' 
is  offered  to  sustain  the  plaintiff's  suit,  as  in  actions  at  law. 
And  this  is  so,  a  fortiori,  in  relation  to  any  contract  which 
the  statute  requires  to  be  put  in  writing.  On  the  other  hand, 
parol  evidence  is  admitted  at  common  law  to  show  the  circum- 
stances under  which  the  parties  have  executed  a  written  agroe- 

'  The  view  which  is  here  Attempted  to  be  controTerted  Beems  to  ba  that 
entertsined,  howsTer,  by  an  Americwi  anthor  of  mach  coDHideration.  See 
FarsoDB  on  Coatracta,  Vol.  II.  p.  S97. 

'  Cooper  o.  DedHck,  22  Barb.  (N.  Y.)  516;  Dayc.  Elmore,  4  Wis.  190; 
Miller  D.  Cook,  23  N.  Y.  496.  '  Happe  v.  Stout,  2  CaL  «0. 

*  McKenzie  o.  Farrell,  4  Bosw.  (N.  Y.)  192 ;  Eoaenbaum  d,  Gimter,  3 
E.  D.  Smith  (N.  Y.),  416. 
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meat,  vith  a  new  to  fix  its  application  to  the  Bubject-matter 
which  the;  had  in  their  mioda.  And  for  this  purpose,  as  ire 
have  seen  in  varioos  places  in  the  present  chapter,  it  is  equally 
admissible,  although  the  agreement  be  one  vhieh  cannot,  con- 
sistentlf  with  the  statute,  be  made  without  writing.  Again,  it 
is  a  familiar  principle  of  equity,  when  the  court  is  called  upon 
to  decree  the  specific  execution  of  a  written  agreement,  that 
the  deiendant  may  by  parol  evideace  prove  that  by  fraud,  mis- 
take, or  Burpriae,  the  writing  fails  to  show  the  real  agreement 
entered  into  by  the  parties.  And  the  Statute  of  Frauds  does 
not  interdict  such  evidence  in  such  cases.  To  use  the  language 
of  Lord  Bedesdale,  "  the  statute  does  not  say  that  if  a  written 
agreement  is  signed  the  same  exception  shall  not  hold  to  it  that 
did  before  the  statute."  "  It  does  not  say  that  a  written  agree- 
ment shall  bind,  but  that  an  imwritten  agreement  shall  not 
bind."  ^ 

§  409  h.  There  is,  however,  a  farther  rule,  prevailing  at 
common  law,  in  regard  to  which  it  is  a  matter  of  some  diffi- 
culty to  ascertain  how  far,  if  at  all,  it  applies  to  contracts  re- 
quired to  be  in  writing,  by  the  provisions  of  the  statute.  This 
rule  is  that  a  contract  reduced  to  writing  may,  by  oral  agree- 
ment of  the  parties  subsequently  made  and  before  any  breach 
has  occurred,  be  varied  in  one  or  more  of  its  terms  or  be 
wholly  waived  or  discharged ;  the  contract,  when  so  varied, 
subsisting  partly  in  writing  and  partly  in  parol,  and  as  sncb 
remaining  obligatory  upon  the  parties.^ 

§  410.  We  have  already  seen  that  by  the  "  bargain,"  or 
*'  ^cement,"  which  the  statute  requires  to  be  in  writing,  is 
meant  only  so  much  as  is  essential ;  only  the  necessary  ingre- 
dients of  an  intelligible  and  enforcible  obligation.  The  ques- 
tion now  is,  not  how  much  the  memorandum  must  contain,  but 
how  far  the  parties  may,  by  a  subsequent  oral  agreement,  waive 
or  discbat^e  or  vary  that  which  it  does  contain. 

■  Cliiun  e.  Cooke,  1  Sch,  &  Lef.  89. 

*  Goes  0.  Lord  Nageot,  2  Ner.  &  Man.  33,  34 ;  6  Bun.  ft  Adol.  65 ;  1 
Qneol  Et.  S  34;  1  PbiUipi  £t.  (Cow.  &  Uill'a  ed.)  p.  fi63,  n.  987. 
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§  411.  It  seems  to  be  well  established  as  the  geaeral  rale 
under  this  head,  that  no  action  can  be  brought  upon  mj 
agreement,  of  those  which  are  embraced  by  the  provisions  of 
the  Statute  of  Frauds,  unless  it  is  wholly  in  writing ;  and  that 
where  the  plaintiff,  in  a  case  of  sabsequeut  oral  variation  of 
some  of  the  terms  of  the  written  agreement,  declares  upon  the 
writing  as  qualified  hj  the  oral  variation,  he  cannot  prevail. 
The  decision  in  Guff  v.  Penn,  one  of  the  earhest  and  moat 
important  cases  of  this  dass,  was  in  fact  to  the  contrary ;  ^  but 
from  the  report  the  point  does  not  seem  to  have  been  distinotty 
in  the  mind  of  the  court,  the  whole  stresB  of  the  opinion  bear^ 
iog  upon  another  position ;  and  later  EugUsh  authorities  have 
conclusively  settled  the  rule  as  above  laid  down.' 

§  412.  But,  this  rule  being  admitted  as  correct,  there  re- 
main two  questions  of  some  interest  and  imporiance  which  it 
suggests.  First.  In  what  cases,  if  any,  can  it  be  said  that 
notwithstanding  a  subsequent  oral  variation  of  the  written 

'  Cuff  0.  Penn,  1  M&ale  &  S.  21.  In  the  judgment  of  the  Sapreme  Court 
of  Musachnietti  in  Steams  v.  HaS,  9  Cnsb.  35,  thii  cue  appears  to  be  mia- 
apprettended  in  this  respect.  It  is  there  spoken  of  as  haying  been  an  action 
upon  the  original  written  contract.  Bnt,  in  iact,  the  declaration  in  Cuff  o. 
Penn  contained  three  counts,  the  firit  upon  that  contract,  and  the  second 
and  third  on  the  conlrael  aa  aftennarda  varied  by  parol ;  and  it  was  on  these 
latter  counts  that  the  plaintiff's  verdict  was  rendered  and  sastained. 

'  See  the  cues  referred  to  hereafter,  g  414.  The  Supreme  Gonrt  of 
Massachusetts  fuUj  admit  the  truth  of  this  proposition  in  Gnnunings  v. 
Arnold,  3  Met  486.  See,  farther,  Jordan  o.  Sawkins,  1  Tes.  Jr.  402; 
Futeriche  v.  Fowlet,  2  Atk.  383;  Blood  o.  Goodrich.  9  Wend.  (N.  Y.)  68; 
Rogers  v.  Atkinson,  1  Eellj  (6a.),  12 ;  Bryan  v.  Hunt,  4  Sneed  (Tenn.), 
643 ;  Dana  t>.  Hancock,  30  Verm.  616 ;  WhiUier  e.  Dana,  10  Allen  (Mass.), 
326 ;  Noble  d.  Ward,  Law  R.  1  £zch.  117.  In  Low  c.  Treadwell,  3  Fairf. 
(He.)  441,  and  Grafton  Bank  v.  Woodward,  6  N.  H.  99,  Mr.  Chitty  la  dted 
•a  saying  in  his  Law  of  Contracts,  that  "  a  subsequent  parol  agreement  not 
contradicting  the  tenne  of  the  original  contract  bnt  merelj  in  continuance 
thereof,  and  in  ^spenaation  of  the  performance  of  its  terms,  as  in  prolon- 
gation of  the  time  of  execution,  is  good  eren  in  the  case  of  a  contract  i«- 
dnced  into  writing  under  the  Statute  of  Frauds."  In  neither  of  tboae  cases, 
howerer,  was  it  foond  necessary  to  apply  this  doctrine  judicially,  the  con- 
tracts io  question  not  being  within  the  statute ;  and  it  does  not  seem  to  hftvs 
been  reasserted  in  the  later  editions  of  that  esteemed  author.  See  9lli 
Amer.  from  fith  Lond.  ed. 
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agreement  in  some  respect,  the  ori^nal  oootraot  substantially 
remains  ;  so  that  an  action  could  be  brought  upon  the  written 
f^reement  aa  bo  varied,  without  offending  against  the  general 
rule.  Secondly.  How  far  may  such. variation  be  made  avail- 
able to  the  parties,  otherwise  than  hy  a  direct  proceeding  to 
enforce  the  contract  as  varied. 

§  413.  In  the  case  of  CuflF  p.  Penn,  above  referred  to, 
where  the  parties  to  a  written  agreement  for  the  sale  of  goods, 
specifying  the  times  at  which  they  were  to  be  delivered,  sub- 
sequently made  a  verbal  change  postponing  such  delivery,  it 
was  remarked  by  Lord  EUenborougb  that  "  the  contract  re- 
mained," notwithstaoding  the  verbal  stipulation  for  a  ^'substi- 
tuted performance."  The  distiuctioD  here  suggested  between 
the  contract  itself,  as  being  alone  that  which  the  statute  re- 
quirea  to  he  proved  by  writing,  and  the  performance  of  it,  as 
beiQg  something  distinct  therefrom  and  to  which  the  statute 
has  no  application,  has  occasioned,  by  a  somewhat  undiscrim- 
inating  application  of  it,  much  of  the  embarrassment  attending 
this  subject.  For  oertoin  purposes,  as  will  be  seen  hereafter, 
the  distinction  clearly  exists  and  must  be  applied ;  but  not  in 
any  such  way  as  to  impair  the  integrity  of  the  rule  heretofore 
stated ;  and  such  is  the  clear  result  of  the  later  authorities, 
both  English  and  American. 

§  414.  In  the  case  of  Goss  v.  Lord  Nugent,  there  was  a 
written  agreement  by  which  the  defendant  was  to  purchase 
certain  lots  of  land,  and  the  pliuntiff  hound  himself  to  make 
a  good  title  to  them  all.  Subsequently  he  was,  by  verbal  ar- 
rangement with  the  defendant,  released  from  this  obligation  as  to 
one  of  the  lots,  and  the  defendant  took  po&session  of  the  whole. 
ITpon  the  plaintiff's  suing  him  for  the  unpud  balance  of  the 
purchase-money  of  the  whole,  however,  and  declaring  upon 
the  agreement  as  so  altered,  he  objected  that  the  agreement, 
in  order  to  charge  him  upon  it,  must  be  wholly  in  writing ; 
and  the  court  sustained  the  objectiou,  and  set  aside  the  verdict 
which  the  plaintiff  had  obtained  below.^     So  in  Harvey  v. 

■  Gone.  Lord  Nogent,  3  Not.  AMuL  38,31;  5  Ban.  A  Adol.  65. 
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Orabham,  where  the  aubject-matter  of  the  oral  variation  was 
merely  the  method  of  valuation  of  certain  straw,  etc.,  which 
was,  by  written  ^jeement  for  the  sale  of  land,  reserved  to  the 
vendor.^  So  in  Stead  v.  Dawber,  a  decision  of  the  Queen's 
Bench,  where  the  oral  variation  was,  as  in  Cuff  v.  Penn,  sim- 
ply in  the  time  of  delivery  of  a  cargo  contracted  for  by  the 
plaintifr.^  And  so  in  Marshall  v.  Lynn,  a  decision  of  the  Court 
of  Exchequer,  upon  similar  iacts.' 

§  415.  Tlie  ground  upon  which  the  cases  just  cited  were  all 
decided  is  this  :  that  the  plaintiff  sued  upon  a  contract  which 
the  Statute  of  Frauds  required  to  be  in  writing,  but  which  iu 
fact  was  partly  in  writing  and  partly  in  parol ;  and  that  al- 
though originally  put  in  writing,  and  varied  only  as  to  the 
manner  of  performance,  still  the  suit  could  not  be  said  to  ha 
npon  the  original  written  contract,  but  upon  a  new  contract 
made  out  by  incorporating  therewith  certain  oral  stipulations. 

§  416.  It  clearly  appears  from  these  cases,  and  indeed  it 
could  hardly  be  questioned,  that  the  rule  must  apply  equally 
to  all  contracts  embraced  by  the  provisions  of  the  statute, 
whetber  bargains  for  goods,  under  the  seventeenth  section, 
or  any  of  the  various  agreements  enumerated  in  the  fourth. 

§  417.  They  show  also  that  no  exception  can  be  founded 
upon  the  question  whether  the  particular  in  respect  of  which 
the  oral  variation  is  made,  is  itself  a  maienal  particular  of 
the  contract.  In  the  case  of  Stead  v.  Dawber,  it  is  true, 
where  the  value  of  an  article  contracted  for  bad  risen  in  the 
interval  between  the  time  fixed  by  the  writing  for  delivery  and 
tlie  time  to  which  it  was  afterwards  verbally  postponed,  the 
court  lay  some  stress  upon  that  fact  as  showing  tiie  time  of 
delivery  to  have  been  essential  to  the  bargain.*  But  this  dis- 
tinction finds  no  coimtenance  in  any  other  of  the  oases  referred 
to,  whetber  prior  or  subsequent  to  itsel£    Thus  in  Goaa  «. 

■  Hurre}'  v.  Gnbhani,  5  Adol.  ft  £11.  61,  73. 

*  Stead  V.  Dawber,  10  Adol.  &  Ell.  57.  See.  also,  Noble  t>.  Ward,  Law 
E.  1  Exch.  117.  *  Manhall  e.  hjwi,  6  Ueea.  &  Wels.  109. 

•  Stead  e.  Dawber,  10  Add.  &  Ell.  67. 
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Lord  Nagent,  the  Chief  Justice, Lord  Denman  said,  alluiUng 
to  the  sn^estion  that  the  waiTar  of  title  aa  to  one  of  the  Dum- 
ber of  lots  vaa  only  an  abandomuent  of  a  collateral  point,  "  We 
think  that  the  object  of  the  Statute  of  Frauds  was  to  exclude 
all  oral  evidence  as  to  contracts  for  the  sale  of  lands ;  and  that 
any  contract  vhich  is  sought  to  be  enforced  must  .be  proved 
by  writing  only."  And  while  insisting  that  the  title  to  a  piece 
of  land  was  by  no  means  a  non-essential  of  a  contract  for  its 
purchase,  he  distinctly  says  that  the  opinion  of  the  court  is  not 
formed  upon  that  view,  but  *'  upon  the  general  effect  and 
meaning  of  the  Statute  of  Frauds,  and  that  the  contract  now 
brought  forward  by  the  plaintiff  is  not  a  contract  wholly  in 
writing." ' 

§  418.  Again,  in  Marshall  v.  Lynn,  where  the  oral  variation 
was  in  respect  of  the  time  fixed  for  the  delivery  of  a  cargo, 
and  it  was  contended  by  counsel  that  this  time  appeared  to 
be  a  material  part  of  the  contract,  and  that  the  court,  on  tiie 
broad  ground  heretofore  stated,  denied  tbe  plaintiff's  claim 
to  recover,  Mr.  Baron  Parke  took  occasion  to  say  that  "  it 
seemed  to  him  to  be  unnecessary  to  inquire  what  were  the 
essential  parts  of  the  contract  and  what  not,  and  that  every 
part  of  the  contract  in  regard  to  Vhich  the  parties  are  stipu- 
lating must  be  taken  to  be  material ; "  and  he  alludes  to  the 
saggestion  made  in  Stead  v.  Dawber,  with  the  remark  that  it 
might  be  considered  as  laying  down  too  limited  a  rule.  In 
the  course  of  the  argument  he  had  already  said,  "  No  doubt 
every  particular  of  the  contract  need  not  be  mentioned  ;  but  if 
mentioned  it  must  be  observed."  ' 

§  419.  Agtun,  in  the  case  of  Harvey  v.  Grabham,  the  oral 
variation  was  in  respect  of  a  particular  which  was  in  the  first 
instance  not  required  to  be  in  writing,  namely,  the  valuation 
back  to  one  party  of  certain  straw,  etc.,  lying  upon  land  which 
he  bad  contracted  to  lease  to  the  other  ;  but  this  particular  had 
been,  in  fact,  put  in  writing  as  part  of  one  entire  transaction 

>  GosB  t>.  Lord  Nugent,  3  NaT.  &Mm.63,  94;  fi  Bun.  &  Adol.  85. 

■  HanluU  v.  Ljaa,  6  Moea.  &  Web.  100. 
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with  the  contract  to  lease  the  laud.  Even  there,  the  court  held 
that  oil  a  declaration  upon  the  stipulation  for  payment  for  the 
straw,  etc.,  as  making  part  of  the  entire  contract,  iacludiiig 
the  engagement  to  lease  the  land,  the  plaintiff  conld  not  enforce 
the  orally  substituted  valuation.  If  he  oould,  says  Lord  Den- 
man,  speaking  for  the  court,  "  it  would  follow  that  should  the 
present  plaintiff  hereafter  refuse  to  execute  the  lease,  the  pres- 
ent defendants,  in  suing  for  such  a  refusal,  would  be  c^liged 
to  state  the  altered  agreement  as  the  consideration,  and  aver 
a  readiness  to  perform  it,  and  would  have  to  prove  their  case 
partly  by  writing  and  partly  by  oral  evidence ;  the  very  pre- 
dicament which  the  Statute  of  Frauds  was  intended  to  pre- 
vent." ^ 

§  420.  And  in  illustration  of  this  case  and  others  which 
discard  the  distinction  as  to  the  oral  variation  being  in  respect 
of  a  particular  which  is  material  or  immaterial  to  the  contract, 
or  witiiin  or  without  the  Statute  of  Frauds,  it  may  not  be 
without  profit  to  recur  to  a  principle  which  has  been  discussed 
in  a  previous  chapter.  We  there  saw  that  where  a  defendant 
verbally  agrees  to  do  two  or  more  things,  one  of  which  is 
without  and  the  others  within  the  Statute  of  Frauds,  the  plain- 
tiff cannot  recover  upon  the  former  engagement,  if  his  decla- 
ration be  framed  upon  the  whole,  as  it  must  be  where  tlie  sev- 
eral eng^ements  are  in  their  nature  interdependent,  and  have 
not  been  in  fast  severed  by  the  anterior  execution  of  so  much 
as  would  have  been  affected  by  the  statute.*  By  applying  this 
principle  to  the  oases  in  question,  it  is  perhaps  more  dearly  seen 
why  an  oral  variation  of  a  written  agreement  within  the  Stat- 
ute of  Frauds,  though  made  in  respect  of  a  particular  which 
might,  if  standing  alone,  be  good  by  parol,  cannot  be  avail- 
able, so  long  as  the  whole  contract,  embracing  that  which  is 
required  to  be  in  writing  as  well  as  that  which  is  not,  remains 
executory. 

§  421.  If,  however,  tiie  case  should  arise  of  an  action  to 

■  Humr  t>.  OntUum,  fi  AdoL  &  EO.  61. 

■  Ant«,  Cluster  IX. 
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recover  upon  that  pu^  only  vhich  had  been  ao  varied  by  parol, 
the  other  part  having  been  severed  therefrom  by  being  per- 
formed (as  if,  in  Earvej  v.  Grabham,  the  lease  had  been  exe- 
cuted, and  the  plaintiff  had  sned  only  for  the  valuation  of  the 
straw,  etc.,  according  to  the  substituted  oral  agreement),  it 
would  seem,  by  analogy  with  the  principle  jast  referred  to,  that 
the  action  may  be  sustained.  For  when  the  part  in  respect  of 
which  the  oral  variation  is  made,  has  ceased  to  be  a  part  of  a 
contract  required  by  the  statute  to  be  in  writing,  the  statute 
loses  its  hold  upon  the  case,  and  the  rule  of  common  law  mteiv 
venee,  allowing  a  contract  reduced  to  writing  to  be  afterwards 
varied  by  parol. 

§  422.  The  general  rule  which  baa  thus  for  occupied  our 
attention,  finds  perhaps  its  most  appropriate  illustration  in  a 
suit-in  equity  for  the  purpose  of  enforcing  a  written  contract 
with  a  subsequent  oral  variation  ingrafted  upon  it.  Such  a 
case  has  arisen  in  England  within  a  few  years,  and  Lord  Chan- 
cellor Truro  held  the  rule  to  be  entirely  applicable,  in  the  ab- 
sence of  any  su^estion  of  fraud  ;  and  he  referred  also  to  the 
several  cases  we  have  reviewed,  as  clearly  establishing  it  at  law, 
and  stated  the  case  of  Guff  v.  Penn  to  have  been  overruled.' 

§  423.  But  the  farther  question  remains.  In  what  manner 
may  such  an  oral  variation  be  made  available  to  the  parties, 
otherwise  than  by  a  direct  proceeding  to  enforce  the  contract 
as  varied.  To  this  the  correct  answer  seems  to  be  that  per- 
formance, or  readiness  to  perform,  according  to  the  orally  sub- 
stituted terms,  is  available  to  either  party  in  like  maimer  as 
would  have  been  performance,  or  readineas  to  perform,  accord- 
ing to  the  original  contract.  This  is  the  well  settled  rule  at 
common  law,  in  cases  where  upon  a  simple  contract  in  writing 
is  subsequently  ingrafted  an  oral  stipulation  for  a  change  in 
the  time,  place,  or  manner  of  performance ;  and  the  dear 
weight  of  authority  is  to  the  effect  that  the  Statute  of  Frauds 
does  not  stand  opposed  to  it.^    To  rely  thus  upon  such  oral 

<  Emmet  t>.  Bewhirst,  S  McN.  &  G.  667. 
■  1  Greenl.  Er.  §  S04,  ud  cwM  there  cit«d. 
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Btipalation  is  manifestly  not  to  enforce  an  oral  agreemeot  withia 
the  Statute  of  Frauds,  even  bj  vaj  of  defence  ;  the  oral  stip- 
ulation is  relied  upon  simply  by  vay  of  accord  and  satisfactiou ; 
it  is  relied  upon  for  the  purpose  of  proving  performance  alone, 
vhich  is  thus,  so  to  speak,  dissociated  from  the  contract  itself. 
And  in  this  sense,  and  for  this  purpose,  there  is  no  difficulty 
iji  accepting  the  distinction  asserted,  between  the  contract, 
which  is  within  the  pumew  of  the  statute,  and  the  perform- 
ance, which  is  not. 

§  424.  Thus,  where  the  plaintiff  has  brought  his  action  upon 
the  ori^nal  contract  (as  he.  must  do),  alleging  non-perform- 
ance by  the  defendant,  the  latter  may  answer  that  he  has  per- 
formed according  to  au  oral  agreement  for  a  substituted 
performance,  or,  being  ready  to  do  so,  was  prevented  by  the 
fault  of  the  plaintiff  himself.^  It  is  not  competent  to  him  to 
set  up  the  oral  agreement  in  bar  of  the  plaintiff's  claim,  not 
alleging  his  own  performance  or  readiness  to  perform. 

§  425.  Again,  the  action  having  been  brought  upon  the 
original  contract,  if  the  defendant  set  up  that  the  plaintiff  did 
not  himself  perform  according  to  its  terms,  the  plaintiff  may 
reply  that  he  was  ready  to  do  so,  but  that  it  was  dispensed 
with  by  the  oral  agreement  for  the  substituted  performance ; 
and  bis  proof  of  such  agreement  is  not  coosidered  a  variance 
from  his  declaration.' 

§  426.  Such  seems  to  be  the  corre<!t  view  of  the  application 
of  the  rule  in  question,  at  least  in  the  conrte  of  this  country. 
It  is  sustained  also  by  the  English  cases  which  preceded  Guff 
V.  Fenn.^  But  in  all  the  subsequent  cases  the  declaration  was 
framed  upon  the  written  contract  as  modified  by  the  subsequent 

>  Cnmtniiiga  v.  Arnold,  3  Met  (Mmb.)  489;  Neil  v.  Cheves,  1  Bftilej 
(S.  C),  637;  Lenied  t>.  Wanaemacher,  9  Allen  (Mass.).  ^18;  Wliittier  v. 
Dana.  10  Allen  (Mass.),  326. 

■  Steuns  t>.  H&ll,  9  Gash.  (Mub.)  31. 

'  Warren  v.  Stagg,  cited  in  Littler  n.  Holland,  8  T.  B.  691,  m  having 
been  decided  in  1787,  by  Mr.  Jostice  Buller.  Thresb  p.  Rake,  1  Eip.  fiS. 
See  tbe  remark*  of  die  court  in  Emerson  e.  Slater,  28  How.  (C.  S.)  42 ; 
alio  Mile*  v.  Roberts,  84  Uaioe,  24fi. 
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oral  Btipulation,  with  the  exceptioD  of  oae  which  requires  to  be 
examined. 

§  42T.  This  was  Stowell  v.  BobiDBOD,  decided  in  the  Com- 
mon Pleas  in  1836.  The  plaintiff  declared  upon  a  written 
agreement  hy  which  the  defendant  engaged  to  assign  to  him 
a  lease,  possession  to  be  given  by  a  certain  day,  and  that  he 
had  good  right  to  assign ;  breach,  that  he  had  not  such  right, 
and  could  not  perform  his  engagement ;  and  a  count  was  added 
for  money  bad  and  received  to  recover  back  £60  which  the 
pluntiff  had  advanced  aa  deposit,  on  the  ground  that  the  de- 
fendant had  not  completed  the  conveyance  and  given  possession 
on  the  day  agreed.  The  defondant  pleaded  that  he  had  good 
right  to  assign ;  that  neither  he  nor  the  plaintiff  was  ready  on 
die  day  named  for  delivering  poBsession ;  that  it  was  orally 
agreed  to  postpone  it  a  reasonable  time,  if  the  defendant  would 
make  out  title  meanwhile  ;  that  he  did  so  make  out  title,  but 
the  plaintiff  then  refused  to  perfonn.  A.  verdict  having  been 
obtuned  for  the  defendant,  the  court  said  they  would  not  dis- 
turb it  upon  the  special  count,  as  it  was  not  considered  suffi- 
ciently proved  ;  but  in  view  of  the  count  for  the  deposit  they 
set  the  verdict  aside,  the  defendant  not  having  assigned  on  the 
day  originally  agreed.  Chief-Jusdce  Tlndal,  who  delivered 
judgment,  said  that  the  question  was  whether  the  day  for  tlie 
completion  of  the  purchase  of  an  interest  in  land,  inserted  in  a 
written  contract,  could  be  varied  by  a  parol  agreement,  and 
another  day  substituted  to  a»to  bind  the  partiea;  and  that  the 
court  were  of  opmion  it  could  not.  And,  although  admitting 
that  upon  the  case  shown,  neither  party  was  ready  on  the  day 
first  agreed,  he  says  that  to  allow  the  oral  variation  would  be 
"  virtually  and  substantially  to  allow  an  action  to  he  brought  on 
an  ^reement  relating  to  the  sale  of  land,  partly  iu  writing,  and 
signed  by  the  parties,  and  partly  not  in  writing  but  by  parol 
only,  and  amounted  to  a  contraventioD  of  the  Statute  of 
Frauds."  > 

428.  From  the  report  of  this  case,  it  nowhere  appears 
Stowell  V.  Robmson,  3  Bbg.  N.  B.  92S ;  5  Soott,  196. 
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that  the  distiiiction  between  relying  upon  the  oral  variation  "  so 
ae  to  bind  the  parties,"  and  relying  upon  readiness  to  perfonu 
according  to  its  tenor  aa  a  defence  in  the  nature  of  accord  and 
satiafactioQ,  was  brought  to  the  notice  'of  the  court ;  nor  is 
there,  in  the  decision  itself,  any  allaaion  to  the  English  cases 
antecedent  to  Cuff  v.  Fenn,  where  this  distinction  appears  to 
be  recognized.  It  is  to  be  remarked,  also,  that  in  neither  Stead 
V.  Dawber  nor  Marshall  v.  Lynn,  both  decided  snbseqaently  to 
Stowell  V.  Robinson,  and  both  asserting  the  rule  that  an  action 
could  not  be  maintained  upon  an  agreement,  embraced  by  the 
Statute  of  Frauds,  partly  in  writing  and  partly  resting  in 
parol,  do  the  judges  quote  that  case  as  an  authority .^  These 
circumstances  may  incline  us  to  doubt  whether  it  can  be  so 
r^arded.  The  Supreme  Court  of  Massachusetts,  in  their  • 
careful  and  discriminaUng  judgment  in  Cummings  v.  Arnold, 
Bay :  "  It  appears  to  us  that  the  case  of  Stowell  v.  Bobinson 
was  decided  on  a  mistaken  construction  and  application  of  the 
Statute  of  Frauds ;  and  that  the  distinction  between  the  contract 
of  sale  which  is  required  to  be  in  writing,  and  its  subse- 
quent performance,  as  to  which  the  statute  is  silent,  was  over- 
looked or  not  sufficientiy  considered  by  the  court ;  otherwise, 
the  decision  perhaps  might  have  been  different.  We  tiiink 
there  is  no  substantial  difference,  so  far  aa  it  relates  to  the 
Statute  of  Frauds,  between  the  plea  in  that  case  and  the  plea 
of  accord  and  satisfaction,  or  a  plea  that  the  written  contniot 
had  been  totally  dissolved,  before  breach,  by  an  oral  agreement ; 
either  of  which  pleas  would  have  been  a  good  and  sufficient 
bar  to  the  action."  ' 

§  429.  The  only  question  that  remains  is,  how  far  parol 
evidence  is  admissible  to  prove  the  waiver  or  discharge  of  a 

>  In  Home  r.  WingBeld,  3  Scott,  N.  R.  340,  Mr.  Justice  Coltnum  reftn 
to  it  u  Beeming  to  opposa  an  obstacle  to  a  parol  miver  of  a  promiH  to  de- 
liver an  abstract  of  title,  a  cue  which  it  was  said  might  be  raised  by  an 
amendment  of  that  actnatly  before  the  court. 

■  The  court  also  sa;,  "  We  are  avare  that  the  principle  on  «rhioh  Stowell 
V.  Bobinion  waa  decided  is  supported  hy  other  English  cases."  But  the  ad> 
nuuion  was,  aa  we  have  seeo,  nimeceaaary. 
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contract  onco  put  in  writing  in  obedience  to  tlio  requirements 
of  the  Statute  of  Frauds. 

§  480.  Mr.  Chancellor  Kent  remarks,  that  in  certain  cases, 
and  on  certain  terms,  an  f^;reement  in  writing  concerning 
lands  (and  the  reason  of  the  remark,  doubtless,  applies  to  all 
other  classes  of  contracts  within  the  statute)  maj  be  discliarged 
by  parol ;  bat  that  the  evidence  in  such  cases  is  good  only  as  a 
defence  to  a  bill  for  specific  performance,  and  is  totally  inad- 
missible, at  law  or  in  equity,  as  a  ground  to  compel  a  perform- 
ance in  specie.^  Passing  by,  for  the  present,  the  qaestiou 
whether  such  parol  evidence  may  be  introduced,  m  equitj/  only, 
in  defence  it  may  be  remarked  that  the  precise  meaning  of  tlie 
learned  Chancellor  seems  to  be  that  it  is  inadmissible,  either  in 
equity  to  compel  a  performance  in  gptde,  or  at  law  to  support 
a  claim  for  damages.  And  such  seems  to  be  clearly  the  cor- 
rect opinion.  Lord  Hardwicke  has  observed  that  an  agree- 
ment to.  waive  a  purchase  contract  was  as  much  an  agreement 
concerning  lands  as  the  ori^nal  contract.^  We  have  seen  that 
a  contract  by  one  who  holds  an  agreement  for  the  sale  of  lands 
to  him,  to  dispose  of  his  rights  to  a  third  party,  is  to  be  treated 
as  itself  a  contract  for  the  sale  of  an  interest  in  land ;  ^  and  it 
is  substantially  the  same  thing  if  he  releases  that  right  to  him 
who  executed  the  agreement  to  sell,  or,  in  other  words,  waives 
and  discharges  the  agreement,  by  parol. 

§  481.  The  question,  how  far  the  parol  waiver  in  such  cases 
may  be  set  up,  presents  more  difficulty,  and  may  be  considered 
in  two  views,  as  it  may  arise  in  equity  or  in  law. 

§  482.  In  Gorman  v.  Salisbury,  an  early  case  before  Lord 
Keeper  North,  where  a  bill  was  brought  for  a  specific  execution 
of  a  written  contract,  it  was  held  Uiat  a  parol  discharge  was 
binding  and  the  bill  was  dismissed.*  Afterwards,  when  this 
case  was  cited  upon  a  similar  one  before  Lord  Hardwicke, 

<  Stevens  r.  Cooper,  1  Johu.  Cb.  (N.  T.)  429,  430. 
■  Eq.  Cas.  Abr.  33 ;  BeU  e.  Howard,  9  Mod.  302. 
'  Ante,  §  229. 
*  Gomuui  c.  S&]i>bui7, 1  Tern.  2W. 
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he  declared  that  he  would  not  say  that  a  contract  in  writing 
could  not  be  waived  by  parol,  yet  he  should  expect  in  such  a 
case  very  clear  proof,  and  the  defendant  before  him  not  furnish- 
ing Buch  proof,  the  plaintiff  had  a  decree.'  In  anotlter  case  he 
said  it  was  certain  that  an  interest  in  land  could  not  be  parted 
with  or  wuved  by  naked  parol  without  writing ;  yet  articles 
might  by  parol  be  so  far  waived  that  if  the  pariiy  came  into 
equity  for  a  specific  execution,  such  parol  wfuver  would  rebut  the 
equity  which  the  parly  before  had,  and  prevent  the  court  from 
executing  them  specifically.^ 

§  433.  And  this  opinion,  that  a  parol  discharge  of  a  written 
contract  within  the  Statute  of  Frauds,  is  available  in  equity  to 
repel  a  claim  upon  that  contract,  to  which  the  mind  of  Lord 
Hardwicke  came  so  reluctantly,  is  since  firmly  established  by 
many  authorities."  But  it  has  been  laid  down  by  Lord  Lynd- 
hurst  that,  although  such  waiver  is  unquestionably  admissible 
according  to  the  rule  stated,  it  must  be  in  effect  a  total  dissolu- 
tion of  the  contract,  such  as  would  place  the  parties  in  their 
original  situation.* 

§  434.  The  question  of  the  admissibility  of  such  a  parol 
waiver  as  a  defence  to  an  action  at  law  was  raised,  and,  it 
would  seem  for  the  first  time,  in  the  case  of  Goss  v.  Lord 
Nugent  in  the  Queen's  Bench,  where  the  court  remarked  that' 
the  statute  did  not  say  that  all  contracts  concerning  the  sale  of 
lands  should  be  in  writing,  but  only  that  no  action  should  be 
brought  unless  they  were  in  writing ;  and  that  as  there  was 
no  clause  in  the  act  which  required  the  dissolution  of  such 
contracts  to  be  in  writing,  it  should  rather  seem  that  a  written 
contract  concerning  the  sale  of  lands  might  still  be  wuved  and 
abandoned  by  a  new  ^reement  not  in  writing,  and  so  as  to 
prevent  either  party  from  recovering  in  an  action  on  the  con- 
tract which  was  in  writing.' 

'  ButkhoQBa  V.  Croaby.  3  Eq.  Cm.  Abr.  32,  pi.  44. 
■  Bull  B.  Howard,  9  Hod.  302. 

*  Sugdeo,  Yen<iora  and  Parcbuen,  173;  Roberto  on  Frauds,  69. 

*  RobinBOD  t).  Page,  8  Bass.  119. 

^  Goal  V.  Lord  Nugent,  C  Bam.  &  Adol.  65 ;  2  Nev.  &  Uan.  34. 
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§  435.  Ab  thus  stated,  the  admisBion  of  the  pwol  Taiyer  is 
apparently  put  upon  the  grouad  that  it  Ib  only  used  for  defence. 
But  iu  an  earlier  part  of  this  work  it  waa  shown  that  to  defend 
upon  a  verbal  contract  within  the  Statute  of  Frauds  was  as 
much  in  opposition  to  its  spirit  as  to  prosecnte  a  claim  upon 
it.^  This  reason  is  forcibly  urged  by  Sir  Edward  Sugdea 
agunst  admitting  parol  erideuce  of  waiver  -in  such  cases. 
And  he  gives  it  as  his  opinion,  upon  a  review  of  the  cases* 
that  "  perhaps  the.  better  opinion  is  that  it  is  inadmissible  at 
law."  ^  On  the  other  hand,  Mr.  Phillips  says  that  it  seems  to 
be  generally  understood  that  auch  parol  evidence  is  admiasible ;  * 
and  Mr.  Greenleaf  considers  that  there  is  little  doubt  of  its 
admissibility.^ 

§  436.  It  must  be  observed  that  those  writers  who  stand 
opposed  to  Sir  Edward  Sugden  upon  this  question  rest  their 
opinions  chiefly  upon  the  somewhat  unsatisfactory  language 
used  by  the  court  in  Goss  v.  Lord  Nugent.  If  they  are  to 
be  sustained,  it  would  seem  that  it  must  rather  be  upon  the 
ground,  upon  which  a  parol  waiver  even  of  an  insbimient 
under  seal  has  been  admitted  in  evidence,  that  he  who  prevents 
a  thing  being  done  shall  not  avail  himself  of  the  non-perform- 
ance  he  has  occasioned.^ 

■  JnU,  §  181,  a  nq. 

■  Sugdeo,  Yendon  &  Fnrcluters,  171,  172. 

■  Ibid.  173,  174.  See,  iho,  Noble  c.  Wwd,  Uw  R.  1  Exoh.  117, 
affinned  in  the  Exchequer  Chamber,  2  Ezcb.  136. 

*  2  PhillipB,  363,  Cowan  &  SU'a  ed.  1849. 

•  1  Greenl.  Ev.  S  302.  See,  also,  Phil.  &  Am.  £t.  776;  Lawrence  0. 
Dole,  11  Teim.  649 ;  Raffenabei^er  e.  CoUiaon,  28  Femi.  426 ;  Bojce  e. 
McCuBough,  3  Watts  &  S.  (Feim.)  429 ;  Horse  e.CopeUnd,  2  Gray  (Haas.), 
308. 

'  Fleming  e.  Gilbert,  3  Johns.  (K.  T.)  &31.  In  Commings  o.  Arnold,  8 
Met  494,  the  Supreme  Court  of  Hassacboietts  assert,  and  apparentl}'  upoa 
the  view  suggested  in  the  test,  that  to  an  action  upon  a  written  contract 
within  the  Statole  of  Fnuida  a  plea  that  it  had  been  totallj'  diasolved  before 
breath,  by  an  oitJ  agreement,  would  be  a  good  and  sufficient  bar. 
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CHAPTER  XIX. 

VISBAL  CONTBA.CTS  ENTOBCGD  IN  EQUITT. 

§  487.  Wb  now  come  to  consider  the  doctrines  which 
courts  of  equity  maintain  and  apply  in  cases  where  verbal  con- 
tracts, such  as  the  Statute  of  Frauds  has  required  to  be  put  iu 
writing,  come  before  them.  These  courts,  as  has  been  many 
times  affirmed  by  the  wisest  and  most  learned  of  their  judges, 
are  as  much  bound  by  the  express  provisions  of  the  statute  as 
courts  of  law.  They  cannot  in  general  specifically  enforce 
contracts  embraced  by  them,  any  more  than  courts  of  law  can 
give  damages  for  their  non-performance.  But  they  have  al- 
ways been  clothed  with  the  salutary  power  of  preventing  fraud, 
or  aSbrding  positive  relief  against  its  consequences ;  and  this 
power  they  have  not  hesitated  to  exercise,  by  compelling  the 
specific  execution  of  a  verbal  contract  to  which  the  provisions 
of  the  Statute  of  Frauds  apply,  where  the  refusal  to  execute 
it  would  amount  to  practising  a  fraud.  In  so  doing  they  dis- 
claim the  power  of  ingrafting  exceptions  upon  the  statnt«,  but 
proceed  upon  the  ground  that  to  prevent  &aud  is  their  supreme 
duty  as  courts  of  equity  and  conscience. 

§  438.  It  is,  indeed,  often  sud  that  as  the  statute  itself  was 
intended  for  the  suppression  of  frauds,  it  is  but  subserving 
more  efTectually  the  ends  of  its  enactment  for  courts  of  equity 
to  interpose,  and  prevent  it  fVom  being  made,  by  the  liberty 
which  it  afibrds  a  party  of  protecting  himself  under  its  cover, 
the  very  engine  and  instrument  of  fraud.  To  this  view  it 
might  be  replied,  however,  that  the  &aiid  which  the  statute 
was  intended  to  suppress  consists  in  the  assertion  of  a  contract 
which  w^  never  made,  whereas  the  fraud  against  which  courts 
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of  eqnitf ,  in  the  cases  w&  have  to  consider,  afford  relief,  consists 
in  the  repudiation  of  a  contract  wliicb  has  been  made,  and 
upon  whicli  an  innocent  party  has  actually  proceeded  to  do 
that  for  which  the  jurisdiction  of  the  law  courts  affords  him  no 
just  recompense.  Again,  it  seems  to  be  no  less  than  a  contra- 
diction  in  terms  to  say  that  the  object  of  a  statute  is  promoted 
by  rejecting  its  authority.  The  correct  view  appears  to  be 
that  equity  will  at  all  times  lend  its  aid  to  defeat  a  fraud,  not- 
withttandmg  the  Statute  of  Frauds ;  and  upon  this  simple 
ground  it  ia  believed  that  the  many  decisions  in  equity  which 
it  is  now  our  duty  to  examine  will  he  found  substantially  to 
rest. 

§  489.  The  fraud  against  which  equity  will  relieve,  notwith- 
standing the  statute,  is  not  the  mere  moral  wrong  of  repudiating 
a  contract  actually  entered  into,  but  which,  by  reason  of  the 
statute,  a  party  is  not  bound  to  perform  for  waut  of  its  being 
in  writing.  This  was  early  laid  down  by  Lord  Macclesfield, 
Chancellor,  in  a  case  arising  upon  a  promise  of  a  defendant, 
about  to  marry,  that  bis  wife  should  enjoy  all  her  own  estate, 
to  her  separate  use  after  the  marriage,  which  promise,  as  one 
made  "  upon  consideration  of  marriage,"  could  not  regulariy 
be  enforced.  His  Lordship  declared  that  "  in  cases  of  fraud 
equity  should  relieve,  even  against  the  words  of  the  statute,  as 
if  an  agreement  in  writing  should  be  proposed  and  drawn  and 
another  fraudulently  and  secretly  brought  in  and  executed  in 
lieu  of  the  former ;  in  this  or  such  like  cases  of  fraud,  equity 
would  relieve ;  but  where  there  was  no  fraud,  only  relying 
upon  the  honor,  word,  or  promise  of  the  defendant,  the  statute 
making  those  promises  void,  equity  will  not  interfere."  ^ 

§  440.  This  distinction  commends  itself  at  once  to  the  mind, 
it  would  seem,  as  one  which  must  be  regarded,  or  courts  of 
equity  be  deemed  not  at  all  bound  by  the  Statute  of  Frauds. 

>  Montftcate  e.  Maxwell,  1  F.  Wm*.  616 ;  S.  a  1  Stra.  336,  turn.  Mount- ' 
tcne  e.  Maxwell;  s.  c.  1  Eq.  Cu.  Abr.  19;  8.  c.  Free.  Ch.  626,  nom.  Uax- 
well  n.  Montacote ;  Schmidt  v.  Gatewood,  2  Rich.  Eq.  (S.  C.)  162 ;  Eioard 
e.  Hiers,  3  lb.  123;  Whitridge  c.  Farkhunt,  20  Md.  62. 
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Mr.  Jastice  Story  has,  indeed,  dissented  firom  it  in  tiie  follow- 
ing strong  language :  "  I  doubt  the  whole  fouudatioD  of  the 
doctrine  as  not  distinguiabable  &om  other  cases  which  courts 
of  equity  are  aocnstomed  to  extract  from  the  grasp  of  the 
Statute  of  Frauds."  ^  This  doubt  does  not  appear  to  have 
been  asserted  in  his  commentaries,  and,  as  he  says  himself,  it 
was  unnecessary  to  act  upon  it  in  the  case  before  him  ;  and, 
notwithstanding  there  are  in  some  late  cases '  expressioos  irom 
which  the  question  seems  to  be  considered  in  some  d^ree  an 
open  one,  at  least  where  the  contract  is  one  of  marriage  settle- 
ment, no  decision  has  ever  passed  in  opposition  to  the  ancient 
doctrine. 

§  441.  A.  simple  illustration  of  the  rule  that  when  the 
Statute  of  Frauds  has  been  used  as  a  cover  to  a  fraud,  equity 
will  relieve  f^ainst  the  &aud,  notwithstanding  its  provisions, 
is  found'  in  a  case  reported  by  Yiner,  and  stated  by  him  to 
have  occurred  in  Lord  Kottingham's  time,  and  to  have  been 
the  first  instance  in  which  any  equitable  exception  to  the  statute 
appears.  There  was  a  verbal  agreement  for  an  absolute  con- 
veyanoe  of  land,  and  for  a  defeasance  to  be  executed  by  the 
grantee  ;  but  he,  having  obtained  the  conveyance,  refused  to 
execute  the  defeasance  and  relied  upon  the  statute ;  but  his 
plea  was  overruled,  and  he  was  compelled  to  execute  according 
to  his  agreement.'  Here  the  attempted  fraud  consisted  not 
merely  in  refusing  to  do  what  he  agreed,  but  in  deceiving  the 
plaintiff  out  of  his  property.    And  the  case  is  quite  analogous 

'  Id  Jenkins  v.  Eldridge,  8  Stor^,  ISl,  quoted  arUe,  p.  112,  note. 

■  Id  De  Bid  v.  Thompson,  3  Bear.  476,  Lord  Langdale,  M.  B.,  pasged 
it  bj  M  ft  qaertion  which  it  wu  utmeeenary  to  decide ;  and  in  Surcome  V, 
Vaaigei,  8  De  O.,  M.  &  G.  671,  Lord  Jnatica  Knight  Brace  uiU  that  it  vaa 
probably  true  that  marriage  onlj  would  not  niffice. 

»  6  Vin.  Ab.  623,  524.  And  aee  Sir  George  Maxwell's  cim,  in  1  Bro.  C. 
C.  408  i  Crocker  p.  Higgini,  7  Conn.  342.  So  in  Walker  e.  Walker,  2  Atk. 
99,  where  Lord  Hardwicke  lays ;  ' '  Suppose  a  person  who  advances  money 
should,  after  he  has  ezecoted  [recelTed]  the  absolute  conveTance,  refnse  to 
execute  the  defeasance,  would  not  the  conrt  relieve  against  indi  fraud  P " 
See,  also,  Arnold  v.  Cord,  16  Ind.  177  j  McBuniej  v.  Wellman,  42  Bari>. 
(N.Y.)390. 
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to  that  put  by  Lord  Macclesfield,  as  falling  withio  the  rule, 
vhere  one  agreement  in  writing  is  proposed  and  drawn,  and 
another  firaudulently  and  secretly  brought  in  and  executed  in 
lien  of  the  former. 

§  442.  In  an  earlier  chapter,  where  the  subject  of  trusts 
arising  by  implication  of  law  was  considered,  we  saw  that  in 
cases  where  an  executor  or  devisee  prevented  a  testator  from 
making  express  provision  for  a  third  party,  by  assurances  that 
his  intentions  should  be  carried  out,  equity  would  enforce  such 
promise  against  them,  as  a  trust  in  favor  of  a  third  party, 
arising  out  of  the  fraud  so  practised.^  The  same  doctrine 
seems  to  apply  in  oases  of  contracts  made  directly  between 
the  parties.  Where  one  who  had  agreed  to  give  the  plaintiff 
a  lease  of  certain  lands,  upon  which,  in  consequence  of  the 
agreement,  the  plaintiff  had  entered  and  made  valuable  im- 
provements, was  desirous  and  anxious,  when  near  bis  death,  to 
fblfil  his  promise,  but  was  proveuted  by  the  fraudulent  contrir- 
ance  of  his  rolatives  from  seeing  the  plaintiff*  for  that  par- 
pose,  and  died  without  executing  the  lease,  the  relatives  who 
succeeded  to  the  estate  were  afterwards  compelled  in  equity  to 
execute  it  themselves.^ 

§  443.  Thus,  in  Oookes  t>.  Mascall,  a  marriage  was  about 
to  be  celebrated  between  the  plaintiff  and  the  defendant's 
daughter,  and  the  solicitor  on  behalf  of  the  plaintiff  was  in 
the  course  of  preparing  articles  of  settlement;  and  in  the 
mean  while  a  disagreement  arose  as  to  the  articles,  but  the 
plaintiff  was  still  allowed  to  come  to  the  defendant's  house, 
and  afterwards  married  his  daughter,  the  defendant  being 
privy  to  it,  helping  to  set  them  forward  in  the  morning,  and 
entertaining  them,  and  seeming  well  pleased  with  the  marriage 

■  Anle,  3  u. 

■  Lester  p.  Foxcroft,  Collei,  F.  C.  108 ;  cited  2  Tern.  466 ;  Gilb.  4, 11 ; 
Free.  Ch.  619,  fi26 ;  Storj,  Eq.  Jar.  §  768.  See,  fttso,  CluuDberUiiiQ  v. 
ClumberUme,  Freem.  Ch.  Si;  a.  o.  3  Eq.  Cu.  Ab.  43,  Free  Ch.  4; 
ChunberUin  e.  Agar,  2  Yes.  A  Be&.  262 ;  Meitaar  e.  Gilietpie.  11  Tet. 
638;  Stickknd  e.  Aldridge,  9  Vec  619;  Dixon  t>.  Olouaa,  1  Cox,  414; 
Beech  p.  Kennegftl,  1  Yea.  Sen.  123 ;  Sellack  v.  Harm,  6  Tin.  Ab.  681. 
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Upon  their  return  to  hU  house  at  sight ;  he  was  decreed  to  exe- 
cute the  agreemeut  according  to  what  had  been  drawn  up  by 
the  solicitor,  though  it  had  not  receiTed  his  signature.^  This 
case  has  been  considered  hard  to  be  reconciled  with  Another 
decided  by  the  aame  judges  at  the  same  term,  where  an  ii.uole, 
by  letter,  promiaed  his  niece'a  certain  portion,  but  in  the  same 
letter  dissuaded  her  from  marrying  the  plaintiff;  and  they  re- 
fiised  to  decree  the  execution,  but  left  the  plwntiff  to  his  action 
at  law.'  But  there  seems  to  be  no  suggestion,  in  the  latter 
case,  of  fraud  or  artifice  on  the  part  of  the  uncle ;  whereas  in 
Gookes  v.  Mascall  the  presence  of  such  fraud  and  artifice  was 
manifestly  the  ground  upon  which  the  court  proceeded. 

§  444.  Again,  in  Montacute  v.  Uazwell,  as  appears  from 
one  of  the  reports  of  that  case,'  the  defendant,  having  given 
instructions  to  have  a  marriage  settlement  drawn,  privately  re- 
voked those  instmctions,  and  persuaded  the  plaintiff  to  marry 
him ;  and  he  was  decreed  to  execute  the  settlement,  the  Lord 
Chancellor,  as  stated  in  still  another  report  of  the  case,*  aa- 
sertiug  the  rule  to  be,  that  if  the  parties  rely  wholly  apon  the 
parol  agreement,  neither  par^  can  compel  the  other  to  the 
specific  performance,  for  the  Statute  of  Frauds  is  directly  in 
their  way ;  but  that  if  there  is  any  agreement  for  reducing  the 
same  to  writing,  and  that  is  prevented  by  the  fraud  and  prac- 
tice  of  the  other  party,  the  court  would  in  such  cose  give  re- 
lief; as  where  instructions  are  {^ven  and  preparations  made 
for  the  drawing  of  a  marriage  settlement,  and  before  the  com- 
pletion thereof  the  woman  is  drawn  in;  by  the  assurances  and 
promises  of  the  jnan  to  perform  it,  to  marry  without  a  settle- 
ment. 

§  445.  Where  the  defendant,  on  a  treaty  of  marriage  with 
his  daughter,  signed  a  writing  comprising  the  terms  of  the 
agreement,  and  afterwards,  desigmng  to  elude  the  force  thereof 

'  Cookei  e.  Uucall,  2  Tern.  200.  Aad  lee  Bawdea  v.  AmhuTft,  Free 
Ch.  404. 

'  DonglM«.  Vineent,  2  Vam.  202, 

»  1  Eq.  Cm.  Abr.  19.  *  Free  Ch.  628. 
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and  get  loose  from  his  t^reemont,  ordered  bis  daughter  to  put 
on  a  good  humor  and  get  the  plaiutiff  to  deliver  up  the  vrit- 
iog  and  then  to  marry  him,  which  was  accordiugly  done,  the 
Master  of  the  Rolls  decreed  the  execution  of  the  agreement.^ 

§  445  a.  And  it  appears  to  be  a  general  rule  that  where  the 
verbal  promise  of  the  defendant  to  make  a  certain  dispositiou 
of  lands  was  the  means  of  his  obtaining  to  himself  the  legal 
title  to  lands,  so  that  in  fact  he  practises  a  deception  upon  hia 
grantor,  by  so  obtaining  the  lands  and  then  holding  and  deal- 
ing with  them  as  his  own,  a  court  of  equity  will  compel  him  to 
perform  his  verbal  engagement.'  On  this  principle  the  cases 
rest,  which  bold  that  a  conveyance  of  land  absolute  on  its  face 
may  be  shown  by  parol  testimony  to  have  been  intended  at  the 
time  as  a  mortgage.'  But  where  there  is  no  deception  prac- 
tised in  obtdning  the  title,  but  a  mere  verbal  promise  to  make 
a  certain  disposition  of  land  already  acquired,  the  promisor 
will  not  be  held  as  a  trustee.* 

§  446.  Lord  Keeper  fiTortb,  in  a  case  arising  a  few  years 
alter  the  enactment  of  the  statute,  and  where  it  was  pleaded 
and  the  plea  allowed,  is  reported  to  have  ^n  of  opinion  that 

>  Udlet  p.  Hairpennj,  1  £q.  Gas.  Abr.  20,  pi.  6 ;  2  Vern.  373.  This 
cue  i«  related  TBfy  gn^btollj  by  Lord  Chancellor  Cowper,  in  Bawdet  p. 
Amhunt,  Free.  Ch.  4M.  He  B^jt  ho  weU  remembered  that  diia  case  waa 
beard  before  the  Master  of  the  Rolls,  and  the  platntiS'  had  a  decree  oa  the 
ground  of  the  fraud,  and  "  HaU^^enny  walked  backwards  and  forwards  in  the 
court,  and  bid  tbe  Master  of  the  BoUt  obserre  the  statote,  which  be  hamor- 
Otuly  said,  '  I  do,  I  do.' " 

■  Jones  e.  McDougal,  32  Miss.  179 ;  Courina  s.  Wall,  8  Jones,  Eq.  (N. 
C.)  43;  Fraser  e.  Child,  4  £.  D.  Smith,  N.  Y.  163;  Cameron  tr.  Ward,  8 
G«o.  245 ;  Arnold  v.  Cord,  16  Ind.  177 ;  Martin  e,  Martin,  16  B.  Mod. 
(Ef.)  8;  Hodf^s  r.  Howard,  6  R.  I.  149;  ante,  §  94,  et  teq.,  and  §  120; 
Hunt  p.  Roberts,  40  Maine,  187 ;  Kelson  v.  Worrall,  20  Iowa,  470 ;  Hidden 
p.  Jordan,  21  Cal.  92;  Coyle  p.  Davii,  20  Wis.  664. 

*  Baboock  p.  Wjinan,  19  How.  (U.  8.)  289,  and  cases  there  cited.  Jones 
p.  Jones,  I  Head  (Tenn.),  105.  A  declared  tnut,  however,  in  re^rd  to 
lands  cannot  be  set  up  by  parol  against  an  absolute  deed  importing  a  rala- 
able  consideration  on  its  face.  Miller  p.  BUckbum,  14  Ind.  62 ;  Moore  p. 
Moore,  38  N.  H.  382 ;  Collin*  p.  TUton,  26  Conn.  S68 ;  Sturtevant  p.  Stnrta- 
Ttnt,  20  H.  T.  89. 

*  AnU,  5  94,  «<  Mg. 
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it  a  pluntifflaid  iu  hia  bill  that  it  vns  port  of  the  agreement 
that  the  ^;reemeDt  should  be  put  in  writing,  it  vould  alter  the 
case  and  possibly  require  an  answer.'  And  he  appears  to  hare 
actually  decided  to  that  effect  in  the  case  of  Leak  v.  Morrice, 
occurring  shortly  afterwards  at  the  aame  term.'  But  Lord 
Thurlow,  when  the  first  of  these  cases  was  quoted  before  him, 
remarked  that  it  was  never  decided,  and  added :  "  I  take  that 
to  be  a  single  cose  and  to  hare  been  overruled.  If  you  inter- 
pose the  medium  of  fraud  by  Thiob  the  agreement  is  prevented 
from  being  put  into  writing,  I  agree  to  it ;  otherwise,  I  take 
Lord  North's  doctrine  to  be  a  single  decision,  and  contradicted, 
though  not  expressly  yet  by  the  current  of  opinions." '  In 
speaking  of  it  as  a  single  decision,  his  Lordship  would  seem  to 
have  overlooked  the  case  of  Leak  v.  Morrice ;  but  however  the 
question  might  stand  upon  a  view  of  the  early  authorities,  the 
doctrine  referred  to  has  clearly  not  been  rec<^nized  in  those  of 
later  years.  Indeed,  as  is  remarked  by  an  acute  writer  oa 
equity  pleadings,  "  If  an  allegation  that  it  was  part  of  the 
^reement  that  the  contract  should  be  put  in  writing  could 
prevent  a  plea  of  the  statute,  the  efi^t  in  practice  would  be 
that  the  statute  never  could  be  pleaded,  at  least  without  a 
particular  denial  of  such  allegation,  rendering  the  plea  anom- 
alous." * 

§  447.  The  next  class  of  cases  iu  which  equity  intervenes 
to  enforce  a  verbal  contract,  notwithstanding  the  Statute  of 

>  Hollia  e.  WLiteing,  1  Tern.  161. 

•  Luk  V.  Morrice,  2  Cai.  Ch.  1S6. 

•  WUtchurch  d.  Bctib,  2  Bro.  C.  C.  664, 666.  Hu  Lordsbip  ftt  the  UOM 
time  uya  that  the  £arl  of  Ajlesford'B  case  (2  Stn.  783)  is  directly  contr&iy ; 
bat,  on  reference  to  that  deuaioD,  it  ia  not  clear  that  the  point  waa  involved 
in  it.  Tlie  report  aimplj  lajs :  '■  There  wta  a  parol  agreement  for  a  leaao 
for  SI  jeara,  upon  which  the  leasee  entered  and  enjoyed  for  six  jeara,  and 
then  the  Earl  bronght  a  bill  agunat  him  to  compel  him  to  ezecnte  a  counter 
part  for  the  reaidue  of  the  term.  The  leraee  pleaded  the  Statute  of  Frandi 
and  Perjnriea,  which  in  argument  waa  overlooked,  and  the  agreement  in 
part  carried  into  execution." 

•  Beame'a  Elements  of  Pleaa  in  Eqni^,  181,  182.  See,  alao.  Box  o. 
Stanford,  18  Sm.  &  Uarsh.  (UQaa.)  98 ;  WUaon  v.  'Ray,  18  Ind.  1. 
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Frauds  consietB  of  thoae  where  one  part;  has  done  certain 
acta  in  part  execution,  and  upon  tbe  faith  of  the  contract,  viUi 
the  knowledge  and  consent  of  tbe  other.'  And  although,  for 
the  sake  of  convenieDce,  it  is  here  treated  as  a  distinct  subdi- 
vision of  the  general  topic  of  equitable  doctrines  in  regard  to 
the  statute,  it  may  be  most  useful  to  ascerbun  in  what  respect 
tbe  principles  upon  which  it  stands  differ  from  those  of  the 
cases  we  have  already  been  couBidering. 

§  448.  It  is  obvious  that  the  mere  circumstance  tiiat  a 
verbal  E^preeme^t  has  been  in  part  performed,  can  afford  no 
reason,  such  as  to  control  the  action  of  any  court,  whether  of 
law  or  equity,  for  holding  the  parties  bound  to  perform  what 
remains  executory.  Tbe  doctrine  of  equity  in  such  cases  is, 
that  where  an  agreement  has  been  so  far  executed  by  one 
party,  with  the  tacit  encouragement  of  the  other,  and  relying 
upon  his  fulfilment  of  it,  that  for  the  latter  to  repudiate  it  and 
shelter  himself  under  the  provisions  of  the  statute,  would 
amount  to  a  fraud  upon  tbe  former,  that  fraud  will  be  defeated 
by  compelling  bim  to  carry  out  tbe  agreement.*  The  cases 
which  have  already  been  considered  presented  tbe  feature  of 

*  Whether  the  pluntifF  can  ever  relj  on  acta  of  part-perfomiance  done 
by  the  defendant,  gmere,  %  471,  pott. 

■  Seagood  e.  Mule,  Free  Ch.  660 ;  SaTage  e.  Foster,  9  Mod.  37 ;  Mor- 
pheU  t>.  Jonea,.  1  Swanst.  I7S ;  CU&aD  v.  Cooke,  1  Sch.  &  Lef.  22 ;  Ganter 
V.  HaUe7,  Ambler,  686 ;  AUen't  Estate,  1  WatU  &  S.  S83 ;  Greenlee  p. 
Greenlee,  22  Pe&n.  State,  226;  Moore  e.  Small,  19  Fenn.  (7  Harr.)  461; 
Church  of  the  Advent  c.  Farroir,  7  Rich.  Eq.  (S.  C.)  378 ;  Sites  t).  Eellar. 
6  HamiD.  (O.)  207 ;  Anthonr  o.  Leftw^ch,  3  Rand.  (Va.)  256 ;  Hamilton  v. 
Jooca,  3  Gill.  &  J.  (Md.)  127 ;  Meach  p.  Stone,  1  Chip.  (Verm.)  189 ; 
Underiiill  v.  Williama,  7  Black.  (Ind.)  126 ;  Eyre  v.  Eyre,  4  Green  (N.  J.), 
102 ;  Caton  e.  Caton,  Law  Rep.  1  Ch.  App.  137 ;  Ford  v.  Finney,  35  Geo.  2S8 ; 
Feusar  r.  Sneath,  3  Xerada,  120.  The  equitable  doctrine  of  part-perform- 
inee  u  a  groiind  for  enforcing  a  verbal  contract,  notwitliBtandtng  the  Statute 
of  Franda  has  been  repudiated  in  some  few  of  the  Slates.  Ellis  c.  EUii,  I 
Der.  £q.  (N.  C.)  841 ;  Dnmi  t>.  Moore,  3  Ired.  Eq.  (N.  C.)  364 ;  Allen  v. 
Chambers,  4  lb.  130 ;  Albea  v.  Griffin,  2  Dot.  &  Bat.  £q.  (N.  C.)  9 ;  Bea- 
man  c.  Buck,  9  Sm.  &  Marsh.  (Miaa.)  210;  Box  e.  Stanford,  13  Ih.  93; 
Ridley  v.  McNairy,  2  Hnmph.  (Tenn.)  174  j  Fatten  v.  McClure,  Martin  & 
Ter.  (Tent).)  383.  So  in  Massachnsetts ;  see  Jacobs  v.  Feterborough  aud 
Shirley  B.  B.  Co.,  8  Onah.  224,  and  cases  there  dted. 
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aa  actual  fraud,  an  artifice,  a  trick,  vhich  being  alleged  and 
|Ht>Ted,  was  relieved  ag^st  by  the  court  of  equity  withoat 
any  reference  to  tbe  etatute.  The  fraud  in  cases  of  part-per- 
formance is  no  less  fraud  because  not  asserted  to  have  been, 
and  not,  in  fact,  premeditated  at  tbe  inception  of  tbe  transac- 
tion. Hence  tbose  courts  of  equity  whose  established  powers 
extend  to  all  cases  of  fraud  of  whatever  description  are  able  to 
enforce  them,  and  do  so  upon  the  ground  of  the  fraud,  and 
upon  none  other.  But  where,  as  in  some  of  the  American 
States,  the  power  of  courts  of  eqmty  to  enforce  contracts  in 
cases  of  fraud  is  specifically  ^ven  them  by  statute,  it  is  an  im- 
portant inquiry  whether  they  can  decree  execution  where  the 
fraud  is  constructive  only,  arising  upon  the  circumstances  of 
part-performance. 

§  449.  By  the  Revised  Statutes  of  Maine,  power  is  given 
to  the  Supreme  Judicial  Court  of  that  State  to  compel  specific 
performance  of  contracts  in  writii^  made  after  a  certain  date 
therein  mentioned,  and  in  all  cases  of  **  fraud,  trust,  accident, 
and  mistake  ; "  ^  enactments  which  have  received  the  construc- 
tion of  that  court  in  the  following  case :  The  defendants  ver- 
bally  agreed  to  sell  the  plaintiSb  a  lot  of  land  at  a  certain  price, 
relying  upon  which  ^reement  the  plaintiffii  built  a  house  upon 
the  land,  and  afterwards  tendered  the  price  and  requested  a 
conveyance,  which  was  refused,  whereupon  a  bill  was  filed 
praying  that  the  defendant  might  be  compelled  to  perform  bis 
agreement,  or  pay  the  value  of  tbe  house,  and  that  he  be 
reetraiaed  from  obstructing  the  plaintifis  in  their  occupation 
of  it,  and  from  bringing  suits  against  them  on  account  of  it. 
In  the  opinion  of  the  court  it  is  said,  that  if  it  was  intrusted 
with  a  general  jurisdiction  in  equity,  there  might  be  no  diffi- 
cult in  decreeing  a  specific  execution  of  the  agreement  on  the 
ground  of  part-performance;  but  that  its  jurisdiction  was 
limited  in  such  cases.  It  is  then  remarked,  that  it  had  been 
decided  that  the  original  statute  law  of  the  State  did  not 
authorize  the  court  to  compel  a  specific  performance  of  a  con- 
)  Maine  B«v.  Stet.  dutp.  96,  $  10. 


>vGoo»^lc 


446  8TATDTE  OP  PBAUDS.  [CH.  XIS. 

tract  in  writing,  and  the  opioioD  proceeds  to  say:  "By  the 
Bevised  Statutes  such  power  ia  given,  but  is  limited  to  oon- 
tractB  in  -writing,  made  since  February  10,  1818.  It  is  con- 
tended,  however,  by  the  counsel  for  the  plaintiffs,  that  a  specific 
performance  of  a  verbal  contract  may  be  decreed  by  virtue  of 
the  statute  giving  jurisdiction  in  all  oases  of  fraud.  If  the 
court  were  to  decree  the  specific  performance  on  the  ground 
tliat  after  part-performance,  it  was  a  fraud  upon  one  party  for 
the  other  to  refuse  to  execute  a  conveyance,  the  effect  would  be 
to  assume,  under  that  clause  of  the  statute,  the  very  jurisdiction 
denied  under  another  and  more  appropriate  clause.  During 
tlie  revision  of  the  statutes,  the  law  relating  to  the  specific  per- 
formance of  contracts  not  in  writing,  after  they  had  been  par^ 
tially  executed,  was  doubtless  noticed  and  considered ;  and  it 
appears  to  have  been  the  intention  not  to  authorize,  under  any 
circumstences,  a  decree  for  the  specific  performance  of  contracts 
not  made  in  writing.  It  is  also  contended  that  the  defendant 
should  in  equity  be  enjoined  from  claiming  and  asserting  a  title 
to  the  lot,  after  having  been  instrumental  in  causing  the  plain- 
tifis  to  expend  their  money  in  building  upon  it  under  the 
promise  of  a  title.  It  is  true  that  one  who  hears  another  bar- 
gain with  a  third  person  for  an  estate,  and  sees  such  third  per- 
son pay  for  it,  or  expend  money  upon  it  without  making  known 
his  own  title,  will  not  be  permitted  in  eqnity  to  disturb  him  in 
the  enjoyment  of  the  estate,  because,  by  so  doing,  he  knowingly 
abets  or  aids  the  seller  to  deceive  and  injure  him.  The  essen- 
tial ingredient  which  destroys  his  own  title,  is  the  knowledge 
that  the  purchaser  is  deceived  with  respect  to  the  title,  and  that 
he  must  suffer  by  it,  and  the  neglect,  when  he  has  an  oppor- 
tunity to  do  so,  to  undeceive  him  and  save  him  from  injury. 
But  this  rule  cannot  be  applied  to  cases  of  contract,  where  all 
the  parties  to  the  contract  fuUy  understand  the  true  state  of  the 
title  and  one  of  them  seeks  relief  from  another.  The  plaiutifi^ 
in  this  case  were  not  ignorant  that  the  title  to  the  lot  was  in 
the  defendant,  and  that  they  must  rely  upon  his  verbal  contract 
to  obtain  a  titie  to  it.    If  the  defendant,  after  having  author- 
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ized  the  plaintiff  to  place  the  building  upon  his  land,  bad  hj 
any  act  converted  it  to  his  own  use,  their  proper  remedy  to 
recover  the  value  of  it  would  have  been  an  action  of  trover, 
and  not  a  suit  in  equity.  It  is  not,  therefore,  necessary  to 
consider,  whether  the  testimony  presented  would  have  entitled 
them  to  msintain  such  an  action.  It  is  not  perceived  that 
under  this  process  the  court  has  any  power  to  relieve  the 
plaiuti^  from  the  inconvenience  or  loss  which  they  may  sus- 
tain by  having  inconsiderately  placed  too  great  confidence  iu 
the  verbal  promise  of  the  defendant."  The  bill  was  dismissed 
without  costs.^ 

§450.  In  Massachusetts,  also,  the  equity  povera  of  the 
Supreme  Court  are  specifically  defined,  the  Revised  Statutes 
having  given  it  power  to  enforce  contracts  in  writing,^  and  an 
act  passed  in  1855  having  given  it  "jurisdiction  in  equity  in 
all  cases  of  fraud."  *  Tlie  latter  statute  does  not  appear  to 
have  received  a  judicial  construction  in  reference  to  cases  of 
part-performance  ;*  but  it  may  be  anticipated  that  wlion  the 
question  shall  arise,  whether  it  enables  the  court  to  take  cog- 
nizance of  them  on  the  ground  of  the  constructive  fraud  which 
they  involve,  the  decision  in  Maine  will  receive  the  approbation 
of  the  court ;  more  especially,  as  it  has  already  been  decided 
in  Massachusetts,  that  a  clause  of  the  Revised  Statutes  giving 
the  court  jurisdiction  of  all  suits  concerning  watte,  etc.,'  ex- 
tended only  tq  cases  of  technical  waste,  and  not  to  cases  of 

>  Wilton c.  Harwood,  2S  Maine  (10  Sbep.).  184. 
■  UaM.  lUv.  Sut  cap.  61,  §  8. 
'  Stat.  180S,  <»p.  IM,  g  1. 

*  In  the  caie  of  Sanborn  v.  Stmbom,  argned  at  October  term,  1856,  of 
the  MaMachngettB  Supreme  Court,  the  point  was  raised  and  diMmsaed,  but 
as  the  auit  was  commenced  before  the  passage  of  the  atatnto  of  185fi,  the 
conrt  gave  no  opimon  upon  it,  being  clear  that  thej  bad  no  jurisdiction  of 
the  suit,  it  being  for  specific  execution  of  a  verbal  contract,  thongh  acta  of 
part-performance  ware  alleged.  The  bill  was  dismissed  without  prejudice 
to  the  complainants'  right  to  file  a  new  bill  framed  upon  the  bjpotheris  that 
the  statute  of  1856  would  give  the  conrt  jurisdiction  ai  of  the  fhlud  arising 
upon  the  alleged  part-performance.  And  I  learn  that  a  new  bill  baa  heea 
filed  accordingly. 

*  Mass.  Bev.  Stet.  cap.  81,  §  8. 
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more  trespass  where  there  is  no  priority  of  tiUe,  in  which 
courts  of  equity  haviug  full  powers  had  sometLmes  granted 
injunctioDB  to  stay  irreparable  dam^o  to  the  inheritaaoe.' 

§  451.  It  ia  settled  by  a  long  aeriea  of  authorities,  that  s 
part  execution  of  a  verbal  contract  within  the  Statute  of  Frauds 
has  no  eSect  at  law  to  take  the  case  out  of  its  prorisions.'  Mr. 
Justice  Buller  did  on  one  occasion  lay  it  down,  that  as  there 
could  be  but  one  constructioa  of  the  statute,  and  that  construc- 
tion should  hold  equally  in  courts  of  law  and  equity,  t^e  equi- 
table rules  in  regard  to  part-perfonnance  should  apply  in  law." 
Lord  Redesdale  says,  however,  that  he  remembers,  when  Mr. 
Justice  Bailer  was  pressed  with  the  consequences  of  that  opiu< 
ion,  in  the  case  of  a  demurrer  to  evidence,  he  was  obliged  to 
abandon  the  position ;  and  he  adds  that  "  the  ground  on  which 
a  court  of  equity  goes,  in  cases  of  part-performance,  is  that 
sort  of  fraud  which  ia  cognizable  in  equity  only."  * 

§  462.  The  right  of  a  party  who  has  done  acts  in  part  exe- 
cution of  a  verbal  contract,  to  call  upon  a  court  of  equity  to 
enforce  it  against  the  other,  is  subject  to  the  same  general 
restrictions  as  that  of  any  other  plaintiff  in  equi^.  He  must 
of  course  show  that  he  is  himself  ready  to  perform  the  contract 
on  his  part.    It  must  also  appear  that  his  position  is  such  tliat 

■  Attaqoin  o.  Elah,  5  Met.  140. 

*  O'Herlihj  r.  SeAget,  1  Scb.  &  Let.  123;  Kelley  v.  Webrter,  12  C.  B. 
283  i  Lane  r.  Shackford,  6  N.  H.  132 ;  Freeport  v.  Bsrtol,  3  Greenl.  (Me.) 
345;  Patterson  v.  CunDiDgham,  2  Furf.  (Me.)  612;  Norton  v.  Preatou,  3 
Shep.  (15  Maine)  16;  Xovell  r.  Newell,  13  Venn.  24 ;  Thompaoa e.  Gould, 
20  Pick.  (Maaa.)  138;  Kidder  o.  Hnnt,  1  PicL  (Maaa.)  331;  Adama  e. 
Townaend,  1  Met.  (Mms.)  485 ;  Eaton  t>.  Wliitaker,  18  Conn.  231 ;  Thomaa 
V.  DickiDson,  14  Barb.  (N.  Y.)  90 ;  AbboU  v.  Draper,  4  Denio  (N.  Y.).  62 ; 
Jackaono.  Fierce,  2  Jobns.  (N.  Y.)223;  Seymourr.DsTta,  2Sand.  (N.Y.) 
245;  Walter  t>.  Walter,  1  Whar.  (Fa.)  292;  Henderson  e.  Hays,  2  Watta 
(Fa.),  148;  Sailors  e.  Gambril,  I  Smith  (Ind.),  82;  Johnson  e.  Hanion,  6 
Ala.  8£L ;  Allen  e.  Booker,  2  Stew.  (Ala.)  21 ;  Meredith  v.  Saiih,  4  Slew. 
APor.  (Ala.)  69;  Payaon  e.  West,  Walker  (Miss.),  615;  Davis  e.  Moore, 
9  Kch.  (S.  C.)  215 ;  Wentworth  v.  Buhler,  8 E.  D.  Smith  (N.  Y.),  305 ;  Pike 
t>.  iionj,  32  Verm.  37 ;  Bontwell  o.  O'Keefe,  32  Barb.  (N.  Y.)  434 ;  Downejr 
e.  Ilotchkiu,  2  Daj,  (Conn.)  225 ;  Hunt  v.  Coe,  15  Iowa,  197. 

'  Brodie  e.  St,  Paul,  1  Vw.  Jr.  826. 

*  O'Herlihy  e.  Hedgea,  tupra. 
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an  action  at  lav  for  damages  will  not  afford  him  adequate 
relief.^  And,  as  Till  be  hereaflsr  discussed  more  at  length,  he 
most  famish  clear  and  full  proof  of  the  contract,  bo  that  it 
ma;  be  enforced  finally,  and  with  due  regard  to  the  rights  of 
all  parties  concerned.' 

§  453.  Aguu,  the  acta  of  part-performaace  relied  upon  by 
the  plaintiff  must  be  acts  done  by  himself.  This  appears  to 
hare  been  first  declared  in  the  case  of  ^uo'kmaster  v.  Harrop, 
where  the  Muter  of  the  Bolls,  Sir  William  Grant,  sud  that 
acts  done  by  the  defendant,  where  there  was  no  prejudice  to 
the  plaintiff,  amounted  only  to  proof  of  the  ezifttence  of  an 
agreement,  but  tliat  the  objection  upon  the  statute,  that  the 
(^[reement  was  not  in  writing,  remained ;  adding,  that  the 
court  did  not  profess  to  execute  a  verbal  ^reement  merely  be- 
cause it  was  satisfttctorily  prored.*  In  support  of  this  propo- 
sition, he  cited  the  case  of  Whaley  v.  Bagnel,  in  the  House  of 
Lords,  which,  however,  does  not  appear  to  have  involved  an 
adjudication  upon  it.*  Bnt  it  cannot  require  many  authorities 
for  its  support,  being  founded  in  manifest  reason  and  justice. 
If  the  defendant  chooses  to  waive  the  benefit  of  his  owa  acts 
of  part-performance,  which  would  entitle  him  to  allege  a  fraud 
on  the  part  of  the  plaintiff,  it  cannot  be  that  the  plaintiff  may 
force  him  to  rely  upou  them,  thus,  in  effect,  himself  settii^  up 
his  own  fraud.'  The  decision  in  Buckmaster  v.  Harrop  has 
indeed  been  attacked  in  Pennsylvania,  but  entirely  without 
necessity ;  the  court  having  to  determine  simply  in  that  case, 
whether  delivery  of  possession  of  land  could  be  asserted  by  the 
vendor  plaintiff  as  an  act  of  part-performance  done  by  himself ; 
apparently  losing  sight  of  the  distinction,  which  is  more  par- 

'  Fnune  v.  Danion,  14  Tei.  386;  Pembroke  t>.  Thoipe,  dted  3  Swuut 
4S7 ;  Eckert  x.  Eckert,  3  Penn.  SS2 ;  Parkhnnt  d.  Van  Cortlandt,  1  Johns. 
Ch.  Cu.  273;  Towmend  t>.  Shwp,  2  Overton  (Tenn.),  192;  i 
KAtteohom,  11  Ohio,  266. 

■  Pott,  S  493,  et  leg. 

*  BnckniBster  o.  Harrop,  7  Tea.  S41. 

*  WluOey  c.  Bi«nel,  1  Bro.  P.  C.  34*. 

*  Bathbun  V.  Kathbon,  S  Barb.  (N.  Y.)  96. 
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ticularly  noted  hereafter,  ^  between  his  so  asserting  it,  and  his 
asserting  tbe  purchaser's  tafnrtg  possession,  an  act  which,  by 
the  rule  in  Buckmaster  v.  Harrop,  could  only  be  relied  on  by 
the  purchaser,  or  those  claiming  under  him.'  With  the  excep- 
tion of  this  case,  there  appears  to  be  no  diBsebt  to  that  rule,  on 
the  part  of  any  judicial  or  other  authority.^ 

§  454.  Another  general  rule  in  regard  to  the  acts  relied  upon 
is,  that  they  must  appear  to  have  been  done  in  pursvatux  of 
the  contract  alleged.  To  use  the  language  of  Lord  Hardwicke, 
"  It  must  be  such  vi  act  done  as  appears  to  the  court  would 
not  have  been  done  except  on  account  of  the  agreement ; "  *  or, 
as  it  is  expressed  by  Sir  William  Grant,  it  must  be  "  an  act 
unequivocally  referring  to,  and  resulting  from,  the  agree- 
ment." '  This  rule  is  kid  down  in  many  oases,  and  will  be 
found  fully  illustrated  hereafter,  when  we  come  to  consider  in 
detail  the  different  classes  of  acts  which  are  commonly  relied 
upon  as  part-performance. 

§  455.  It  has  been  eometimee  laid  down  that  the  acts  of  part- 
performance,  in  order  to  avail  a  plaintiff  seeking  relief  by 
specific  execution,  must  be  such  as  unequivocally  prove  the  con- 
tract alleged.  And,  upon  this  view,  it  has  been  remarked  by 
Mr.  Koberts,  that  the  entire  doctrine  of  enforcing  a  contract  in 

■  Po*t,  §  468,  a  seq. 

*  Pngfa  r.  Good,  3  Wstta  &  S.  (Fa.)  56. 

*  See  Sugdeu,  Vesdora  ud  PurchsHra,  147;  Roberts  on  Frauds,  139; 
Luckett  t).  Williamson,  S7  Mo.  888. 

*  htiOOD  V.  Mertdns,  3  Atk.  3,  i. 

'  FnuM  e.  Dawson,  14  Ves.  886.  See,  upon  this  mle,  tbe  following 
cases ;  Buckmaster  e.  Harrop,  7  Yes.  841 ;  Lindsaj'  V.  Lynch,  2  Sch.  &  L«f. 
1;  O'Reillj  o.  Tbompson,  2  Cox,  271;  Parker  e.  Smith,  1  Coll.  Ch.  624; 
Morphett  v.  Jones,  1  Swanst.  172 ;  Brenrian  p.  Bolton,  2  Dru.  &  War.  849 ; 
Cooth  V.  Jackson,  6  Tes.  12 ;  Rathbun  t>.  Eathbun,  6  Barb.  (S.  Y.)  98 ; 
North  e.  Forest,  15  Conn.  406 ;  Osbom  v.  Pbelps,  19  Conn.  74,  7S ;  Moore 
n.  Small,  19  Penn.  (7  Harr.)  461 1  Eckert  e.  Eckert,  3  Penn.  382 ;  Fiye  p. 
Shepler,  7  Barr  (Fa.),  91;  Moale  r.  Bnchanan,  11  Gill  &  J.  (Md.)  314; 
Hamilton  v.  Jones,  S  lb.  127 ;  Shepherd  o.  Shepherd,  1  Maryland,  Ch.  Dec. 
244;  Owing!  e.  Baldwin,  8  GiU  (Md.),  337;  Shepherd  v.  Bevin.  9  Gill' 
(Md.),  S3;  Hall  0.  H^,  2  McCord,  Ch.  (S.  C.)  274;  Townsend  ir.  Sharp, 
2  Over.  (Tenn.)  192;  Armstrong  v.  Kattenhom,  11  Ohio,  265;  Cole  d. 
Potts,  2  Sto<^.  (N.  J.)  67 ;  Jems  v.  Smith,  Hoff.  Ch.  (N.  Y.)  470. 
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eqaitj  on  the  ground  of  part-performance  proceeds  in  a  circu* 
lating  course  of  reasoning ;  that  it  tutumea  the  existence  of 
the  contract,  inasmuch  as  the  acts  must  have  been  done  with  s 
direct  riew  to  perform  a  particular  agreement,  and  that  thus 
the  acts  relied  on  prove  and  are  proved  from  the  agreement  at 
the  same  time  ;  and  he  adds  that,  "  to  call  any  thing  a  part- 
performance,  before  the  existence  of  the  thing  whereof  it  is 
said  to  be  the  part-performance  is  established,  is  an  anticipa- 
tion of  proof  by  assumption,  and  gets  rid  of  the  statute  by 
jumping  over  it ;  for  the  statute  requires  proof,  and  prescril)e8 
the  medium  of  proof." '  So  far  as  this  view  tends  only  to 
prove  general  tmsouadness  in  the  equitable  doctrine  of  part- 
performancf,  it  would  he  of  little  practical  importance  to 
discuss  it,  now  that  the  doctrine  is  so  firmly  rooted  in  the  juris- 
prudence of  both  England  and  our  own  country.  But  it  seems 
to  confound  two  branches  of  that  doctrine  which  are,  and  it  is 
most  material  should  be,  kept  entirely  distinct ;  namely,  the 
use  of  parol  evidence  to  prove  the  terms  of  the  contract,  and 
the  use  of  parol  evidence  to  prove  part-performance.  The 
latter  evidence  is  that  which,  in  such  cases,  is  required  to  be 
first  introduced.  It  is  manifest  that  tlie  two  classes  of  evidence 
cannot  be  required  for  proving  precisely  the  same  thing.  If 
the  acts  of  part-performance  prove  the  whole  contract,  there  is 
no  occasion  for  any  parol  evidence  of  its  terms,  and  no  diffi- 
culty whatever  arises  under  the  Statute  of  Frauds.  It  is  true, 
the  acta  relied  on  must  ultimately  appear  to  have  been  done  in 
pursuance  of  the  contract  sought  to  be  enforced,  or  the  whole 
equity  of  the  plaintiET  fails.  But  they  are  not  put  in  evidence 
to  prove  what  that  contract  is,  that  being  the  office  of  the  parol 
evidence  to  which  the  proof  of  them  opens  the  door.  They 
are  put  in  evidence,  in  the  first  instance,  to  show  that  the  par- 
ties have  entered  into  some  contract,  and  they  must  be  such  as 
clearly  h>  show  that  fact.  Yice-Chancellor  Sir  Lancelot  Shad- 
well  says :  "  It  is  in  general  of  the  essence  of  such  an  act  that 
tiie  court  shall  by  reason  of  the  act  itself,  without  knowing 
■  Robert!  on  Frftuda,  1S6,  1S6. 
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vhether  there  was  an  agreement  or  oot,  find  the  parties  une- 
quivooally  in  a  position  difierent  from  that  which,  according  to 
their  legal  rights,  tiiey  would  be  in  if  there  were  no  contract. 
Of  this  a  common  example  is  the  delivery  of  poasessioa.  One 
man,  without  being  amenable  to  a  charge  of  trespass,  ia  found 
in  the  possession  of  anotiier  man's  land.  Sacb  a  state  of 
things  is  considered  as  showing  unequivocally  that  botm  oon- 
tract  has  taken  place  between  the  litigant  parties.  And  it  has, 
therefore,  on  that  specilio  ground  been  admitted  to  be  an  act  of 
part-performance.  But  an  act  which,  though  in  truth  done  in 
pursuance  of  a  contract,  admits  of  explanation  without  suppoe- 
ing  a  contract,  is  not  in  general  admitted  to  constitute  an  act 
of  part-performance  to  take  the  case  out  of  the  Statute  of 
Frauds ;  as,  for  example,  the  payment  of  a  sum  of  money, 
all^^  to  be  pnrchase-money.  T^e  fraud,  in  a  moral  point  of 
view,  may  be  as  great  in  one  case  as  in  the  other,  but  in  the 
latter  case  the  court  does  not  in  general  grant  relief."  ^ 

§  456.  These  remarks,  though  tiiey  may  somewhat  antici- 
pate the  discussion,  which  it  has  been  thought  best  to  defer  to 
a  later  pf^,  of  what  acts  are  or  are  not  deemed  sufficient  as 
part-performance,  are  valaable  at  this  point,  as  embodying,  in 
singuUrly  clear  and  forcible  phrase,  the  correct  rule  as  to  the 
extent  to  which  acts  of  port-performance  may  be  said  them- 
selves to  afBird,  or  to  be  required  to  afford,  proof  of  the  con- 
tract alleged.  There  are  indeed  some  cases  ^  in  which  it  is 
broadly  laid  down  that  they  must  themselves  furnish  unequiv-  i 
ocal  evidence  of  the  contract  alleged,  but  this  leaves  the  whole 
doctrine  exposed  to  the  criticism  of  Mr.  Boberta,  by  confound- 
ing the  offices  and  degrees  of  the  two  classes  of  parol  evidence ; 
Uie  first,  to  prove  some  contract  existing ;  the  second,  to  prove 
tiie  tonus  of  that  contract ;  the  first,  to  sustain  tiie  allegation 
of  fraud  so  as  to  let  in  the  second ;  the  second  to  satisfy  the 

>  Dale  0.  Hamilton,  6  Han,  Cfa.  369. 

■  Phillipi  e.  ThampflOD,  1  Johni.  Ch.  (X.  T.)  131 ;  Beard  v.  LiDthictiin, 
1  MarrlaDd,  Ch.  Dec.  345 ;  Grant  o.  Craigmiles,  1  Bibb  (E7.),  SOS ;  CheM- 
pe^e  and  Ohio  Canal  Co.  r.  Toong,  S  Uarjland,  480;  Goodhne  i>.  Barn- 
well, Rice,  Eq.  (S.  C.)  198. 
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court  of  all  the  terms  of  that  contract  vhich  it  ia  called  apoD 
to  enforce.  And  these  cases,  to  this  extant,  are  opposed  to  the 
clear  preponderance  of  judicial  opinion.'  Thejr  would  seem  to 
have  proceeded  upon  an  imperfect  apprehension  of  the  force  of 
Sir  William  Grant's  language,  that  the  acta  of  part-performance 
most  "  onequiTocally  refer  to  the  agreement ; "  which  means 
that  they  must  appear  to  hare  been  done  in  pursuance  of  it,  but 
not  that  the;  must  themBelves,  and  without  any  suppletory  eri- 
deuce,  prove  the  terms  of  it. 

§  457.  Another  rule,  and  the  last  which  seems  to  require 
notice  as  laid  down  upon  this  subject,  is  that  the  acts  of  part- 
performance  must  have  been  done  in  execution  of  the  contract, 
or,  as  Air.  Roberts  well  express^  it,  "  must  appear  to  be  done 
with  a  direct  view  to  perform  the  agreement,  and  tend  incep- 
tivel;  towards  its  accomplishment."  '  This  rule  seems  to  be 
su^ested  by  the  very  words,  **  part-performance ; "  and  if  it 
did  not  prevail,  and  any  act,  however  disconnected  with  the 
agreement,  which  a  plaintiff  might  proceed  to  do  upon  the 
&itb  (^  the  agreement,  were  to  be  r^;arded  as  a  reason  for 
the  interposition  of  equity,  because  prejudical  to  bim,  known 
to  the  defendant,  and  incapable  of  adequate  compensatioa  in 
damages,  the  inconvenience  would  be  serious  and  manifest. 
Great  danger  of  fraud  and  peijury  would  be  incurred  in  ad- 
mitting proof  that  the  plaintiff  had  in  &ct  been  induced  by  the 
agreement  to  do  the  aote  relied  upon ;  and  moreover,  the  im- 
portant characteristic  of  an  act  of  part-performance,  tliat  it 
shows  of  itself  an  agreement  of  some  sort  concluded  between 
the  parties,  could  scarcdy  be  said  to  exist  in  such  a  case. 

§  458.  We  proceed  now  to  tbe  illustratioQ  of  the  several 

■  Allan  V.  Bower,  8  Bro.  C.  C.  149 ;  MorpkeU  v.  Jones,  1  Swanst.  172 ; 
Frame  v.  Dawson,  14  Vea.  386 ;  Sutherluid  v.  Briggs,  1  Hare,  27 ;  Savage 
V.  Carroll,  1  Ball  &  B.  265 ;  Toole  v.  Medlicott,  lb.  319 ;  Cburoh  r.  Ster- 
ling, 16  Conn.  402 ;  Harrii  v.  Enickerbacker,  5  Wend.  (S.  Y.)  638 ;  Park- 
hnrat  D.  Van  Cortlandt,  14  Jobni.  (X.  Y.)  16 ;  Jonei  t>.  Feterman,  8  Serg. 
&  R.  (Pa.)  MS. 

*  Roberta  on  Frauda,  140 ;  Goator  v.  Halaey,  Ambt!  686 ;  Bncknuiter  s. 
Harrop,  7  Vea.  841. 
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rnles  vhich,  as  we  hare  seen,  contribate  to  make  up  the  doc- 
trine of  part-performance,  hj  referring  to  the  various  classes 
of  acts  which  courts  of  equi^  have  held,  or  refused  to  hold, 
sufficient  to  bring  a  case  within  that  doctrine. 

§  459.  It  would  seem  that  where  a  party,  to  whom  a  mai^ 
riage  portion  has  been  promised,  actually  enters  into  the  mar- 
riage upon  the  faith  of  the  promise,  this  is  such  an  act  in 
execution  of  the  agreement  as  answers  all  the  requirements  of 
courts  in  decreeing  specific  performance.  But  it  appears  to 
be  firmly  settled  that  the  mere  marri^e  will  not  be  sufficient, 
and  the  reason  assigned  is  that,  unfil  the  marriage,  the  prom- 
ise (being  in  consideration  of  the  marriage)  is  not  withia  the 
statute  at  all,'  or,  aa  Lord  Thurlow  says,  "  because  the  statute 
is  expressed  in  that  manner."  '  Where,  however,  there  iB  not 
only  marriage  but  also  a  farther  act  done,  of  a  character  which 
courts  of  equity  consider  to  be  part-performance  of  the  promise 
sued  upon,  then,  by  virtue  of  that  act,  a  claim  to  specific  exe- 
cution may  be  sustained.^  Thus,  in  a  late  case  before  the 
Lords  Justices,  it  was  held  that  the  son-in-law  having,  after 
the  marriage  and  with  the  knowledge  of  the  father-in-law  and 
without  objection  by  him,  entered  upon  and  used  and  improved 
premises  which  it  was  verbally  proved  the  latter  had  said  be 
intended  to  give  to  him  and  his  wife,  a  case  of  part-perform- 
ance was  made  oat,  and  the  petition  of  the  administrator  of 
the  father-in-law,  for  payment  over  to  him  of  the  purchase- 
money  upon  a  sale  of  the  premises  by  the  son-in-law  to  a 
third  party,  was  dismissed.*  So,  also,  where  an  intended  lius- 
band,  whose  wife  was  to  receive  upon  her  marriage  a  lai^ 
settiement,  engaged  by  the  same  agreement  to  settie  a  certain 

■  Montacute  e.  MuweU,  1  P.  Wnu.  616 ;  Taylor  e.  Beech,  1  Vet.  Sen. 
297,  298;  Dundu  v.  Dutena,  1  Yea.  Juq.  196,  199;  e.  o.  2  Cox,  235; 
Redding  r.  Wilka,  3  Bto.  C.  C.  400,  401 ;  Story,  Eq.  Jur.  §  768 ;  Finch  e. 
Finch,  10  Ohio  State,  SOI ;  Catou  e.  Catou,  Lair  Rep.  1  Ch.  App.  147. 

*  Dundas  v.  Dnteos,  tvpra. 
'  Xajlor  p.  Beech,  siq>ra. 

*  Sarcome  v,  Piimiger,  S  De  G.,  M.  &  G.  071 ,  in  whidi  Lauence  «.  Tier- 
ney,  1  Use.  &  6.  601,  ia  espUined. 
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jointure  upon  her,  which  he  did  before  the  marriage  took  place, 
both  Lord  Cotteoham  and  afterwards  Lord  Campbell  and  Lord 
Chancellor  Ljndhurst,  strongl;  inclined  toxoid  it  a  sufficient 
part^performaQce,  though  the  marriage  which  had  eneued  was 
of  itself  not  sufficient.  Upon  this  point,  however,  no  decision 
was  passed,  the  case  being  determined  upon  a  distinct  ground.' 
§  460.  It  is  settled  that  acts  which  are  merely  preparatoi; 
or  ancillary  to  the  agreement  alleged  are  not  to  be  considered 
as  part-performance.  Of  this  nature  are  the  following :  de- 
livering abstracts  and  giving,  directions  for  the  preparation  of 
conveyances,  or  even  the  solicitor's  taking  notes  and  preparing 
the  instrument;  going  to  view  the  estate,  fixing  upon  ap- 
praisers to  value  stock,  or  makii^  valuations,  measuring  the 
land,  executing  and  registering  conveyances  not  accepted  by 
the  purchaser,  etc'  It  is  obvious  that  such  acts  as  these, 
though  tending  to  show  a  treaty  in  progress  between  the 
parties,  do  not  prove  any  agreement  executed  between  them, 
do  not  show  the  parties  in  a  position  different  from  that  which 
they  would  be  in,  according  to  their  legal  rights,  if  there  were 
no  contract  made.  To  the  same  class  have  been  referred 
cases  where  the  purchaser  of  land,  under  a  verbal  contract, 
has  bound  himself  on  the  faith  of  that  contract  to  make  a 
lease  of  the  land  to  a  third  party,  and  his  so  doing  is  not 
regarded  as  a  part^performance."  And  so,  also,  where  the 
defendant  agreed  to  convey  land  to  the  plaintiff,  on  the  latter's 
procuring  a  release  from  a  stranger,  which  he  did  procure 

■  Httmmenlf  n.  Baron  De  Biel,  12  Clark  &  fin.  66;  Ibid.  p.  61,  vbere 
Lord  Cottenham's  opinion,  on  appeal  from  the  Rolls,  ia  reported;  S.  a  at 
the  Rolls,  nam.  De  Biel  r.  ThomsoD,  3  Beav.  475.  See,  abo,  Caton  p. 
Catou,  Law  Rep.  1  Ch.  App.  147. 

*  Earl  of  Glengall  v.  Barnard,  1  Keen,  769 ;  Cootb  v.  Jackaon,  6  Ves.  12 ; 
Clerk  p.  Wright.  1  Atk.  12 ;  Pembroke  c.  Thorpe,  cited  in  8  SwanaL  437  j 
Tbyime  v.  Earl  of  Gleqgall,  2  Clark  &  Fin.  s.  s.  131 ;  Gratz  v.  Oratz,  4  Ratrle 
(Pa.),  411;  Hawkina  p.  Holmea,  1  P.  Wm«.  770;  Montacnte  e.  Maxwell, 
Stra-  236 ;  Popham  e.  Eyre,  £oBt,  786 ;  Whitchorch  e.  Beria,  2  Bro.  C.  C. 
£59 ;  Redding  o.  Wilkes,  3  Bro.  C.  C.  401 ;  Giveos  e.  CtUder,  2  Deuani. 
Ch.  (S.  C.)  171 ;  Reevea  v.  Pye.  1  Cranch  (C.  C),  219. 

*  Whitchorch  p.  Bevii,  mtpra. 
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accordingly  and  paid  a  large  conBideration  for  it,  it  tbb  held 
to  be  an  act  merely  preparatory  to  the  agreement  and  no  part- 
performance.^  But  where  the  landlord  of  a  coal  set,  having 
four  tenants,  partners,  holding  ander  a  lease  of  which  tliere 
were  several  years  to  ran,  entered  into  an  agreement  with  the 
four  lesseea  that  two  of  them  should  retire  from  the  copart- 
nership, so  that  the  benefit  of  tlie  lease  and  the  business  of  the 
colliery  should  remain  to  the  other  two,  and  on  this  being  done 
he  would  grant  a  new  lease  at  a  reduced  rent,  and  in  accord- 
ance with  tliis  agreement  the  lirm  dissolved,  and  the  two 
retiring  partners  released  their  interest  tlierein,  it  was  conaid- 
ered  by  Sir  Knight  Bruce,  Vice  Chancellor,  impossible  to  treat 
these  acts  otherwise  than  as  acta  of  part-performance,  taking 
the  case  out  of  the  statute ;  and  he  distinguished  the  case  &om 
that  last  quoted,  because  there  the  release  procured  was  not 
between  the  parties  to  the  contract  which  was  sought  to  be 
enforced,  and  the  procuring  of  it  waa  to  be  aatficedeot  to,  and 
formed  no  part  of,  the  execution  of  Uie  contract.* 

§  461.  It  waa  originally  held  that  payment  of  the  whole  or 
of  B  considerable  part  of  the  purchase-money,  upon  a  verbal 
contract  for  real  estate,  was  such  a  part-performance  as  enti< 
tied  the  party  making  it  to  a  decree  for  the  specific  execution 
of  the  contract,  while,  at  the  same  time,  payment  of  a  snull 
part  was  not  held  sufficient.*  The  entire  unsoundness  of  such 
a  discrimination  as  to  the  amount  paid,  is  now,  however,  gen- 
erally conceded.  The  objections  to  it  are  stated,  with  his  cus- 
tomary force  and  clearness,  by  Sir  Edward  Sugden,  thus :  "  To 
say  that  a  coimderahle  share  of  the  purchase-money  must  be 
given,  is  rather  to  raise  a  question  than  to  establish  a  rule. 
What  is  a  considerable  share,  and  what  is  a  trifling  shore  ?    Is 

I  O'Benij  n.  TbompHin,  S  Cox,  2TI.    FoH,  %  463. 

'  P»rker  ti.  Snuth,  1  Coll.  Ch.  608. 

•  I.*con  t>.  MartinB,  3  Atfc.  4 ;  Skett  v.  Wliitmore,  FreBm.  Ch-  281 ;  Oiren 
«.  Daviei,  1  Ve^.  Sen.  82;  Hales  e.  T&n  Bercheni,  2  Yern.  618;  Main  «. 
UelbourD,  4  Ves.  724,  ■nd  Dickenton  v.  Aduna,  there  cited.  See,  also, 
Jone»  t>.  Petennan,  3  Serg.  &  R.  (^Pa.)  S43 ;  Hardesty  t.  JonM,  10  Gill  & 
J.  4M;  Frieze  c.  Gleao,  3  Md.  Ch.  Deo.  861. 
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it  to  be  judged  of  upon  a  mere  statement  of  the  Bnm  paid, 
vithout  reference  to  the  amount  of  the  parchase-monej  ?  If 
BO,  what  IB  the  Bum  tiiat  must  be  given  to  call  for  the  intorfer- 
eoce  of  the  court  ?  What  iB  the  limit  of  the  amount  at  which 
it  ceaBea  to  be  trifling,  and  begins  to  be  substantial  ?  If  it  is 
to  he  coDBidered  with  reference  to  the  amount  of  the  purchase- 
money,  what  is  the  proportion  which  ought  to  be  paid  ? "  * 
And  now,  by  an  unbroken  current  of  authoriticB,  running 
through  many  yearB,  it  ib  aettled  too  firmly  for  question,  that 
payment,  even  to  the  whole  amount  of  the  purchase-money,  is 
not  to  be  deemed  part-performance  bo  as  to  justify  a  court  of 
equity  in  enforcing  tlie  contract.^ 

§  462.  Nevertheless  it  is  important  to  notice  with  some  par^ 
ticularity  the  grounds  on  which  these  authorities  rest.  One 
reason  which  is  assigned,  and  that  which  was  said  by  Lord 
Bedesdale  to  be  the  great  reason,  why  payment  is  not  to  be 
deemed  part-performance,  is  that  the  framers  of  the  statute 
having  expressly  provided  that  payment  in  whole  or  in  part 
Bhall  be  sufScient  to  exempt  from  its  operation  a  contract  for 
the  sale  of  goods,  wares,  or  merchandise,  they  must  foe  pre- 
sumed to  have  intended  that  it  should  not  be  sufficient  in  cases 

■  Treatise  on  Yendon  and  Purduuen,  146.  And  «e«  Booth,  Cu.  & 
Opin.  136 ;  Story,  Eq.  Jnr.  §  760. 

•  Clinin  v.  Cooke,  1  Sch.  &  Lef.  40.  41 ;  O'HerUbj  s.  Hedges,  lb.  129 ; 
Leak  t>.  Morrice,  2  Ch.  Caa.  13fi ;  Allsopp  t>.  Fatten,  1  Tern.  472 ;  Seagood 
p.  Mettle,  Free.  Gh.  660;  Lord  Pengall  c.  Robb,  2  Eq.  Caa.  Abr.  46,  pL  12; 
Buckmaater  o.  Harrop,  7  Tea.  341 ;  Coles  v.  Trecothick,  9  Tes.  234 ;  Frame 
r.  Dawaon,  14  Tea.  966.  See,  also,  tb«  following  caaee  in  tbe United  States: 
Jobnatou  e.  Gtancy,  4  Black.  (Lad.)  94 ;  Allen's  Ertaie,  1  Watta  &  S.  (Pa.) 
S83 ;  McKee  v.  FtdlUps,  9  WatU  (Fa.),  85 ;  Parker  e.  Wella,  6  Whart.  (Fa.) 
158  i  Gangwer  v.  Fry,  17  Penn.  (6  Hair.)  491 ;  Thompson  v.  Tod,  Pet.  (C.  C.) 
B80;  Jackaon  r.  Cutright,  6  Munf.  (Ta.)  308;  Mlalbi  V.  LaMab«,  4  Ala. 
712;  Anderaone.  Chick,  Bai]ey,Eq.(S.C.)  116;  CliQicIi  of  tke  Advent  ». 
FaiTow.  7  Rich.  Eq.  (S.  C.)  378 ;  GivenB,  o.  Calder,  2  Deasaua.  Cb.  (S.  C.) 
174;  Letcher  e.  Crosby,  2  A.  E.  Uarah.  (Ky.)  106;  Wilber  v.  Fwne.  1 
Hamm.  (Ohio)  252 ;  Sites  v.  Keller,  6  Ib.  483 ;  Towaaeud  v.  Sharp,  S  Over: 
(Tann.)  192 ;  Kidder  e.  Barr,  86  N.  H.  286 ;  Cole  p.  Potte,  2  Stock.  (N.  J.) 
67 ;  Underiiill  o.  Allen,  36  N.  H.  236 ;  Parke  e.  Leewright,  20  Mo.  85 ;  Hyde 
v.  Cooper,  13  So.  Car.  (Eq.)  260 ;  Hart  c  McClellan,  41  Ala.  251 ;  eontra, 
Futbrother  v.  Shaw,  4  Iowa,  670. 
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of  contracts  for  lands,  no  suob  provision  in  favor  of  the  latter 
occurring  in  the  statute.^  And  upon  this  viev,  among  others, 
the  Court  of  Appeals  of  Delaware  have  decreed  execution  of 
a  verbal  contract  for  land,  where  part  of  the  purchase-money 
has  beeu  paid ;  the  Statute  of  Frauds  iu  that  State  not,  as  it 
then  stood,  presenting  any  such  difference  between  the  two  sec- 
tions.' But  it  may  he  remarked  that  by  the  seventeenth  section 
of  the  Bnglisb  statute,  part-payment  is  made  a  substitute  for 
the  written  memorandum;  whereas  courts  of  equity,  as  we 
have  before  noticed,  never  regard  acts  of  part-performance  in 
that  light,  but  as  demanding  from  them  the  application  of  cer- 
tain rules  which  are  of  paramount  force  in  their  jurisdiction, 
and  which  override  the  statute  altogether. 

§  463.  Another  view  is,  tliat  payment  is  not  part-perform- 
ance, because  nothing  is  to  be  so  regarded  which  does  not  put 
the  party  performing  it  iu  such  a  position,  that  a  fraud  will  be 
allowed  to  be  practised  upon  him  if  the  contract  is  not  enforced. 
And  this  is  the  view  which  is  now  generally  adopted,  and  to 
which  Mr.  Justice  Story  gives  his  approbation.^  The  money, 
it  is  said,  may  be  recovered  back  by  action,  and  the  parties 
restored  to  their  original  position.  If,  froni  the  nature  of  the 
payment,  or  the  peculiar  circumstances  of  the  case,  this  cannot 
be  done,  this  rule  would  seem  to  fail  with  the  reason  of  it. 
Thus  an  agreement  by  one,  who  was  himself  helpless  from  dis- 
ease, to  convey  a  piece  of  land  to  another,  in  consideration  of 
being  provided  for  and  taken  care  of  during  bis  lifetime,  has 
been  enforced  in  New  York,  agunst  the  beirs-at-law  of  the 
former  ;  the  court  remarking  that  the  rale  applied  to  a  money 
consideration  only,  and  that  where,  as  here,  the  services  were 
of  such  a  peculiar  character  that  it  was  impossible  to  estimate 
their  value  to  the  recipient  by  any  pecuniary  standard,  and 
where  it  was  evident  that  they  wore  not  intended  to  be  so 

<  Clinan  o.  Cooke,  1  Sch.  &  Lef.  22;  Lord  Pengall  e.  Bom,  2  £q.  Caf. 
Ab.  46,  47 ;  Lane  v.  Sbkckford,  5  K.  H.  132-134. 
■  Townaeod  v.  Houston,  1  Hut.  (Del.)  692. 
*  Story,  Eq.  Jot.  S  7«1. 
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measured,  it  was  out  of  the  pover  of  any  court,  after  the  per- 
foroiance  of  the  aervices,  to  restore  the  complunaat  to  the  bH- 
uation  in  which  he  was  before  the  contract  vas  made,  or  to 
compensate  him  in  damages.^  And  so,  also,  where  the  com- 
plainant has  not  paid  bis  money,  but  has  involved  himself  in 
transactions  including  the  contract  in  question,  and  upon  the 
strength  of  it,  from  which  lie  cannot  retire  without  a  damage, 
which  would  not  be  compensated  b;  mere  repayment,  the  high- 
est court  in  the  same  State  has  decreed  the  contract  to  be 
specifically  executed.^ 

§  464.  In  such  cases  as  these,  it  will  be  observed,  the  con- 
tract is  originally  so  made  that  the  payment  provided  for  can- 
not be  satisfactorily  returned  ;  and  so  it  is,  in  eSect,  a  fraud 
in  the  defendant  to  repudiate  the  contract.  The  case  seems  to 
be  different  where  a  mere  money  consideration  having  been 
originally  provided  for,  the  defendant  has  become  bankrupt  or 
otherwise  unable  to  return  it ;  here  there  is  no  intrinsic  fraud 
in  the  transaction  on  his  part ;  nothing  but  mere  violation  of 
his  agreement." 

§  465.  Although  payment  alone  is  not  sufficient,  yet  it  may 
serve  to  corroborate  other  acta  which  are  generally  regarded 
as  amounting  to  part-performance,  so  as  to  aSbrd  ground  for 
a  degree  of  specific  execution.  Where,  for  instance,  it  is 
accompanied  by  a  purchaser's  entering  into  possession  of  land 
in  pursuance  of  a  verbal  contract  for  the  purchase  'of  it,  a  case 
of  part-performance  is  quite  uniformly  considered  to  be  shown,* 

'  Rhodes  r.  Rhodes,  3  Sand.  Ch.  279.  A  aimilu'  point  wu  niied  in 
argument  b;  Sir  Samoel  Komill}',  u  earlj  u  the  cue  of  Buckmuter  c.  Hv- 
Top,  13  Yes.  465.  The  payment  there,  however,  was  of  the  auction  dtiii/, 
and  Lord  Chancellor  Erslcine,  admitting  that  the  Aaty  conld  not  be  recov- 
ered back,  held  that  the  pajment  was  not  to  be  taken  as  aa  act  of  part-per- 
formance, becanse  it  was  required  to  be  made,  whether  there  was  any 


'  Malins  k.  Brown,  4  Comat.  (N.  Y.)  407;  German  v.  Machin,  6  Paige, 
Cti.  288.  See,  also,  Dugan  r.  Gittings,  8  Gill  (Md.),  138;  Goaden  v. 
Tucker,  6  Munf  (Va.)  1.     AiUe,  g  460. 

*  On  this  point  compare  §§  760  and  761  of  Btory  Eq.  Jnr. 

*  See,  in  addition  to  those  cited  bereaner  under  the  head  of  taking  or 
giving  possession,  the  following  coses;  Wilkinson  v.  Scott,  17  Mass.  2fil; 
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And  this  leads  us  to  some  importaDt  consideratioQB  npoa  the 
taking  or  delirering  of  possession  as  an  element  of  such  a  case. 

§  466.  It  has  been  said  that  nothing  vas  to  be  considered 
part-performance  of  a  contract  for  land,  whioh  did  not  include 
a  change  of  posaesBion  in  the  land ;  ^  but  this  would  seem  to 
be  a  merely  arbitrarj  proposition,  for  there  may  be,  obviouBl;, 
many  acts  done  by  the  vendor  or  purchaser' under  such  a  con- 
tract, which  would,  from  their  irrerocable  character,  and  from 
the  situation  in  which  thoy  would  leave  the  party  performing, 
demand  the  specific  enforcement  of  the  contract.^ 

§  467.  And  it  is  well  settled,  that  possession  alone,  without 
payment  or  other  acta  of  ownership,  is  sufficient  part-perform- 
ance of  a  verbal  contract  for  land  to  sustain  a  decree  for  its 
specific  execution.'  Such  is  declared  to  be  the  law  also  in 
Pennsylvania,  and  equally  so  in  that  state,  notwithstanding 

Sutton  V.  SuUoD,  13  Verm.  79 ;  Davis  e.  Towtuend,  10  Bu-b.  (N.  Y.)  547 ; 
GUdftf  r.  WAtson,  2  Serg.  &  R.  (Fs.)  407 ;  Greeaswalt  v.  Homer,  6  lb.  71 ; 
Baiington  V.  Welsh,  6  Binn.  (Pa.)  129;  Dugan  v.  Gittingt,  8  QUX  (Md.). 
138;  Dnir7  o.  Conner,  6  Hut.  &  J.  (Md.)  288;  Uode  e.  Bacbanan,  11 
Gill  &  J.  (Ud.)  314 ;  Woods  e.  Farmare,  iO  Watta  (Pa.)  195 ;  Folraer  v. 
Dale,  9  Barr  (Pa.),  83;  Tibbi  v.  Barker,  1  Black.  Ind.  68;  Williami  e. 
Fope,  Wright  (Ohio),  406 ;  Eellej  t>.  Stanbery,  13  Ohio,  408 ;  Shirley  p.  Speo- 
cer,  4  Gilm.  (111.)  583,  601 ;  Thornton  n.  Taughaii,  2  Scan.  (UI.)  218 ; 
Havkins  e.  King,  2  A.  K.  Manb.  (Ky.)  648 ;  Brewer  d.  Brewer,  19  Ala. 
481 ;  Wible  v.  Wibte,  1  Grant  (Penn.),  106 ;  Jones  e.  Pease,  21  Wis.  644 ; 
FitzBimmons  c:  Allen,  89  Bl.  440. 

■  M'Eee  t>.  Phillip^  9  Watts  (Fa.),  S5;  MTarland  t>.  Hall,  8  lb. '87; 
Peifer  r.  Landis,  1  lb.  392 ;  Ackerman  e.  Fisher,  67  Penn.  467. 

*  Hollis  V.  Edwards  (and  Deane  v.  laard),  1  Vem.  169 ;  Muody  P.  JoUiffe, 
BMyl.  &  Or.  167. 

■  1  Fowel  on  Contracts,  S99 ;  Newland  on  Contracts,  181 ;  Sugden  on 
Tendon  and  Purchasers,  106 ;  1  Fonbl.  175 ;  1  Hadd.  Ch.  303 ;  Roberta  on 
Frands,  147 ;  4  Kent.  Com.  461 ;  2  Story,  Eq.  Jur.  §  761 ;  Butcher  r.  SUply, 
1  Vem.  863 ;  Seagood  v.  Meale,  Free,  Ch.  560 ;  Laeon  v.  Meitins,  3  Atk. 
8,  4;  Boardman  e.  Uostyo,  6  Ves.  467  ;  Eaton  o.  Whitaker,  18  Conn.  229, 
230;  Harris  v.  Crenshaw,  3  Band.  (Va.)  14;  Murray  o.  Jayne,  8  Barb. 
(N.  r.)  612 ;  Andarson  o.  Simpson,  21  Iowa,  399 ;  Ante,  Sg  74,  76.  Quiere 
as  to  this,  however,  in  Maryland.  Shepherd  e.  Shepherd,  1  Maryland,  Ch. 
Dec.  244 ;  Owings  v.  Baldwin,  8  GiU,  387 ;  Morns  i>.  Harris,  9  lb.  19 ;  Bey- 
nolds  o.  Johnston,  13  Texas,  214 ;  Danforth  v.  Laney,  28  Ala.  274 ;  CatleU 
«.  Bacon,  33  Miss.  S69. 
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the  omission  from  its  legislation  [until  18]  of  the  fourth  sec- 
tion of  the  statute  of  Charles.^  In  the  case  of  s  parol  ^  of 
land,  hoTBTor,  something  more  seems  to  he  required  than  the 
mere  taking  possession ;  as,  for  instance,  tlie  expenditure  of 
money  upon  the  estate,  h;  the  donee,  upon  the  faitliof  the  gift.* 

§  468.  The  subject  of  poaseseion  under  a  Torbal  contract  for 
land  ia  to  be  regarded  from  two  points  of  view :  the  one  where 
the  purchaser  relies  upon  it  as  taken  hy  him,  and  the  other 
where  the  vendor  relies  upon  it  a»  delivered  b;  him,  in  pursu- 
ance of  the  contract. 

§  469.  Where  tJie  purchaser  goes  into  possession,  and  rests 
upon  that  act  his  claim  for  the  specific  execution  of  the  con- 
tract,  the  reason  assigned  for  allowing  that  claim  is,  tiiat  if 
tjiere  he  no  agreement  valid,  in  law  or  in  equity,  he  is  made  a 
trespasser,  and  is  liable  as  a  trespasser ;  a  position  which  would 
amount  to  a  fraud  practised  upon  him  hj  the  vendor.'  "  Nov," 
says  Mr.  Justice  Story,  "  for  the  purpose  of  defending  himself 
agaiuBt  a  chai^  as  a  trespasser,  and  a  suit  to  account  for  the 
profits,  in  such  a  case  the  evidence  of  a  parol  agreement  would 
seem  to  be  admissible  for  his  protection ;  and  if  admissible  for 
such  a  purpose,  there  seems  to  be  no  reason  why  it  should  not 
be  admissible  tiiroughout."  * 

§  470.  If  the  rule  in  question  were  not  so  firmly  established, 
it  might  be  a  most  pertinent  inquiry,  whether  it  necessarily 
follows  that  a  fraud  is  practised  upon  the  purchaser  unless  the 

'  Fngh  t>.  Good,  8  Witta  &  S.  66,  a  decuion  of  great  fiilneii  and  leant- 
ing.  See,  alio,  Ebert  c.  Wood,  1  Bina.  216;  Bajiler  v.  itieily,  2  Serg.  & 
R.  852 ;  Jones  v.  Peterman,  3  Sei^.  &  S.  £43 ;  Ifiller  v.  Power,  2  Rawle, 
63;  Stewart  c.  Stewart,  3  Watts,  258;  Bhodei  v.  Prick,  6  Watts,  315; 
Johnston  V.  JohDston,  6  Watts,  370;  Wooda  v.  Fannare,  10  Watts,  195; 
Reed  p.  Reed,  12  Penn.  (2  Jones)  117. 

*  Stewart  V.  Stewart,  nqira.  And  see  Yoong  e.  Glendemung,  6  Watta 
(Pa.),  509;  S^ler  r.  EcUurt,  1  Binn.  (Pa.)  S78;  Bright  ».  Bright,  41  El. 
«. 

>  Lockej  e.  Lockej,  Free.  Ch.  519 ;  Clinan  o.  Cooke,  1  Scb.  &  LeT.  22 ; 
Lord  Fen^  v.  Ross,  2  £q.  Cas.  Ahr.  46,  pi.  12;  UnderiuU  n.  Williams, 
7  Black.  (Ind.)  125;  Smith  v.  Smith,  1  Ridt.  £q.  (8.  C.)  130;  Btarj,  Eq. 
Jur.  S  761 ;  Ham  v.  Goodrich,  33  H.  H.  32. 

*  Stor/,  Eq.  Jur.  §  761. 
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verbal  agreement  bo  valid  in  law  or  in  equity,  and  whether 
there  is  sound  reason  for  holding  it  valid  for  all  purposes,  after 
admitting  evidence  of  it  to  repel  the  vendor's  claim  in  trespass. 
To  apply  the  forcihle  reasoning  of  one  of  our  judges :  "  Seeing 
that  the  English  act  gave  to  the  party  put  into  possession  under 
the  parol  contract  for  the  purchaee  of  the  land  in  fee,  an 
implied,  at'least,  if  not  an  express  estate  at  will,  whicli  was 
sufficient  to  prevent  hia  being  made  a  trespasser  until  the  ven- 
dor entered  upon  him  and  gave  him  notice  to  quit,  it  is  difficult 
to  imagine  why  it  should  have  been  deemed  necessary  to  carry 
the  contract  into  complete  execution,  in  order  to  protect  the 
vendee  from  being  punished  as  a  trespasser  for  having  entered 
and  occupied  the  land  before  he  had  notice  to  quit." ' 

§  471.  From  the  fact  that  the  purchaser,  when  he  has 
taken  possession  of  the  land,  may  on  that  ground  enforcethe 
contract  of  sale  ag^nst  the  vendor,  it  seems  to  follow,  upon 
equitable  principles,  that  the  vendor  should  have  a  right  to 
enforce  it  when  he  has  delivered  possession.  At  any  rate  (and 
the  cases  are  not  explicit  as  to  the  reason  upon  which  the  doc- 
trine depends),  it  is  held  that  he  may  enforce  upon  that  ground, 
as  an  act  done  by  himself  in  part-performance  of  the  contract.' 

§  472.  In  all  cases  in  which  possession,  either  as  delivered 
by  the  vendor,  or  as  assumed  by  the  purchaser,  is  relied  upon 
as  an  act  of  pait-performance,  it  must  appear  to  be  a  notorious 
and  exclusive  possession  of  the  land  claimed,  and  lo  have  been 
delivered  or  assumed  in  pursuance  of  the  oontraot  alleged,  and 
so  retained  or  continued.  These  several  elements  of  a  posses- 
sion which  satis&es  the  rules  of  equity  in  such  cases  will  be 
briefly  considered  in  detail. 

<  Kennedj,  J.,  in  Allen's  Estate,  1  Watts  &  S.  (Pa.)  383. 

*  Earl  of  Ajrlesford's  case,  Stnu  783 ;  Pyke  u.  WillUms,  2  Vem.  456 ; 
Hams  V.  Enickerbacker,  6  Wend.  (N.  Y.)  636 ;  Fugh  e>.  Good,  3  Watts  & 
B.  (Fa.)  56;  Reed  v.  Reed,  13  Feaa.  (2  Jones)  117;  Moore  v.  SmaU.  19 
Penn.  (7  Ilair.)  461 ;  White  r.  Crew,  16  Georgia,  416.  In  Caton  v.  Caton, 
Lav  Bep.  I  Ch.  App.  148,  Cranworth,  L.  C,  a^jt:  "  I  presume  it  irill  not 
be  argued  that  any  consequence  can  be  attached  to  acta  of  part-performance 
b;  the  party  gought  to  be  charged." 
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§  473.  First,  it  must  be  notoruna.  To  allow  a  mere  techni- 
cal possession,  not  open  to  the  obserration  of  the  neighborhood, 
and  capable  of  being  proyed  only  by  select  and  coofideutial 
witnesses,  to  be  sufficient  for  obtaining,  a  decree  to  enforce  the 
contract,  would  manifest];  afford  an  opportunity  and  an  en- 
couragement to  dishonest  testimony.  Thus,  where  the  vendor, 
having  at  the  time  a.  tenant  in  poBsession,  makes  a  verbal  sale 
of  the  premises,  it  has  been  beld  that,  the  tenant  remaining  in 
possession,  and  merely  attorning  to  the  purchaser,  there  was  no 
such  open  and  notorious  change  of  possession  as  would  justify 
a  court  of  equity  in  enforcing  a  contract ;  and  that,  at  any  rate 
the  attornment  must  be  formal,  public,  and  explicit.^ 

§  474.  Secondly,  it  must  be  exclutive.  Where  the  pu]> 
chaser  moves  in  upon  the  premises  and  remains  there  in  com- 
pany with  the  previous  occupant,  not  as  the  ostensible  and 
exclusive  proprietor,*  or  where  the  metes  and  bounds  of  the 
land  alleged  to  be  purchased  are  not  fixed  and  recognized,  and 
the  purchaser  occupies  it  in  common  with  adjacent  land  of  bis 
own,*  it  has  been  held  tliat  possession,  as  an  act  of  part-per- 
formance, was  not  sufficiently  made  out. 

§  475.  Thirdly,  it  must  be  a  possession  of  the  tract  claimed, 
.  This  has  never  been  questioned,  and  it  is  obvious  that  it  is  nec- 
essarily implied  in  the  principles  upon  which  the  cases  holding 
possession  in  any  case  sufficient  have  proceeded.  Whether  the 
whole  of  the  estate  ba]^;ained  for  must  be  occupied,  in  order  to 
make  a  case  of  possession  within  the  meaning  of  the  rule,  is  a 
question  requiring  some  remark.  Where  several  lota  of  land 
were  sold  by  distinct  agreements.  Sir  William  Grant  held,  at 
the  Bolls,  that  part-performance  by  taking  possession  of  one 
of  such  lots  could  have  no  efficacy  to  relieve  (gainst  the  opera- 

■  Brandy  e.  Brandy,  7  Bur  (Pa.),  157.  And  see  JohDston  v.  Glancy, 
4  Blackf.  (Ind.)  94;  Moore  r.  SmaU,  19  Fena.  (7  Hut.)  461  j  Hail«t  e. 
Haalet,  6  WatU  (Pa.),  464;  Fiye  t».-ShepIer,  7  Ban  (Pa.),  Bl. 

*  Fiye  v.  Shepler,  tupra. 

'  Haalet  d.  Haslet,  ntpra.  See,  alio,  Hoore  v.  Small,  «upra;  Dana  v, 
Moore,  9  Bich.  (S.  0.)  210 ;  Zinunennan  v.  Weugeit,  31  Pemi.  State,  401. 
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tion  of  the  statute,  as  io  any  but  that  particular  lot.^  He  leaTes 
to  be  inferred,  apparently,  that  where  several  of  the  parcels 
are  sold  together,  at  one  transactioD,  and  for  a  gross  price,  it 
would  be  otherwise.  And  so  it  has  been  held  in  New  York, 
in  a  case  before  the  Vice  Chancellor.^  But  the  Supreme  Court 
of  Pennsylvania  appear  to  have  determined  just  the  reverse, 
and  to  have  even  considered  the  fact  that  the  contract  for  the 
several  parcels  was  an  entire  contract,  and  a  gross  price  to  bo 
paid  for  the  whole,  a  conclusive  circumstance  against  the  suf- 
ficiency of  taking  or' delivering  possession  of  one  parcel  only. 
Id  the  vigorous  opinion  of  Mr.  Justice  Kennedy,  speaking  for 
the  court,  the  whole  doctrine  of  enforcing  verbal  contracts  for 
laud  on  the  ground  of  possession  merely,  is  ably  criticised,  and 
it  is  declared  that  the  court  know  of  no  case  where  the  point 
referred  to  was  otherwise  determined.^  Possibly,  and  without 
implying  any  disrespect  to  that  learned  bench,  it  may  Iw  that 
its  aversion,  there  expressed,  to  tlie  established  doctrine  in  re- 
gard to  possession  as  amounting  to  part-performance,  inclined 
it  to  a  more  strict  and  narrow  application  of  that  doctrine  than 
other  courts  would  be  disposed  to  adopt.  Possession  of  a  tract 
of  land  must  generally  be,  from  tlie  nature  of  the  case,  a  pos- 
session of  part  only  as  representing  the  whole.  Moreover,  the 
reason  upon  which,  as  we  have  seen,  it  is  admitted  iu  any  case 
as  a  ground  for  the  specific  execution  of  the  contract  at  the 
suit  of  the  purchaser  is,  that  by  entering  be  has  made  himself 
liable  in  trespass,  a  resuit  which  is  in  nowise  dependent  upon 
the  extent  of  his  possession.  So  long,  therefore,  as  the  con- 
tract under  which  possession  is  claimed  to  have  been  taken  or 
delivered  is  an  entire  contract,  though  the  land  consist  of  sev- 
eral parcels,  it  would  seem  more  reasonable  to  hold  that  pos- 
session of  one  of  such  parcels  was  equivalent  to  possession  of 

'  BackmMter  c.  Uurop,  7  Tea.  341.  And  aee  Sngden,  Vendon  and 
Furchuen,  147. 

*  Smith  ti.  UnderdDDk,  1  Suid.  Ch.  679.  So  ia  Wimohmd,  Joum  t. 
Feaae,  31  Wit.  6U. 

■  Meo'i  Eitate,  1  Witta  &  S.  384, 389.  See,  alao,  McClnre  v.  Mcaore, 
1  Bur  (Ft.),  374,  379 ;  Pngb  p.  Good,  3  Wmtta  A  Serg.  (Pa.)  66. 
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the  whole.  This  view  is  iUnstrated  aad  confirmed  by  what  ire 
hare  heretofore  seen  to  he  the  settled  rule  in  cases  of  sales  of 
goods  consistiDg  of  aereral  p&rcels ;  namely,  that  an  acceptance 
of  one,  or  a  part  of  one,  of  auch  parcels  was  sufficieDt  to  with- 
draw the  whole  contract  from  the  operation  of  the  seventeenth 
section.^ 

§  476.  Fourthly,  the  possession  must  appear  to  have  been 
delivered  or  assumed  m  pwauanee  of  the  contract  alleged. 
And  this  is  but  a  particular  application  of  the  general  rule 
heretofore  noticed,  that  the  acts  relied  on  as  part-performance 
mast  bo  snch  as  would  not  ordinarily  have  been  done,  unless  a 
contract  had  been  entered  into  between  the  parties. 

§  477.  Thus,  it  is  abundantly  settled,  that  if  ono  who  is 
already  in  possession  of  land  as  tenant,  verbally  contract  with 
the  owner  for  a  new  term,  his  merely  continuing  in  possession 
after  the  making  of  the  alleged  contract  is  not  an  act  of  part- 
performance  within  the  meaning  of  the  mle,  so  as  to  justify  a 
decree  for  a  lease  according  to  the  contract.'  In  such  a  case^ 
the  continued  holding  is  naturally  and  properly  referable  to 
the  old  tenancy,  and  does  not  necessarily  imply  any  new 
^reem«mt  between  the  parties.  The  same  reasoning  ap- 
plies, of  course,  where  the  contract  set  up  is  the  sale  of 
the  estate  to  the  defendant  by  the  owner  of  the  fee.  And,  in 
like  ouinQer,  where  tbe  tenant's  old  term  has  expired  and 
he  holds  over,  snch  holding  will  not  be.  decreed  an  act  of 
part-performance  of  an  alleged  contract  for  the  purchase  of 
the  estate,  but  is  more  naturally  referable  to  his  landlord's 

>  Ante,  g  305. 

»  Seagood  v.  Me»le,  Preo.  Ch.  560;  Morphett  ».  JSonea,  1  Swanat.  173; 
Wills  e.  Smdling,  3  Vm.  S78 ;  Gregorj  o.  Mighell,  18  Yes.  838 ;  Savige 
V.  CtTToU,  I  BaU  A  B.  S6G,  548 ;  Eine  o.  Bslfe,  S  lb.  343 ;  Clmit;  e.  Bam- 
hact,  14  Peua.  (2  Harr.)  360;  Aitkin  o.  Toang,  12  Fena.  (3  Jones)  15; 
Greenlee  v.  Greenlee,  32  Feno.  226 ;  Johnston  o.  Glancy,  4  BlAckf.  (Ind.) 
94 ;  Wilde  c.  Fox,  1  Rand.  (Ya.)  165 ;  Arfflstrong  c.  Eattenhoni,  11  Ohio, 
265 ;  Cole  n.  Potts,  2  Stockt.  (N.  J.)  67  ;  Kosentfaal  v.  Freebuser,  26  Md. 
75 ;  Ualuma  o.  Blont,  20  loira,  142 ;  Anderson  p.  Simpson,  21  lb.  899 ;  en- 
roll V.  Cos,  16  Iowa,  460. 
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pennisBioQ  to  continne  in  possession  npon  the  terms  of  the  old 
holdiDg.^ 

§  478'.  The  rule  which  controls  all  cases  where  possession 
is  relied  upon  is,  that  merely  taking  or  holding  possession  is  of 
itself  nothing.  The  question  is,  quo  animo  it  is  taken  or  held, 
and  this  is  not  slloved  to  be  answered  by  parol  proof  of  the 
agreement  between  the  parties.*  But  in  cases  where  a  tenant 
continnes  in  possession  under  an  alleged  agreement  for  a  new 
tenancy,  it  is  answered  by  jmwf  of  any  act  on  bis  own  part, 
done  with  the  priTity  of  the  owner  of  the  fee,  which  is  incon- 
sistent with  the  previous  holding,  and  is  such  as  clearly  indi- 
cates a  change  in  the  relation  of  the  parties. 

§  479.  The  payment  of  an  additional  rent  is  in  itself  an 
equiTocal  circumstance,  where  a  claim  is  set  up  of  a  positiTO 
agreement  for  a  new  lease,  inasmuch  as  it  may  be  attributed 
to  a  mere  holdii^  from  year  to  year,  after  the  expiration  of 
the  old  lease,  or  there  may  be  other  inducements  to  its  pay- 
ment But  whore  the  hill  to  enforce  such  an  agreement 
alleged  that  the  landlord  had  accepted  the  additional  rent  upon 
the  foot  of  the  agreement,  Lord  Loughborough  would  not 
allow  a  plea  of  the  statute,  but  required  the  landlord  to  answer 
to  the  all^ation." 

§  480.  Whore  the  tenant,  continuing  in  possession,  makes 
improvements  upon  the  premises,  this  fact  is  of  great  weight 
to  show  a  change  in  the  holding.*  But  they  must,  of  course, 
be  of  such  a  marked  and  important  character  as  to  be  not 
naturally  reconcilable  with  the  coatittuance  of  the  old  relation. 
In  a  case  whero  the  improvements  which  were  made,  and  the 
alleged  expenditure  by  the  tenant  were  no  more  than  what 

■  Jonec  V.  Petermui,  8  Serg.  &  R.  (Fft.)  643,  per  Tilghm&n,  C.  3. ;  Sng- 
dea,  Vendon  uid  Farcha»en,  Ul ;  DukTorth  e.  Luey,  28  Ala.  274. 

■  Wills  e.  SCradUng,  8  Vtiu.  378 ;  Sugdeo,  Vendon  and  Furcfauen,  141. 

*  Wills  o.  SmuUing,  lupra.  Wilde  v.  Fox,  1  Rand.  (Va.)  165 ;  Willianu 
P.  Lukdnum,  S  Watti  &  S.  (Pa.)  66 ;  Spear  d.  OreodorT,  26  Md.  37 ;  NmiD 
p.  Fabian,  Law  Rep.  1  Ch.  App,  36 ;  Lincoln  v.  Wright,  4  De  G.  &  J.  16. 

*  Savage  v.  Carroll,  1  Ball  &  B.  119;  fintheriand  V.  Brigga,  1  Hare,  Ch. 
27 ;  DoweU  v.  Dew,  1  Yo.  &  Coll.  C.  C.  846. 
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would  take  place  in  tbe  ordinaiy  course  of  buBbaodrf,  Lord 
Chaucellor  SugdfiQ  said  that  it  vould  be  against  all  autbori^ 
to  attj  tbat  Bucb  acts  amounted  to  part-performance.^ 

§  481.  Wbere  tbe  party  alleging  tbe  contract,  bowerer, 
was  previously  a  stranger  to  tbe  estate,  the  question,  quo 
animo,  is  geaerallj  answered,  without  &rther  proof,  by  the 
mere  fact  of  his  being  in  possession  with  the  knowledge  of  tbe 
owner  of  the  fee,  and  without  objection  by  him ;  a  natural 
presumption  arising  from  this  fact,  that  some  contract  has  been 
entered  into  between  the  parties.  This  presumption,  boweTer, 
it  is  said,  does  not  arise  where  a  son  enters  upon  land  pre- 
viously owned  by  his  father,  even  though  he  make  valuable 
improvements  thereon ;  such  a  transaction  generally  resulting 
from  tbe  confidence  which  exists  between  father  and  son,  that 
tbe  father  will  provide  for  tbe  son  in  his  will,  which  is  perfectly 
consistent  with  tbe  father's  salutary  retention  of  tbe  title  to  the 
land.' 

§  482.  From  tbe  very  terms  of  the  rale  that  tbe  possession 
must  be  taken  or  delivered  in  pursuance  of  tbe  contract,  it 
seems  to  follow  that  it  must  be  eubseqnent  to  it  in  time.  And 
it  was  so  held  in  Pennsylvania,  in  a  case  where  tbe  [daintiff 
had  taken  possession,  and  made  improvements  upon  the  land 
in  anticipation  of  the  contract.' 

§  488.  In  all  cases  the  entry  of  tlie  purchaser  must  be  with 
the  knowledge  of  the  vendor.  Otherwise  he  cannot  be  said  to 
enter  under  tbe  contract  at  all,  but  is  a  mere  trespasser,  and 
can  derive  no  benefit  from  hie  trespass,  for  the  purpose  of 
obtaining  a  specific  execution  of  any  contract  he  may  have  for 
tbe  purchase  of  tbe  land ;  nor,  on  tbe  other  hand,  can  the  ven- 
dor be  charged  with  fraud  in  respect  of  a  transaction  to  which 

'  Brennan  c  Bolton,  2  Dm.  &  Wax.  849.  And  see  Frame  v.  D»wion,  14 
Tea.  885. 

■  Eckert  v.  £(iert,  3  Penn.  332.  See,  also.  HaineB  v.  Haines,  6  Md. 
43£. 

'  Eckert  n.  Eckert,  npra.  See,  alio,  Lmian  e.  Stamp,  1  Stark.  12 ; 
Beynolds  e.  Eewett,  27  Fenu.   State,  176;  Mfera  e.  Bjerij,  45  Pemi. 
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he  vaa  not  privy  and  coDseating.^  To  nee  the  expreasiTe 
phrase  of  Mr.  Jtiatice  Grier,  "  a  scambli&g  and  litigious  poa- 
sesfiion  "  vill  not  suffice  to  make  a  case  for  relief  in  equity.' 
At  the  same  time,  it  would  serai  that  where  possessioa  has 
been  long  continued  under  the  eye  of  the  vendor,  he  would  be 
held  estopped  to  deny  that  the  entry  was  without  his  consent.' 
Permitting  the  party  to  occupy  the  property  for  a  few  months, 
however,  where  it  was  of  trifling  value  as  to  profits,  and  no 
improvements  put  upon  it  in  the  mean  time,  has  been  cou- 
sidered  insaffident  for  this  purpose.* 

§  484.  But  it  does  not  follow  that  because  an  entry  against 
the  will,  and  without  the  knowledge  of  the  vendor,  is  not  to 
be  taken  as  an  act  of  part-performance,  therefore  no  entiy  is 
to  be  so  taken  which  is  not  by  the  terms  of  the  contract  sfapnlated 
to  be  allowed.  If  it  is  in  pursuance,  that  is,  on  the  faith  of 
the  contract,  and  witti  the  pennissiou  of  the  vendor,  that  is 
suffident.^ 

§  485.  Lastly,  the  possessioQ  r^ied  upon  must  not  only  be 
taken  under  the  contract,  but  so  retained.  Where  a  purchaser 
takes  posseflsion  under  the  contract,  and  afterwards  attorns  to 
the  vendor  as  laniHord,  it  has  been  held  that  he  yields  his 
equity,  and  his  possession  is  referable  to  his  new  agreement." 

§  486.  It  may  conveniently  be  observed  at  this  point,  that 
the  efficacy  of  posseesion  taken  as  part-performance  does  not 
arise  from  its  being  an  act  of  ownership ;  altliough  in  that 

^  Cole  e.  White,  cited  b  1  Bro.  C.  C.  409,  m  detenniued  hy  Lord  Cam- 
den in  1767 ;  Gregorj  t>.  UJgfaell,  18  Yes.  828 ;  Goucfaer  v.  Murtia,  9  W&tto 
..(Fa.),  106 ;  Grate  v.  Gratz,  4  RawU  (Fa.),  411 ;  Sage  V.  McGnirs,  4  Wattt 
.&  S.  (Pa.)  228 ;  Jobtuton  n.  Glancf ,  4  Black.  (Ind.)  94 ;  Thonuon  v.  Scgtt, 
1  McCord,  Cb.  (S.  C.)  82;  Givens  o.  Calder,  2  Dessau*.  Ch.  (S.  C.)  174; 
Ash  c.  Baggjr,  6  Porter  (Ind.),  269 ;  Jairis  v.  Smith,  Hoff.  Ch.  470 ;  Carroll 
e.  Cox,  16  Iowa,  456.  ■  FnrceU  e.  Miner,  4  Wall.  619. 

*  Thomson  v.  Scott,  lupra;  Harris  o.  Enickerbacker,  6  Wend.  (N.  T.) 
646.  '  Jervis  o.  Smith,  Hoff.  Ch.  (N.  T.)  470. 

'  Harrif  v.  Sniekerbscker,  nipra;  Smith  c.  Underdnnk,  1  Sands.  Ch. 
(N.  T.)  679.  And  see  Gregory  e.  Mighell,  mpra;  Chambljss  e.  Smith, 
30  Ala.  366. 

■  Rankin  v.  Simpson,  19  Fenn.  (7  Harr.)  471 ;  Dongan  tr.  Blocber,  24 
Pean.  State,  28. 
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view  it  ia  evideaoe  to  ehow  an  existing  contract,  into  whicli  a 
court  of  equity  will  inquire,  in  order  to  enforce  it  and  defeat 
the  fraud  of  tbe  vendor.  If  the  purchaser  under  a  parol  con- 
tract onut  to  take  posBession,  such  acts  as  having  the  land 
aaseBBed  in  his  own  name  and  paying  taxes  upon  it,^  w  even 
cutting  timber  upon  it,  or  making  other  transitory  use  of  it 
(and  this  latter,  too,  in  a  ease  of  uncultivated  timber  land,  each 
■8  is  not  ordinarily  taken  possession  of  in  any  other  way),' 
have  been  held  insufficient,  though  clearly  acts  of  ownership. 

§  487.  It  is  always  regarded  as  strongly  confirmatory  at 
the  right  of  a  plaintiff  seeking  the  spedfio  execution  of  a  ver- 
bal contract  for  an  estate  in  land,  that  he  has  proceeded,  upon 
tiie  ikith  of  tbe  contract,  and  with  the  knowledge  of  the  ven- 
dor, to  expend  money  in  improving  the  land.'  In  cases  <tf 
purchasers  who  were,  before  and  at  the  time  of  the  contract, 
tenants  of  the  same  land,  as  we  have  just  seen,  it  is  often  con- 
dosive  of  the  nature  and  animus  of  their  continued  possession ; 
thus  servii^  to  explain  and  define  one  act  of  part-performance, 
to  which  it  is  itself  a  superadded  and  corroboratory  act.  The 
propriety  of  admitting  this  expenditure  of  money  in  improve- 

■  Gbrutjr «.  Bmhkrt,  11  Petm.  (3  Hirr.)  260  (expUming  Lee  v.  Lee, 
9  Barr.  117). 

■  Gaagwer  0.  Frj,  17  Feiu.  (a  H&rr.)  491.  Bat  Me  BorreU  0.  Ooium- 
ena,  Bunb.  91. 

*  SaTage  v.  Foster,  9  Mod.  37;  Wetmore  «.  White,  2  Cainea,  Caa.  Eir. 
87;  Adamao.  Rockwell,  16  Wend.  285;  CnmtniiM  e.  Nntt,  Wright  (Ohio), 
713 ;  Casler  e.  ThoinpMii,  3  Greeo,  Ch.  69 ;  Cnnuningt  c.  Gill,  6  AU.  662 ; 
Flo^d  tt.  Bucklond,  Freem.  Ch.  268 ;  2  Eq.  Caa.  Ab.  44 ;  HarriaoD  v.  Htx- 
liaoD,  1  MarjUnd,  Ch.  Dec  331 ;  Harder  d.  Harder,  2  Sand.  Ch.  17 ;  Mora- 
land  p.  LeMaatem,  4  BUck.  (Ind.)  383;  Martin  0.  McCord,  6  Watta  (Fa.), 
493 ;  Parkhunt  r.  Van  Coiilandt,  14  Johna.  (S.  Y.)  Ifi ;  lUdle;  v.  McNaii?, 
2  Humph.  (Tena.)  174 ;  Bowton  v.  Rowton,  1  Hen.  &  Man.  (Vs.)  92 ;  Soi^ 
come  D.  Fiuniger,  3  De  G.,  MAG.  fi71 ;  Sylur  c.  Eckhart,  1  Bion.  (Fa.) 
378 ;  Shepherd  r.  BeTio,  9  GiQ  (Md.),  32 ;  Byrd  r.  Odem,  9  AU.  7fifi ;  Brock 
e.  Cook,  3  Fort.  (Ala.)  464 ;  Toole  ■>.  Medlicott,  1  Ball  A  B.  393 ;  Under- 
hiU  V.  Waiiani*,  7  BUck.  (Ind.)  125 ;  Wilton  o.  Harwood,  23  Maine  (10 
Sbep.),  133,  134;  Wilkinion  t>.  WiUdnaon,  1  Deaaana.  Ch.  (S.  C.)  201; 
Newtone.  Swaxey,  8N.H.13;  BUkene^  v.  Ferguaon,  8  £ng.  (Ark.)  272; 
Conwajr  ti.  Sherron,  2  Cra.  (C  C.)  80 ;  Farlej  ir.  Stokea,  1  Sel.  Eq.  Caa. 
<Fa.)  432;  MiUer  c.  Tobie,  41  H.  H.  84;  School  Diab  No.  3  o.  McLoon. 
4  Wit.  79;  Horin  e.  Uarts,  13  Mmn.  191. 
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ments  as  a  reason  for  enforciog  the  contract,  is  perhaps  more 
clear  upon  the  equitable  view  of  prerenting  fraud,  than  is 
that  of  admitting  the  taking  or  delirer;  of  posseBsion.  For 
in  man;  caees  such  improvements  are  carried  to  that  point 
that  they  are  quite  incapEtble  of  being  compensated  in  damages. 
And  even  where  this  is  not  so,  it  is  a  plain  fraud  for  a  vendor 
•who  has  encouraged  a  purchaser  to  make  them,  to  compel  him 
to  dispose  of  them  afterwards,  and  lose  the  expected  fruit  of 
enterprise  and  industry,  thus  directly  making  a  profit  out  of 
the  deception  which  he  has  himself  pmctjsed.^ 

§  488.  In  order  to  be  admitted  as  an  act  of  part-perform- 
ance, the  improvements  relied  upon  must  be  of  a  kind  perma- 
nently beneficial  to  the  estate,  and  involving  a  sacrifice  to  the 
purchaser  who  has  made  them.'  Thus,  the  cutting  of  a  ditch 
throu^  an  adjoining  estate,  in  order  to  supply  the  plaintiff's 
mill  with  water,  though  attended  with  expense  to  himself,  has 
no  effect  to  induce  a  decree  for  the  specific  execution  of  a  ver- 
bal agreement  by  the  owner  of  the  adjoining  estate  to  sell  the 
ditch  to  tho  plaintiff;  it  is  not  beneficial  to  that  estate,  but  the 
reverse.^  Again,  as  the  same  case  illustrates,  the  improve- 
ments must  be  on  the  faith  of  the  contract,  and,  of  course,  are 
not  available  to  set  up  a  gubBequmt  contract.* 

§  489.  But  although  the  improvements  are  required  to  be 
beneficial  to  the  estate,  a  court  of  equity  will  not  inquire 
whether  the  expenditures  have  been  judiciously  or  injudiciously 
made ;  for,  apart  from  the  many  embarrassments  which  would 
attend  the  determination  of  such  a  question,  it  would  be  plainly 
inequitable  to  allow  the  vendor  in  such  a  case  to  defend  upcn 
the  ground  of  the  innocent  indiscretion  of  the  purchaser.  To 
use  the  language  of  Lord  Thurlow :  "  Whether  the  money 

'  Wliether  tbe  miMng  of  impravemenU  not  unountiiig  to  occupation  of 
tlie  luid  vill  inffice,  «m  Ackermaii  v.  Fisher,  67  Fenn.  457. 

*  Uollia  V.  Edwards,  1  Tern.  1S9 ;  Deane  r.  Iz&rd,  lb. ;  HimiltoD  e.  Jones, 
2  Gill  &  J.  (MA.)  127 ;  Davenport  e.  Mwon,  16  Mas*.  92 1  Wolfe  c.  Froat, 
4  8and.  Ch.  (N.  Y.)  72 ;  Wack  t>.  Sorter,  2  Whart.  (Pa.)  387. 

'  Hamilton  v.  Jones,  lupra. 

'  Byme  p.  Eomtine,  2  Edw.  Ch.  (N.  T.)  U6 ;  Farley  v.  Stokes,  1  8el. 
£q.  Cat.  (Pa.)  422. 
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haa  been  well  or  ill  laid  oat  ia  indifferent;  Oie  fraad  is  the 
aame." ' 

§  490.  It  muat  appear,  however,  that  the  loss  of  faia  im- 
provements would  be  &  sacrifice  to  tlie  purchaser.  If  therefore 
he  has  gained  more  hj  the  possession  and  use  of  the  land,  than 
he  has  lost  b;  his  improvements,^  or  if  he  has  been  in  fact 
fnllf  compensated  for  the  improvements,'  they  will  not  be 
available  to  him  as  a  ground  for  specific  execution.  On  the 
other  hand,  the  vendor  will  never  be  allowed  to  profit  hj  the 
ezpendituree  into  which  he  has  deceived  the  purchaser ;  there- 
fore when  the  court  finds  itself  compelled,  for  want  of  sufficient 
acts  of  part-performance  being  shown,  or  firom  &ilaro  in  the 
proof  of  the  terms  of  the  contract,  to  refuse  to  enforce  it,  they 
will  decree  compensation  to  be  made  by  the  vendor  to  the  pur- 
chaser for  the  fair  value  of  the  improvements.* 

§  491.  From  the  language  of  some  of  the  cases,  it  seems 
to  be  considered  that  the  making  of  improvements  is  not  to  be 
taken  as  an  act  of  part-performance,  unless  it  was  stipu- 
lated in  the  agreement  itself  that  they  should  be  so  made ; 
and  it  is  said  by  Mr.  Roberta  to  be  hardly  reconcilable  with 
the  rule  to  call  it  an  act  of  part-performance,  unless  this  ia  the 
case,  because  of  the  rule  that  such  an  act  must  be  dono  with 
a  view  to  perform  the  i^reement.'  But  this  doctrine  does  not 
appear,  upon  an  inspection  of  the  oases,  to  have  been  at  all 
strictly  followed,  and  perhaps  it  may  be  sud  to  depend  upon  a 
somewhat  narrow  application  of  the  rule  referred  to.    There 

<  Whitbread  e.  Brockhnnt,  1  Bro.  G.  C.  417. 
'  Wack  V.  Sorber,  2  Whart  (Pa.)  887. 

*  E<J[ertD.  Eckert,  3  Penn.  332;  Aalii!.  Ttaggj,  6  Porter  (Ind.),  269. 

*  Lord  Fecgall  u.  Robb,  2  Eq.  Cat.  Ab.  46,  pi.  12  -,  FarkhurK  n.  Taa  Cort- 
landt,  1  Joimt.  Ch.  Caa.  (N.  Y.)  372 ;  Wack  p.  Sorber,  gi^a ;  Harden  c. 
Hays,  9  Bair  (Pa.),  l&l ;  Hefl  0.  McGill,  3  lb.  256 ;  Dunn  v.  Moore,  S 
Ired.  Eq.  fN.  C.)  364 ;  Goodwin  c.  Lyon,  i  Port.  (iOa.)  297.  Id  Anthony 
e.  Leftwicfa,  3  Rand.  (Ya.)  255,  the  rule  of  compeiiBaCioQ  in  such  casea  ii 
inatructiTely  discuBeed.  In  North  Carolina,  where  the  doctrioe  of  part-per- 
formaace  does  not  obtain,  he  is  allowed  in  a  court  of  equi^  an  acconot  for 
his  improTemeote.     Albea  v.  Griffin,  2  Dev.  &  Bat.  Ek|.  9 ;  Baker  v.  Cirr 

1  lb.  381.  *  Boberts  on  Frauda,  p.  135. 
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seems  to  be  no  re&son  why  tfae  makii^  of  the  improvements 
should  not  stand  upon  the  same  ground  as  the  deUvery  or 
acceptance  of  possession ;  and  this  we  have  seen  need  not  he 
stipulated  for  in  the  agreement  itself.  They  are  both  acta 
which  it  ia  not  to  be  supposed  would  be  done  or  suffered  to  be 
done,  unless  there  was  a  change  in  the  tenancy  or  ownership 
of  the  land. 

§  491  a.  The  principle  upon  which  tabinf^  possession  of, 
and  making  improvements  upon,  the  laud  claimed,  protect  the 
claimant  fix)m  the  operation  of  the  Statute  of  Frauds  in  courts 
of  equi^,  is  not  confined  to  purchases  of  lands,  but  applies 
equally  to  charitable  gifts  upon  the  faith  of  which  such  posses- 
sion has  been  taken  and  such  improvemento  made.^ 

§  492.  It  should  be  remarked,  in  conclusion  of  this  topic, 
that  the  decided  inclination  of  the  judicial  mind  appears  to  be 
against  extending,  beyond  those  limits  .to  which  it  has  been 
carried  by  clear  authority,  the  doctrine  of  enforcing  oral  con- 
tracts in  equity  upon  the  ground  of  part-performance.  Lord 
Iledesdale  remarks :  "  The  statute  was  made  for  the  purpose 
of  preventing  pei;jaries  and  frauds  ;  and  nothing  can  be  more 
manifest  to  any  person  who  has  been  in  the  habit  of  practising 
in  courts  of  equity,  than  that  the  relaxation  of  that  statute 
has  been  a  ground  of  much  perjury  and  much  fraud.  If  the 
statute  had  been  rigorously  observed,  the  result  would  probably 
have  been,  that  few  instances  of  parol  agreements  would  have 
occurred.  Agreements  would,  from  the  necessity  of  the  case, 
have  been  reduced  to  writing.  Whereas,  it  is  manifest  that 
the  decisions  on  the  subject  bare  opened  a  new  door  to  fraud, 
and  that,  under  pretence  of  part  execution,  if  possession  is  had 
in  any  way  whatsoever,  means  are  frequently  fouud  to  put  a 
court  of  equity  in  such  a  situation  that,  without  departing  from 
its  rules,  it  feela  itself  obliged  to  break  through  the  statute. 
And  I  remember,  it  was  mentioned  in  one  case,  in  argument, 
as  a  common  expression  at  the  bar,  that  it  had  become  a  prac- 
tice to  improve  gentlemm  out  of  their  ettatet.  It  is,  therefore, 
>  ITLain  0.  School  Directors,  fil  Penn.  SUte,  196. 
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abBolutelf  necesBary  for  courts  of  equity  to  make  a  Btaud,  and 
not  carry  the  decisions  forther."  '■ 

§  49S.  But  in  all  cases  whero  the  plaintiff  seeks  relief  upon 
the  ground  of  bis  having  in  part  performed  tlie  agreement, 
it  is  incumbent  upon  him  not  only  to  show  his  acts  of  part- 
performance,  bat  also  to  prove  to  the  satisfoctioD  of  tlie  court 
the  terms  of  the  agreement,  before  they  will  undertake  to  en- 
force it.» 

§  494.  As  to  the  d^p«e  of  proof  which  will  suffice  in  such 
cases,  it  is  obTioosly  quite  impossible  to  lay  down  any  general 
rules.  Bat  it  may  be  remarked  ttiat  mere  contrariety  in  the 
proofB  adduced  will  not  prevent  the  courts  from  decreeing  the 
execution  of  the  ^^ement ;  their  principle  is,  to  collect  from 
the  proofs,  if  they  can,  what  the  terms  of  the  agreement  really 
are.* 

§  495.  In  some  of  the  earlier  cases,  this  principle  was  ap- 
plied with  extreme  liberality.  In  an  anonymous  caae  reported 
by  Yiner,  where  a  man  entered  and  built  upon  certain  land 

'  LindsAj'  e.  Lynch,  2  Sdh.  &  Lef.  i,  6,  7.  See,  tlso,  HaraeU  o.  Tiel<j- 
ing,  lb.  649 ;  Forster  p.  Hnle,  3  Ve».  712, 713,  per  Lord  AWanley ;  O'Reilly 
V.  TbomptoD,  2  Cox,  271 ;  Farkhiunt  t>.  Tan  CortUndt,  1  Johns.  Ch.  (N. 
T.)  284,  280;  nuUip*  v.  TbompBon,  lb.  149. 

■  Filling  c,  Armittige,  13  Yea.  78 ;  Fukhnrst  v.  Tan  Cortlandt,  1  Johns. 
Ch.  Cat.  ^.  Y.)  273 ;  a.  c.'l4  Johni.  15 ;  Phillips  t>.  ThompBoa,  1  Johns.  Ch. 
Cas.  131 ;  Sage  c.  McGuire,  4  Watts  &  S.  (Fa.)  .238 ;  Frye  c.  Shepler,  7 
Bur  (Fa.),  91 ;  Greenlee  r.  Greenlee,  22  Fenn.  State,  2S5 ;  Raukiii  n.  Simp- 
son, 7  Harr.  (Fa.)  471 ;  Moore  v.  SmaU,  lb.  461 ;  Btinu  d.  SutherUnd,  7 

rr(Fa.),  108;  Hugus  e.  Walker,  2  Jones  (Fa.),  173;  Cbarnley  e.  Hans- 
bnTj,  1  HaiT.  (Fa.)  16;  Shepherd  d.  Beriti,  9  Gill  (Md.).  82;  Owings  o. 
Baldwin,  1  M^land,  Ch.  Dec.  120 ;  Shepherd  v.  Shepherd,  lb.  244 ;  Beard 
p.  Linthictuu,  lb.  345 ;  Chesapeake  and  Ohio  Canal  Co.  t>.  Young,  S  Maryland, 
480 ;  WJngate  v.  Dtjl,  2  Harr.  &  J.  (Md.)  76 ;  Rowton  r.  Rowlon,  1  Hen.  ft 
MunT.  (Ta.)  91 ;  Thompson  v.  Scott,  1  McCord,  Ch.  (S.  C.)  32 ;  Church  of 
tlie  Advent  e.  Farroir,  7  Rich.  Eq.  (S.  C.)  378 ;  Goodwin  v.  Lyon,  4  Fort. 
(Ala.)  297 ;  Kay  v.  Cord,  6  B.  Mon.  (Ky.)  100 ;  Newman  e.  Carroll,  3  Yerg. 
<Tenn.)  18 ;  Slurlej  ».  Spencer,  4  Gihnan  (III.),  683-601 ;  Eyre  o.  Eyre,  4 
Green  (N.  J.),  102 ;  Petrick  e.  Asbcroft,  lb.  389 ;  Force  e.  Dntcher,  3  Green 
(N.  J.),  401 ;  FuroeU  e.  Miner,  4  WaU.  613. 

»  Mundj  o.  Jolliffe,  6  Myl.  &  Cr.  177 ;  Boardman  r.  Mostyn,  6  Vee.  467 ; 
Bnnia  v.  Sndierland,  nipra;  Rhodes  v.  Rhodes,  3  Sandf.  Ch.  (N.  Y.)  279. 
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Upon  the  futh  of  the  defendant's  having  told  him  that  his  word 
was  as  good  as  bis  bond,  and  promised  him  a  lease  when  he 
received  his  own  from  the  landlord,  hut  the  terms  of  the  lease 
to  be  given  were  not  proved,  it  appears  that  Lord-Chancellor 
Jeffries  decreed  a  lease  to  the  plaintiff,  notwithstanding  the 
uncertainty  in  the  terms ;  for  be  considered  tliat  it  was  in  the 
plaintiffs  election,  for  what  time  he  would  bold  the  land,  and 
be  elected  to  hold  dunng  the  defendant's  term  at  the  old  rent.^ 
The  proceeding  of  the  court  in  this  case  appears  ta  have  been, 
as  Judge  Story  remarks,  "  to  frame  a  contract  for  the  parties, 
ex  wquo  et  bona,  where  he  fojand  none."  ' 

§  496.  Again,  it  would  seem  to  have  been  formerly  quite 
an  approved  rule,  where  there  was  no  proof  or  insufficient 
[uroof  of  the  contract  before  the  court,  to  send  the  case  to  a 
Master  to  ascertain  what  the  terms  of  the  contract  were.  Lord 
Mdon  mentions  a  case  as  having  occurred  before  Lord  Thui^ 
low,  where  **  possession  having  been  delivered  in  pursuance  of 
a  parol  agreement,  and  a  dispute  arising  upon  the  terms  of 
the  agreement,  Lord  Thurlow  thought  proper  to  send  it  to  the 
Master,  upon  the  ground  of  the  possession  being  delivered,  to 
inquire  what  the  agreement  was.  The  difficulty  there  was  in 
ascertaining  that.  The  Master  decided  as  well  as  be  could,  and 
then  the  case  came  on  before  Lord  Kosslyn,'  upon  farther 
directions,  who  certainly  seemed  to  thinb  Lord  Thurlow  bad 
gone  a  great  way,  and  either  drove  them  to  a  compromise, 
or  refused  to  go  on  with  the  decree  upon  the  principle  on 
which  it  was  made."  *  Lord  Thurlow,  nevertheless,  adhered 
to  the  same  course  in  tt^  subsequent  case  of  Allan  ti.  Bower, 
where  it  appeared  that  there  was  an  oral  agreement  by  the 
defendant's  testator  to  give  the  plaintiff  a  lease  of  certain 
premises.  His  Lordship  directed  the  Master,  who  had  refbsed 
to  admit  parol  evidence,  to  ascertain  and  report  what  the 
promise  was,  at  what  time  it  was  made,  and  what  interest  the 

'  6  Vin.  Ab.  623,  jd.  40.  ■  Story,  Eq.  Jur.  §  764. 

'  Lord  LoDghborougli,  afterwftrdi  created  Earl  of  Roaslyu. 
*  Per  Lonl  Eldon,  6  Tes.  470. 


>vGoo»^lc 


CH.  XU:.]   VERBAL  CONTBACIS  ENFOBCED  IN  EOTTITX'.       475 

tenant  vraa  to  acquire  under  it  in  the  premiBes ;  upon  which 
order  evidence  was  received,  proving  that  the  tenant*  vas  to 
hold  during  his  hfe,  and  a  lease  was  decreed  to  he  executed 
accordingly.^  And  so  Lord  Redesdale,  in  a  case  where  a 
written  agreement  for  a  lease  was  held  imperfect,  as  not 
showing  tiie  term  for  which  it  was  to  be  granted,  said  tliat  if 
there  had  been  evidence  of  part-performance  he  must  have  di- 
rected a  farther  inquiry,  the  bill  not  suggesting  any  specific 
term  of  lease,  and  the  pleadings  and  evidence  being  both  silent 
on  that  point.^ 

§  497.  Lord  Eldon'a  remarks,  just  quoted,  show  a  strong 
bias  on  his  part  against  the  freedom  exercised  in  the  cases 
referred  to,  in  obtaining  proof  of  the  terms  of  the  contract. 
And  subsequent  decisions  show  that  the  same  view  is  gaining 
grotind  with  the  courts.  Lord-Chancellor  Manners  has  very 
clearly  indicated  what  may  be  considered  at  this  day  the  pre- 
vailing doctrine.  '*  Where  there  is  contradictory  evidence  in 
a  case  that  raises  a  doubt  in  the  mind  of  the  court,  —  that  is  to 
say,  where  the  case  is  fully  proved  by  the  party  on  whom  the 
onus  of  proof  lay,  —  but  that  proof  is  shaken  or  rendered  doubt- 
ful by  the  evidence  on  the  other  side,  there  the  court  will 
direct  a  reference  or  an  issue  to  ascertain  the  fact ;  but  where 
there  is  no  evidence  whatever,  would  it  not  be  introducing  all 
the  mischiefs  intended  to  be  guarded  against  by  the  rules  of 
the  court,  in  not  allowing  evidence  to  be  gone  into  after  pub- 
lication, and  holding  out  an  opportunity  to  a  party  to  supply 
the  defect  by  fabricated  evidence,  if  I  were  to  direct  such  an 
inquiry  ?  I  therefore  do  not  think  myself  at  liberty,  fix)m 
the  evidence  in  this  case,  to  direct  the  reference  or  issue 
desired."  ' 

§  498.  The  third  and  last  of  those  classes  of  cases  in  which 
courts  of  equity  enforce  verbal  agreements,  notwithstanding 

<  Allan  V.  Bower,  S  Bra.  C.  C.  149. 

*  CUnui  V.  Cooke.  1  Seh.  &  Lef.  22. 

■  Savftge  D.  Carroll.  1  Ball  &  B.  265,  550'.  561.  See,  ilso,  Bou-dman  v. 
Mortyn,  6  Vm.  470 ;  Reynold*  e.  Wariog,  Tou.  346 ;  Stoiy,  Eq.  Jar.  §  764 ; 
SugdfiD,  Vendors  uid  Parchuera,  150. 
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the  Statute  of  Frauds,  is  where  the  agreement,  fully  set  forth  - 
in  the  bill,  is  confeased  by  the  anawer.'  The  reason  upon 
which  this  rule  is  generally  said  to  rest  is,  that  the  statute 
is  only  intended  to  prevent  fraud  and  perjury,  the  danger  of 
which  is  wholly  removed  by  the  defendant's  admission.  But, 
as  we  shall  hereafter  see,  it  is  settled  that  the  defendant,  not- 
withstandii^  sach  admission,  may  insist  upon  the  statute,  and 
thus  defeat  any  recovery  upon  the  i^reement;  a  rule  with 
which  the  reason  just  alluded  to  does  not  seem  to  be  alto- 
gether consistent.  For  if  the  removing  of  all  danger  of  per- 
jury, by  having  the  defendant  admit  the  ^reement,  does  in 
fact  take  the  case  out  of  the  intent  of  the  statute,  his  sub- 
sequent reliance  upon  the  statute  of  course  cannot  avail  him. 
And  it  may  have  been  with  this  view  tliat  Iiord  Batlmrst  held 
that,  tliough  admitted  by  the  defendant,  a  verbal  agreement 
within  the  statute  could  not  be  enforced,  and  that  to  do  so 
would  be  to  repeal  the  statute.^  The  same  difSculty  opposes 
itself  to  what  Mr.  Justice  Story  has  suggested  as  another 
reason  which  might  perhaps  be  adduced  in  support  of  the 
general  rule  we  are  considering ;  namely,  that  after  admission 
by  the  defendant,  the  agreement,  though  originally  by  parol, 
was  now  in  part  evidenced  by  writing  under  the  signature  of 

■  Attornej  Gfinersl  D.  Day,  1  Tea.  Sen.  SSI ;  Crojston  d.  Buea,  1  Eq. 
Cu.  Abr.  19;  s.  c.  I^c  Ch.  SOS;  Symondeoo  v.  Tweed,  Free  Ch.  S7i; 
Lacon  B.  Mertina,  3  Atk.  3;  Coltington  v.  Fletcher,  2  lb.  155;  Gunter  v. 
Habey,  Ambler,  66G ;  Child  d.  Godolpbin.  1  IKck.  39 ;  Wbitchnrch  v.  Beni, 

2  Bro.  C.  C.  566,  667 ;  Spurrier  p.  Fitigerald,  6  Ves.  648.  665 ;  CooUi  v. 
Jackson,  lb,  12;  Attomej-- General  e.  Sitwell,  1  Yo.  &  Coll.  (Ezch.)  583| 
Harris  v.  Euickerbacker,  6  Wend.  (N.  T.)  638 ;  Argenbright  t.  Campbell, 

3  Hen.  &.  Mant  (Va.)  144;  Hollingahead  e.  McEenzle,  8  Georgia,  457; 
Ellis  V.  EllJB.  1  Dot.  Eq.  (N.  C.)  341 ;  SwiUer  e.  SkUea,  3  Gilm.  (lU.)  629 ; 
Dyer  c.  Martin,  4  Scam.  (HI.)  146 ;  Woodi  r.  Dille,  11  Ohio,  466 ;  Uc- 
Gowen  v.  West,  7  Missouri,  569 ;  Artz  v.  Grove,  21  Md.  466 ;  Burt  v.  WQ- 
•on,  28  Cal.  133.  In  Pennsylvania,  it  has  bran  held,  on  the  strength  of  the 
principle  of  this  role,  that  a  mortgagee  conld  not,  in  an  action  at  law,  avail 
himself  of  the  Statute  of  Frauds  to  resist  the  enforcement  of  a  prior  trust 
agreement  concerning  the  land,  which  was  acknowledged  by  the  owner  of 

'    the  reversion.    Honaer  n.  Lament,  65  Penn.  State,  811, 
*  Fopham  p.  Eyre,  Lofil,  808,  809. 
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the  party,  Thich  w&b  a  complete  complituice  with  the  terms  of 
the  statute.^  In  a  late  case  in  Maryland,  it  was  vrg^  that  an 
answer  filed  by  a  defendant,  admitting  an  agreement,  and  not 
setting  up  the  statute,  could  be  read  against  his  creditors  aflier- 
wards  coming  in  to  resist  the  decree  for  specific  execution,  as 
iteelf  a  memorandum ;  but  the  Chancellor  held  that  it  could 
not,  and  strongly  dissented  from  Ju^e  Story's  suggestion 
aboTe  referred  to.^  Upon  the  whole,  the  soundest  reason 
which  can  be  assigned  for  this  rule,  impregnably  settled  as  it 
is  by  authority,  seems  to  be  that  the  defendant,  having  admits 
ted  the  agreement  charged,  if  he  does  not  insist  upon  the 
statute,  is  taken  to  renounce  the  benefit  of  it ;  the  maxim, 
^pUgqtte  renuntiare  poteat  juri  pro  ae  introducto,  being  appli- 
cable to  such  a  case." 

§  499.  Whe^  the  defendant,  having  appeared  to  the  suit, 
makes  de&ult  in  filing  his  answer,  and  the  bill  is  taken  pro 
cm^etio,  it  should  seem,  and  has  been  hold  in  New  Hampshire, 
that  it  amounted  to  an  admission  of  the  contract  charged,  so 
as  to  entitle  the  plaintiff  to  a  decree.*  Where  the  defendant 
has  once  admitted  the  contract  as  charged,  he  cannot  after^ 
wards,  when  the  plaintiff  has  amended  his  bill  in  a  matter  not 
going  to  the  substance  of  the  contract,  retract  his  admission." 
And  the  same  rule  seems  to  hold,  where  the  pluntiff  aftei^ 
wards  comes  in  for  a  decree,  upon  a  bill  amended  by  permis- 
sion so  as  to  cover  an  agreement  which  the  defendant  in  his 
uiBwer  had  confessed.^  And  if  the  defendant,  after  having 
admitted  the  agreement,  should  die  before  a  decree,  upon  a  bill 
of  revivor  f^inst  the  heir,  a  specific  performance  by  him  would 

'  Story,  Eq.  Jnr.  %  755. 

*  Winn  ti.  Albert,  2  MuylMid,  Ch.  Dec.  169.  Affirmed  on  kppesl,  nam. 
Albert  e.  Winn,  fi  Msijlud,  66. 

■  NewUnd  on  ContracU,  cap.  10,  p.  201 ;  1  Foubl.  Eq.  B.  1,  cap.  9,  S  8, 
note  i.\  Rondean  v.  Wjatt,  2  H.  fil.  68;  Spurrier  o.  Fibsgenid,  6  Yet. 
648. 

*  KewtoD  V.  Swaiey,  8  IS.  H.  9.  Sea  Jamea  v.  Rice,  1  Kif ,  Ch.  231 ; 
Wbiting  e.  Gould,  2  Wia.  562 ;  Esmay  e.  Groton,  18  HI.  483. 

'  Sparrier  v.  Fitzgerald,  tupra. 

*  Psttetwii  t>.  Ware,  10  Ala.  444. 
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be  decreed ;  for  the  priociple  goes  throughout,  and  binds  the 
representatiTe  as  well  as  the  aacestor.' 
g  500.  An  important  question,  baring  a  near  relation  to  tlie 
,  point  we  are  now  considering,  has  received  the  attention  of 
Mr.  Baron  Alderaon,  namely,  whether  a  court  of  equity,  upon 
a  bUl  filed  for  that  purpose,  will  first  reform  a  written  agree- . 
ment  for  real  estate,  so  as  to  embrace  or  exclude  certuu  prop- 
erty, and  then  enforce  it  as  reformed,  the  mistake  being 
admitted  by  the  answer.  In  the  case  before  him,  the  answer  did 
not  admit  the  mistake,  and  the  learned  Baron  thought  it  clear 
that  he  coald  not  decree  a  performance,  after  reforming  the 
agreement  by  parol  evidence  admitted  for  that  purpose.  But 
upon  the  hypothesis  of  the  answer's  admitting  the  mistake,  he 
Bays :  "  The  caae  might  have  fallen  within  the  principle  of  those 
cages  at  law  where  there  is  a  declaration  on  an  agreement 
not  [?]  within  the  statute,  and  no  issue  taken  upon  the  agree- 
ment by  the  plea ;  because  in  such  a  case  it  would  seem  as  if, 
the  agreement  of  the  parties  being  admitted  by  the  record,  the 
case  would  no  longer  be  within  the  statute.  I  should  then 
have  taken  time  to  consider  whether,  according  to  the  diOa 
of  many  venerable  judges,  I  should  not  have  been  authorized 
to  reform  an  executory  agreement  for  the  conveyance  of  an 
estate,  when  it  was  admitted  to  have  been  the  intention  of  botib 
parties  that  a  portion  of  the  estate  was  not  to  pass."  ^ 

§  &01.  The  general  rule  is  undoubtedly  clear,  that  in  order 
to  entitle  the  plaintiff  to  the  benefit  of  the  agreement  admitted 
by  the  answer,  it  must  appear  to  be,  in  all  its  essential  terms, 
the  same  with  that  chained  in  the  biU;^  although  an  imma- 
terial variation  would  not  be  r^arded,  and  although,  in  certain 
cases,  a  plaintiff  may  be  allowed  to  amend  his  bill  after  answer, 
in  order  to  avail  himself  of  the  E^reement  admitted  by  it,  or  at 
least  may  have  his  bill  dismissed,  without  prejudice  to  his  filing 
'  Attorney  General  «.  Day,  1  Ysb.  Sen.  221 ;  Lacon  o.  Mertina,  3  Atk.  3. 

*  Attorney  General  p.  Sitwell,  I  To.  &  CoU.  (Eidi.)  659. 

*  Legal  0.  Miller,  2  Ves.  Sen.  299 ;  Legh  t>.  HaTStfield,  5  Tes.  462 ; 
Wnita  t>.  Evsua,  2  Ball  &  Beat.  228 ;  Lindsay  t>.  Lynch,  2  Sch.  A  Let  1 ; 
Harria  n.  Enickerbacker,  6  Wend.  (N.  Y.)  638. 
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a  new  bill  adapted  to  such  admitted  agreement.^  And  it  has 
been  held  hy  Sir  William  Grant,  at  the  Bolls,  that  the  rule 
denyiDg  to  the  plaintiff  a  decree  for  the  ezeication  of  a  different 
sort  of  agreement,  an  agreement  of  a  different  import  or  ten- 
dency from  that  laid,  waa  not  infringed  by  allowing  the  plaintiff, 
who  alleged  a  written  agreement,  the  benefit  of  the  defendant's 
admission  that  such  an  agreement  was  made,  though  by  parol ; 
remarking  that  the  difference  between  a  written  and  a  parol 
agreement  consisted  in  the  mode  in  which  they  were  evidenced, 
an  objection  which  did  not  at  all  depend  on  the  Statute  of 
Frauds.^  It  may  be  a  question  whether  proof  of  acts  of  part- 
performance  in  the  case,  makes  it  an  exception  to  the  general 
role  above  referred  to.  In  Mortimer  v.  Orchard,  where  the 
bill  stated  a  certain  agreement,  the  complainant's  witness  proved 
a  di^rent  one,  and  the  two  defendants  by  their  answer  set  up 
an  t^reement  which  differed  irom  both.  Lord  Loughborough 
thought  the  bill  should  in  stricbiess  be  dismissed,  but,  as  there 
had  been  a  part  execution  of  tome  agreement  between  the  par- 
ties, and  there  were  two  defendants  who  proved  the  agreement 
set  up  by  their  answer,  he  decreed  a  specific  performance  of 
the  agreement  confessed  by  the  answers,  and  required  the 
plaintiff  to  pay  the  costs.'  Ss  Lordship,  it  would  seem,  did 
not  come  to  that  conclusion  altogether  withont  difficulty,  and 
the  doctriue  of  the  case  appears  to  conflict  with  the  established 
rule  in  regard  to  part-performance,  that  it  must  appear  to  be 
in  pursuance  of  the  contract  upon  which  relief  is  to  be  granted, 
g  502.  The  authority  of  this  case  would  seem  to  be  some- 
what shaken  by  the  decision  of  Lord  Bedesdale,  in  Lindsay  v. 
Lynch.*  There,  the  plaintiff,  having  been  previously  in  pos- 
session of  certain  premises,  alleged  a  parol  agreement  by  the 
lessor  to  give  him  a  farther  lease  for  three  lives.    The  lessor 

'  Lindisj  V.  Ljncb,  2  Sch.  &  Lef. ;  uid  Huria  v.  Enickerbacker,  6  Wend. 
(N.  T.)  638 ;  Willia  v.  Evuu,  9  B(U1  &  pot.  228 ;  DeniUon  d.  Little.  de> 
dded  1S03  b;  Lord  Kedesdale ;  see  note  to  LindMy  t>.  LTOch,  tupra. 

'  Spurrier  v.  Fitzgerftld,  S  Vea.  648. 

)  Mortimer  e.  Orchird,  2  Tea.  243. 

*  Lindaajt  e.  Lynch,  ntpra. 
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defendant,  by  his  onsirer  admitted  an  agreement  to  ^ve  him  a 
&rther  lease  for  one  life,  Thereupon  the  plaintiff  amended  his 
bUl,  claiming  still  the  lease  for  three  lives,  but  praying,  in  the 
altematiTe,  that  if  that  was  not  decreed,  he  m^t  have  the 
lease  for  one  life.  The  plaintiff  showed  payment  of  rent  after 
the  agreement  made,  as  an  act  of  part-performance.  Lord 
Redeedale  said,  that  if  there  had  been  acts  of  considerable  ex- 
penditure, he  could  do  no  more  than  was  done  in  the  case  be- 
fore Lord  Loughborough,  just  referred  to.  He  then  observed 
that  as  the  payment  of  rent  was  an  act  which  might  be  in  part 
ezecatioQ  of  a  lease  for  one  life,  as  well  as  of  a  lease  for  three, 
tiiere  was  no  ground  for  admitting  parol  evidence  of  the  latter, 
the  agreement  charged  in  the  bill ;  and  he  refused,  in  view  of 
the  coarse  the  plaintiff  had  taken  in  pleading,  to  allow  him 
to  amend  so  as  to  obtain  a  decree  for  a  lease  for  one  life,  hut 
dismissed  the  bill  withont  prejudice  to  his  filing  a  new  one 
for  that  purpose.  Although  Lord  Loughborough's  decision  is 
not  in  terms  questioned  by  Lord  Badesdale,  yet  he  seems  to 
apeak  of  it  with  some  uncertainty  as  to  its  correctness ;  and 
it  will  be  observed  tliat  the  payment  of  rent  was  admitted  here 
to  be  an  act  in  part  execution  of  tome  agreemeni,,  as  in  the  case 
before  Lord  Loughborongb. 
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§  503.  It  Bcems  to  be  of  considerable  practical  importance 
that  vc  sbould  examine,  in  conclaaion  of  this  treatise,  certain 
points  of  pleading  Thich  haTO  presented  themselves,  some  of 
them  inrolving  no  little  difficulty,  in  cases  decided  upon  the 
Statute  of  Frauds.  And  in  so  doing,  it  vill  be  cODTeoient  to 
Inquire,  fjrtt,  bow  the  declaration  or  bill  should  be  framed, 
and,  aeetmdly,  when  and  how  the  defence  upon  the  statute  m&y 
be  taken. 

§  504.  We  have  seen  that  in  cases  where  the  plaintiff  is 
allowed  to  recover  for  money  paid,  services  rendered,  etc.,  m 
pursuance  of  a  verbal  contract,  upon  which,  as  being  widiin 
the  statute,  be  camiot  muntain  an  action  directly  for  damages, 
he  must  claim  upon  the  implied  obligation  of  the  defendant  to 
^vo  compensation  for  what  he  has  received.^  On  the  other 
hand,  where  he  brings  an  action  upon  the  contract  of  which  a 
memorandum  in  wriUng  has  been  duly  executed,  his  count 
must  of  course  be  special,  relying  upon  the  contract  itself.^ 

§  505.  But  it  is  not  necessary  to  8tat«  in  the  declaration,  or, 
where  the  suit  is  in  equity,  in  the  bill,  that  the  contract  has 
been  reduced  to  writing,  for  the  statute  has  made  no  altertv- 
-  tion  in  the  rules  of  pleading ;  and  where  the  plaintiff  declares, 
as  he  might  at  common  law,  upon  the  agreement  generally, 
without  stating  whether  it  is  in  writing  or  not,  it  will  be  pre- 
sumed to  be  in  writing,  and  if  the  making  of  the  agreement 

■  AnU,  §  124. 

»  Bibcock  0.  BrjMit,  12  Pick.  (Oua.)  134 ;  Quin  p.  Hanford.  1  HUl  (N. 
Y.),  62 ;  Been  c.  CulTer,  lb.  689 ;  Elder  r.  WsTfield,  7  Hut.  &  Johna. 
(Md.)  S91 ;  WagnoD  b.  Claj,  1  A.  E.  Manh.  (K;.)  257. 
81 
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IB  denied,  he  is  simply  required  to  prodnce  the  memorandum 
in  evidence  at  the  trial  or  hearing.'  And  this  presumption 
of  the  existence  of  a  memorandum  soch  as  the  law  requires, 
extends  throughout  the  case ;  so  that  if  it  does  not  affirma- 
tively appear  that  there  is  no  memorandum,  the  plaintiff  will 
not  be  nonsuit  for  omitting  to  produce  one,"  and  after  verdict 
the  existence  of  it  will  be  presumed.*  Of  course,  where  the 
defendant  pleads  so  as  to  involve  an  admission  of  the  contract 
charged,  as  where,  to  an  action  upon  a  contract  of  guaranty,  fae 
pleads  tender,  it  will  be  unnecesBary  for  the  plaintiff  to  pro- 
dnce a  writing.*  It  seems  to  be  now  quite  settled  that  the 
plaintiff  need  not  set  out  his  memorandum  in  his  replication, 
though  an  intimation  was  at  one  time  made  to  the  contrary.' 

§  606.  A  distinction  has  been  taken,  in  regard  to  the  ob- 
ligation to  allege  a  writing,  between  the  cases  where  the  con- 

>  Spurier  e.  FiUgendd,  6  Ye*.  648 ;  Bist  e.  Hobaou,  1  Sim.  ft  Stn.  64S ; 
Cleaves  e.  Van,  4  Greeol.  (Me.)  I ;  Clark  e.  Brown,  1  Root  (Conn.),  78;  . 
SeTmonr  o.  Mitcbel,  2  lb.  145 ;  Miller  t>.  Drake,  1  Gunes  (N.  T.)  46 ;  Hil- 
liud  o.  Austin,  17  Barb.  (N.  T.)  141 ;  Harris  e.  Knickerbacker,  fi  Wend. 
(N.  T.)  688 ;  Coles  e.  Bowne,  10  Piige,  Ch.  (N.  T.)  526 ;  Cbanplin  o. 
Parish,  11  lb.  405 ;  Corane  c.  Graham,  S  lb.  177 ;  Gibba  s.  Nash,  4  Baib. 
(N.  T.)  448;  Brown  v.  Baroat,  6  Ala.  694;  Brown  t>.  Adams.  1  Stew. 
(Ala.)  61 ;  Ferrine  r.  Leachman,  10  Ala.  140 ;  Martin  e.  McFadln,  4  Litt. 
(Ky.)  240;  Baker  t>.  Jameson,  2  J.  J.  Manfa.  (Ky.)  647;  McDoweU  v. 
Delap,  2  A.  K.  Marsh.  (Ky.)  58;  Drace  v.  Wyat,  1  lb.  336;  Carrowajw. 
Andeisoa,  1  Hompb.  (Tenn.)  61 ;  Townsend  o.  Sharp,  2  Over.  (Tenn.)  198 ; 
Drayton  v.  Williams,  2  Dong.  (Mich.)  81 ;  B«Bn  v.  VaUe,  2  Miaeonri,  126 ; 
MiUer  V.  Upton,  6  Ind.  63;  Kobinson  c.  Tipton,  81  Ala.  696;  Walker  e. 
Richards,  39N.  H.  269 ;  Sterno.  Drinker,  2  £.  D.  Smidi (N.  Y.).  mi ;  Piercy 
V.  Adams,  22  Geo.  109 ;  Walsh  r.  Kattenberg,  8  Minn.  127 ;  Harper  e.  Miller, 
S7  Ind.  277 ;  Auler  o.  Miller,  18  Iowa,  406.  But  see  Smith  e.  Fah,  16  B. 
Moo.  (Ky.)  448 ;  Byassee  t>.  Beeee,  4  Met.  (Ey.)  372.  But  where  the 
memorandum  of  a  purchase  of  merchandise  is  the  bought  note  of  a  broker, 
the  declaration  must  so  allege.    Rayner  o.  Unthonie,  Ry.  A  Moo.  836. 

*  Long  V.  Lewis,  16  Georgia,  164. 

■  Elting  t>.  Yanderlyn,  4  Johns.  (N.  Y.)  287.  See  Rann  v.  Haghes,  7 
T.  R.  360,  note  a. 

*  Middleton  o.  Brewer,  Feake,  16. 

*  Wakeman  p.  Sutton,  2  AdoL  &  Ell.  78 ;  overruling  Lowe  o.  £^dred,  1 
Cro.  &  Meei.  289,  and  3  Tyrw.  234.  See,  also,  Lilly  «.  Hewitt,  11  Prioe, 
494. 
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tract  U  declared  on  by  the  plaintiff  and  vfaere  it  is  pleaded 
by  tbe  defendant.  In  the  Queen's  Bench,  foar  years  after  the 
enactment  of  the  Statute  of  Frauds,  where  a  contract  of 
guaranty  vas  qet  up  in  defence,  and  the  plea  did  not  allege  it 
to  be  in  writing,  and  the  pluntiff  demurred,  the  demurrer  was 
allowed,  on  two  grounds,  one  of  which  was  that  "  although 
upon  such  an  agreement  the  plaintiff  need  not  set  forth  the 
agreement  to  be  in  writing,  yet  when  the  defendant  pleads 
such  an  agreement  in  bar,  he  must  plead  it  so  ab  it  may  appear 
to  the  court  that  an  action  will  lie  upon  it,  for  he  shall  not 
take  away  the  plaintiff's  present  action  and  not  give  him 
another  upon  the  agreement  pleaded."  ^  It  will  be  observed, 
however,  that  the  plea  being  held  bad  also  upon  another 
ground,  the  case  is  not  decisive  of  the  point  above  quoted. 
And  it  seems  the  rule  does  not  apply  where  the  plea  is  of  tide, 
in  theparty  pleading  and  as  against  the  other  party  claiming 
adversely,  in  property  for  the  sale  of  which  the  statute  makes 
a  writing  necessary.  Thus,  where  the  plaintiff  in  replevin  for 
growing  corn  pleaded  a  fi.  fa,  under  which  the  sheriff  seized 
the  corn  and  sold  it  to  the  plaintiff,  who  thns  became  possessed 
of  the  same,  and  the  defendant  contended  that  the  plea  was 
bad  as  not  alleging  that  the  sale  was  in  writing,  it  is  reported 
that  the  courts  were  against  him  on  that  point,  and  observed 
that  assignments  of  terms  of  years  were  commonly  pleaded 
without  a  statement  of  any  writing.^ 

§  507.  Where  the  secernent  has  in  fact  not  been  reduced 
to  writing,  whether  it  so  appear  or  not  upon  the  hill,  the  plain- 
tiffin  equity  should  specially  allege  all  equitable  circumstances 
existing  in  his  case,  such  as  part-performfmoe  and  the  like, 
upon  which  he  intends  to  rely  to  avoid  the  bar  of  the  statute.' 
According  to  the  system  of  pleading  which  formerly  prevailed, 
it  would  have  been  sufficient  for  the  plaintiff  to  allege  the 

■  CaM  o.  Bkrber,  T.  BBjin.  451. 

■  Peacock  e.  Piuvii,  2  BroA.  A  Bing.  363. 

*  Small  e.  Owingt,  1  Md.  Ch.  D«c.  368 ;  Meacb  p.  Stone,  1  Chip.  (Venn.) 
189 ;  Underhill  P.  Allen,  18  Ark.  466 ;  Riglj  c.  Norwood,  54  Ala.  129 ;  Hart 
p.  McaeUan,41Ala.361. 
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agreement,  and  then,  if  the  defendant  pleaded  the  statute,  he 
might  epeciallf  replj  the  equitable  circumstances  to  meet  that 
plea.  \ov  that  special  replications  in  equity  are  practically 
abolished,  and  amendments  to  the  bill  after  plea  or  answer 
have  taken  theur  place,  the  method  above  suggested  appears  to 
be  uniformly  pursued,  though  necessitating  an  informality  in 
'  the  plea.^  It  does  not  appear  to  have  been  ever  decided  that 
acts  done  in  part-performance  of'  the  agreement  must  be  ex- 
pressly alleged  to  have  been  so  done  ;  but  such  is  the  common 
and  probably  safer  course.^ 

§  508.  Next,  as  to  the  manner  in  which  the  defendant  may 
take  advantage  of  the  Statute  of  Frauds,  where  an  action  for 
damages  ia  iiiHtituted  or  a  specific  execution  sought  upon  an 
oral  agreement,  or  a  written  ^reemeut  vith  an  oral  variation, 
affected  by  its  provisions.  It  is  settled  that  he  must  by  some 
regular  pleading  take  advantage  of  it ;  and  that  if  this  is  not 
done,  the  court  will  not  itself  interpose  it.'  For  a  contract 
within  the  Statute  of  Frauds  is  not  illegal ;  but  only  not  capa- 
ble of  being  enforced  against  the  defendant  without  writing ; 
an  immunity  which  he  may  waive  if  he  sees  fit.  The  several 
methods  of  relying  upon  the  statute  appear  to  he  these ;  by 
demurrer,  by  plea  of  the  general  issue,  by  answer,  and  by 
special  plea  in  bar. 

§  509.  Where,  upon  the  face  of  a  bill  or  declaration  upon 

'  See  pott,  §  616.  Qutere,  wlietber,  since  the  fonn  of  pleading  bu  become 
veil  Bettled  in  these  caaes,  ui  Mnendment  would  be  allowed  to  the  bill,  after 
plea  or  snEwer  setting  up  the  Btatute,  for  the  introdadng  areqnit«fale  circnm- 
staucesP 

'  Meaoh  v.  Stone,  1  Chip.  (Verm.)  189. 

'  ViQpeU  V.  Woodward,  2  Ban^.  Ch.  (N.  T.)  US ;  HamBon  v.  Harmon, 
1  Md.  Ch.  Dec.  331 ;  Thornton  r.  Vaogfaan,  2  Scam.  (111.)  218 ;  Burke  d. 
Halej,  2  Gilm.  (Dl.)  614 ;  Talbot  c.  Bowen,  1  A.  E.  Manh.  (Ej.)  436 ; 
Tm*t«ea,  etc.  v.  Wright,  12  HI.  182 ;  Switzer  v.  Skile*,  3  Gilro.  (11L)  629 ; 
Tarlelon  d.  Viete«,  L  lb.  470;  Osborne  c.  Bndicott,  6  CaL.  149;  Adams  p. 
Patrick,  SO  Verm.  (1  Shaw)  516 ;  Amburger  r.  Marvin,  4  E.  D.  Smith  (N. 
Y.),  398;  Lear  n.  Chonteaa,  28  111.  39  ;  Huffman  v.  Ackley,  34  AIo.  277  ; 
R^anU  0.  Lack,  86  Mo.  86.  The  statute  need  not  be  pleaded  nnlesa  the 
contract  fo  whicb  it  ia  set  ap  as  a  defence  is  that  on  which  the  relief  prayed 
i«  founded.    Force  o.  Butcher,  3  Green  (H.  J.),  401. 
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a  contract  wHhia  the  statute,  it  appears  to  have  beea  oever 
redaced  to  writing,  and  nothing  is  alleged  which,  according  to 
the  principles  of  a  court  of  equity,  releases  the  case  from  the 
operation  of  the  statute,  it  would  seem  that,  by  settled  prin- 
ciples of  pleading,  it  is  enough  for  the  defendant  to  demur. 
The  early  English  reports  appear  to  furnish  no  case  where 
such  a  demurrer  was  actually  allowed.  In  Ash  v.  Abdy, . 
before  Lord  Nottingham,  a  few  years  after  the  enactment  of 
the  statute,  the  bill  stated  an  oral  ^reement  and  the  defend- 
ant demurred ;  his  lordship  OTerruled  the  demurrer,  upon  the 
ground  that  it  appeared  that  the  agreement  was  entered  into 
before  the  statute  was  passed.^  In  Howard  v.  OkeoTer, 
before  Lord  Bathurst,  a  demurrer  was  put  in  to  a  bill  for 
specific  execution  of  a  contract  within  the  statute,  and  it  was 
then  argued  that  it  appeared  by  the  bill  that  neither  the  de- 
fendant nor  any  person  by  him  authoiized  had  signed  any 
agreement  in  writing,  and  that,  in  such  a  case,  what  would  be 
good  by  plea  might  be  urged  by  demurrer ;  at  the  same  time, 
it  was  admitted  tdat  such  defence  to  a  bill  of  that  kind  was 
usually  insisted  on  by  plea.  The  demurrer  was  overruled  on 
other  grounds,  however,  and  no  decision  passed  upon  the 
point.^  Shortly  afterwards,  before  Lord  Thurlow,  where  an 
agreement  was  sought  to  be  enforced,  and  the  bill  relied  upon 
a  memorandum  in  writing  which  did  not  satisfy  the  require- 
ments of  the  statute,  and  alleged  also  certmn  acts  in  part  ex- 
ecution of  the  ^reement,  which  were  insufficient  to  justify  the 
decree,  his  Ijordship  overruled  the  plea  as  double,  and  remarked 
that  perhaps  it  would  have  been  better  to  have  demurred ;  for 
though  the  coturse  of  Hie  court  bad  been  to  admit  pleas  of  the 
statute,  he  did  not  see  the  reason  for  it,  as  it  was  a  public 

<  AA  V.  Abij,  8  Swuist.  664,  decided  1678.  In  the  caae  of  Child  ». 
Godolphin,  1  Dick.  S9,  Lord  Mftcdeifield  u  reported  to  have  isid  tbat  nbere 
a  bill  stated  an  agreement  generallj,  a  demurrer  might  be  allowed ;  bat  that 
if  the  agreement  wu  stated  ta  be  in  writing,  the  plea  muat  be  supported  hj 
an  answer  denying  any  agreement.  The  Tanner  obserration,  if  correctly 
reprorted  in  the  first  instance,  is  not  now  law.    See  anU,  §  605. 

■  Howard  v.  Okeorer,  8  Swanst.  421.  n. 
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statute.^  And  agaio,  There  tlie  bill  made  Bubatantially  the 
same  case,  and  the  defendant  pleaded  the  statute,  Lord  Thur- 
low  remarked  plamlj  that  there  ought  to  have  been  a  demurrer 
instead  of  a  plea,  the  bUl  stating  a  parol  agreement  and  there- 
fore not  a  case  under  the  Statute  of  Frauds ;  the  plea  was, 
however,  finally  allowed.'  And  in  a  oase  before  the  same 
learned  judge,  in  1791,  and,  as  it  appears,  for  the  first  time, 
a  demurrer  was  allowed  to  a  bill  •showiag  au  oral  agreement 
within  the  statute  and  insufficient  part  execution  by  the  [Jain- 
tiff.^  By  this  judgment,  and  that  of  the  Master  of  the  Bolls 
more  recentiy,  the  propriety  of  demnrring  in  such  cases  ap- 
pears to  be  established  in  England;*  in  our  own  country  it 
has  been  generaUy  conceded."  And  it  would  seem  that  where 
the  defendant  might  thus  demur,  a  plea  of  the  statute  must 

<  Whitbread  ti.  Brockhont,  1  Bro.  C.  C.  404. 

■  WUtchnrch  v.  Bevia,  2  Bn>.  C.  C.  569. 

■  Bedding  t>.  Wilkei,  8  Bro.  C.  C.  100. 

*  Field  V.  Hutdiiiuioii,  1  Beav.  599,  Lord  Langdftle,  M.  R.  See,  also. 
Lord  Loughboiongh'a  remarks  in  Rondeau  o.  Wjatt,  ^  H.  Bl.  68,  that  "  if 
■  parol  agreement  were  stated  in  a  court  of  law  and  there  was  a  demarrer, 
whidi  would  admit  the  agreement,  jet  (till  advantage  might  be  taken  of  the 
statute."  In  a  late  case  in  the  Eugliah  Chsacery,  where  the  bill  alleged  the 
making  of  a  verbal  agreement  for  the  purchase  of  real  estate,  with  certain 
drcmnstances  which  were  not  in  equity  snScient  to  remOTe  the  objection  of 
the  statute,  a  demurrer  on  tbe  ground  of  the  stAtute  was  allowed.  But  the 
reaBoning  of  Turner,  L.  J.,  in  pronouncing  judgment,  does  not  seem  to  be 
correct.  He  sajs :  '■  It  was  said  that  the  Statute  of  Frauds  could  not  be 
made  available  as  a  defence  b^  means  of  a  demurrer,  upon  the  ground  that 
tbe  Statute  of  Frands  does  not  deslroj  the  remedy  where  the  agreement  is 
admitted,  as  it  is  said  it  must  be  hj  demurrer;  but  the  agreement  which 
must  according  to  the  statute  be  admitted,  must  be  one  signed  by  the  partj 
to  be  charged ;  if,  therefore,  the  agreement  alleged  by  the  bill  does  not  come 
within  that  description,  the  admission  of  it  by  the  demurrer  will  be  of  no 
avail  to  the  plaintiff."    Wood  v.  Midglej,  27  Eng.  Law  &  Eq.  210. 

*  Goiine  v.  Graham,  2  Paige,  Ch.  (N.  Y.)  182 ;  Green  t>.  Armstrong,  1 
Denb  (N.  Y.),  5fi3,  &5S ;  Ueach  t>.  Stone,  1  Chip.  (Terra.)  138 ;  Black  n. 
Black,  15  Georgia,  446 ;  Switzer  v.  Skiles,  8  Giim.  (HI.)  5S9.  When  a  bHl 
in  equity  alleged  that  A.  C.  of  T.  sold  land  and  directed  (he  trustee  to  con- 
vey, to  which  bill  tiie  defendant  demurred,  it  seems  to  have  been  considered, 
in  the  Supreme  Court  of  Maasachuaetta,  that  Uie  demurrer  admitted  that 
there  was  an  agreement  in  wriUng  for  the  sale  and  conveyance  of  the  land. 
Bichards  r.  Richards,  9  Gray,  318. 
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Qow  be  held  irr^^ular  uid  be  oTemiled  ;  for  it  would  not  go 
to  set  up  any  matter  not  appearing  upon  the  face  of  the  bill  or 
declaratioQ  ;  not  being  Btrictly  a  plea  of  the  statute  itself,  but 
of  the  fact  that  the  agreement  was  not  put  in  writing,  to  which 
fact  the  court  would  apply  its  legal  oonaequences.^ 

§  510.  The  apparent  reluctance  of  the  English  courts  to 
allow  defence  upon  the  statute  to  be  taken  bj  demurrer  would 
seem  to  hare  grown  out  of  the  doctrine,  which  at  one  time 
received  some  countenance,  that  if  the  defendant  admitted  the 
fact  of  the  agreement  as  charged  (which  is  the  efiect  of  a 
demurrer  to  the  bill  or  declaration),  the  agreement  must  be 
enforced,  notwithstanding  the  statute  was  insisted  apon  in  bar 
of  the  relief.  This  doctrine  no  longer  prevails,  the  defendant's 
reliance  upon  the  statute,  as  is  now  well  settled,  depriving  the 
plaintiff  of  the  benefit  of  the  admission.^  In  the  case  of  a  de- 
murrer to  a  bill  or  declaration,  there  is,  it  is  true,  no  separate 
and  express  reliance  upon  the  Statute  of  Frauds ;  but  the  asser- 
tion of  all  l^al  objections  to  the  pluntiff  *s  recovering  upon  the 
case  shown  is  implied  in  the  very  nature  of  a  demurrer. 

§  511.  In  the  next  place,  a  defendant  may  insist  upon  the 
benefit  of  the  statute  by  plea  of  the  general  issue,  or  in  equi^ 
by  answer  simply,  denying  the  fiict  of  the  ^reement  which 
the  pluntiff  charges  to  have  been  made.  This  puts  the  plain- 
tiff to  proof  of  the  agreement  at  t^e  trial  or  hearing,  and  he 
then  must  produce  a  writing."    Where,  however,  the  bill,  in 

■  See  Lord  Tlmriow's  renurki  in  Whitehorcii  e.  Bern,  3  Bro.  C.  0.  669 ; 
Oreeu  e.  Amutrong,  1  Deuio  (S.  T.),  662;  Blftck  v.  BUck,  15  Georgia, 
446.  >  Poti.  5  616. 

*  Bnttemere  e.  Hayea,  6  Meea;  &  Well.  4S6  ;  JobiuoB  o.  Dodgson,  2  lb. 
663;  Eastwood  v.  Eenjon,  11  AdoL  &  £11.  438;  Leaf  f>.  Tnton,  10  Meet. 
&  Well.  893 ;  Beade  v.  Lamb,  6  Web.,  Hnrl.  &  Got.  ISO;  Caiine  e.  Gr»> 
bam,  2  Fuge,  Ch.  (S.  T.)  181 ;  Ontario  Bank  0.  Boot,  3  lb.  478 ;  Small  t>. 
OwingB,  1  Ud.  Cb.  Dec.  363;  Giveni  «.  Calder,  S  Deiuns.  Ch.  (B.  C.) 
174;  Ea7  r.  Cnrd,  6  B.  Hon.  (Ky.)  100;  Fowler  n.  Lewii,  3  A.  K.  Uanh. 
(K}'.)443.  IT  the  aonrerden;  even  a  parol  agreement,  tbe  bar  ii  of  conrM 
complete,  and  tbe  ptuntiff  cannot  go  into  proof  of  hii  parol  agreement. 
Aakew  c.  Foyas,  3  Deiiaui.  Cb.  (S.  C.)  14S ;  Cooth  v.  JaokKm,  6  Vei.  13 ; 
Allen  «.  Cbamben,  4  Ired.  £q.  (N.  C.)  125;  Dunn  d.  Moore,  3  Ired.  Eq. 
(N.  C.)  864;  Uabvw  v;  Blunt,  20  Iowa,  143. 
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addidoB  to  the  allegation  in  general  termB  that  the  agreement 
was  made,  alleges  such  acta  done  in  part  execution  of  it,  or 
other  equitable  circumstances  as  would  justify  the  court  in 
eoforciDg  it,  the  defendant  cannot  by  this-metbod  avail  himself 
of  his  defence  upon  the  statute,  but  must  directly  traverse  the 
allegatioD  of  equitable  circumstances,  at  the  same  time  that  he 
pleads,  or  by  answer  insists  upon,  tlie  statute  as  preventing  the 
plaintiff's  recovery  on  the  mere  verbal  agreement.^  And  this 
brings  ns  to  the  most  important  class  of  cases  upon  tike  subject 
of  the  present  chapter. 

g  512.  A  defendant  may,  by  special  plea  or  by  answer, 
expressly  interpose  the  statute  in  bar  of  the  plaintiff's  claim. 
Under  this  head,  several  questions  arise :  first,  when  the 
statute  may  be  specially  pleaded  or  insisted  upon ;  teconMy, 
the  proper  form  of  the  plea  or  answer  in  order  to  present  the 
defence  upon  the  statute ;  £&»■(%,  the  extent  of  the  defence 
thus  presented. 

§  51S.  We  have  already  seen  that  it  is  open  to  the  de- 
fendant, if  not  his  only  proper  course,  to  demur  where  the 
plaintiff  expressly  states  that  the  agreement  rests  in  parol. 
Where  he  does  not  by  bis  allegations  disclose  whether  it  is  in 
writing  or  not,  the  defendant  may  deny  that  it  is  in  writing 
and  insist  upon  the  statute  by  his  plea  or  answer. 

§  514.  And  in  equity,  although,  as  the  general  averment  in 
ilie  bill  of  an  agreement  may  be  understood  to  mean  an  agree- 
ment in  writing,  the  plea  of  the  stetute  has  rather  the  appear- 
ance of  an  answer,  it  has  always  been  allowed  in  that  form. 
But  if  the  hill  states  an  agreement  in  writing  and  seeks 
nothing  but  an  execution  of  that  agreement,  a  plea  that  there 
is  no  {^reement  in  writing  has  been  considered  improper,  be- 
ing no  more  than  so  much  of  an  answer.' 

§  515.  It  was  formerly  held  that  if  the  defendant,  by  his 
answer  in  chancery,  admitted  the  fact  of  the  agreement,  he 

'  Pott,  §  518. 

*  Per  Lord  Eldoa  in  Horuon  p.  Tnmoiir,  18  Tea.  182.  And  sm  Storjr, 
Eq.  Jur.  S  762,  note. 
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could  not  BTtul  himself  of  the  benefit  of  the  statute.  Lord 
Macclesfield  bo  decided,^  and  Ijord  Eardwicke,  if  he  did  not 
actually  determine  the  point,'  clearly  appears  to  have  been  of 
the  same  opinion.*  But  by  the  unbroken  course  of  more 
modern  deciaions,  it  is  nov  settled  that  although  the  defend' 
ant  admit  the  agreement,  it  cannot  be  enforced  -without  the 
production  of  a  written  memorandum,  if  he  insist  upon  the 
bar  of  the  statute.*  As  was  said  by  Sir  William  Grant,  "  it 
is  inunaterial  what  admissions  are  made  by  a  defendant  vho 
insists  upon  the  benefit  of  the  statute,  for  he  throws  it  upon 
the  plaintiff  to  show  a  complete  written  ^reement,  and  it  can 
no  more  be  thrown  upon  the  defendant  to  Bupply  defects  in 
the  agreement  than  to  supply  the  want  of  an  agreement,"' 
The  American  courts  hare  also  fully  accepted  this  doctrine.^ 
It  is  hardly  necessary  to  say  that  the  defendant  is  not  debarred 
from  thus  insisting  upon  the  statute,  by  the  bill's  alleging  that 
the  agreement  has  been  in  part  performed ;  for  the  part-per- 

■  Child  v.  Godolphin,  1  Did.  89 ;  8.  c.  cited  2  Bro.  C.  C.  fi66 ;  Child  v. 
Comber,  S  Swuut.  423,  note. 

■  Cottington  V.  Fletcher,  2  Atk.  166.  It  ia  to  this  cue  ihat  Lord  Lough- 
borough aeeiufl  to  refer  when  he  sajs  (Moore  e.  Edwards,  4  Yea.  24) : 
"  ^niere  ib  a  cms  in  Atkjiu  tint  mislead)  people  where  Lord'  Hardwicke  ia 
itated  to  hare  overruled  the  defence  upon  tlie  statute  merely  on  the  ground 
that  the  agreement  wag  admitted.  I  had  occasion  to  look  into  that,  and  It 
IB  a  complete  miwtatement.  It  appears  by  Lord  Hardwicke's  own  notes  that 
it  waa  upon  the  agreement  baring  been  in  part  executed  that  he  determined 
the  case." 

■  See  his  dietum  in  Lacon  o.  Mertina,  3  Atk.  S. 

*  Eyre  v.  Irisen,  and  Stewart  v.  Careless,  cit«d  2  Bro.  C.  C.  £63,  564 ; 
Waiters  d.  Morgan,  2  Cox,  369 ;  Whitbread  v.  Brockhunt,  1  Bro.  C.  C. 
416;  Whitchurch  t>.  Bevis,  2  Ib.  559.  566,  569;  Sondeau  v.  Wyalt,  2  H. 
Bl.  68 ;  Moore  c.  Edwards,  4  Vea.  23 ;  Cooth  ».  Jackson,  6  Vea.  17,  37 ; 
Eowe  t>.  Teed,  16  Vea.  875 ;  Blagden  o.  Bradbear,  12  Vea,  466,  471 ;  Kine 
V.  Balfe,  2  Ball  &  Beat.  848 ;  Luckett  e.  Williamsan,  37  Mo.  3B8 ;  Burt  c. 
TTilaon,  28  Cal.  632. 

°  Blagden  v.  Bradbear,  tvpra. 

*  Thompson  e.  Tod,  Pet.  C.  C.  388 ;  Steams,  v.  Hubbard,  6  Greenl. 
(Me.)  822 ;  Argenbright  v.  Campbell,  3  Hen.  &  Munf.  (Ta.)  144 ;  Winn  «. 
Albert,  2  Ud.  Ch.  Dec.  169 ;  b.  c.  nom.  Albert  d.  Winn.  6  Md.  66 ;  Hol- 
Itngshead  v.  McKenzie,  8  Geo.  457 ;  Barnes  v.  Teague,  1  Jones,  £q.  (N. 
C.)  277 ;  Thompson  e.  Jamesson,  1  Cranch,  C.  C.  295. 
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forinauce  cao  have  no  other  effect  than  to  let  in  the  plaintiff  to 
prove  the  contract  aliunde  where  it  is  not  confessed.' 

§  516.  According  to  a  case  before  Lord  Thorlov,  it  would 
seem  to  have  been  considered  by  him  that  vhere  a  bill  in 
equity  charges  acts  of  parf^-perfonnance  or  other  equitable  cir- 
cumatanceB  to  avoid  the  bar  of  the  statute,  it  is  impossible  for 
the  defendaut  to  plead  the  statute  in  bar;  for  in  that  case  the 
plea  averring,  first,  that  there  vas  no  contract  in  vriting,  and 
secondly,  that  there  had  been  no  acts  done  in  part-performance, 
was  overruled  as  double.'  The  bill,  in  fact,  seems  to  have 
asserted  two  grounds  of  relief,  a  written  agreement  and  acts 
done  in  part-pcrformanoe,  thus  making  a  double  case,  both 
branches  of  which  the  defendant  sought'  to  meet  in  his  plea. 
It  is  remarked,  however,  by  a  much  esteemed  writer,  that  it 
may  be  questiouable  whether,  at  this  advanced  era  of  equity 
pleading,  such  an  objection  should  be  suffered  to  prevail,  as 
this  mode  of  pleading,  though  undoubtedly  loose  and  improper, 
technically  speaking,  had  been,  for  a  period  long  preceding, 
acknowledged  and  tolerated.^ 

§  516  a.  Whether  the  rule  that  a  defendant  may  insist 
upon  the  statute,  though  admitting  the  agreement  charged, 
applies  equally  in  cases  of  trvsU,  is  a  question  which  has  been 
agitated  to  some  estent,  and  is  of  manifest  importance.  Lord 
Redesdale  speaks  of  it  as  a  questaou  "  upon  which  it  may  be 
very  difficult  to  make  a  satisfactory  distinction."*    The  admis- 

■  Thompson  n.  Tod,  Peten,  C.  C.  380. 

*  Wbitbread  «.  Brockharat,  I  Bra.  C.  C.  401. 

'  BesiDU'c  ElemeDt*  of  Pleas  in  Eqaitj,  174.  Snch,  alio,  would  Mem 
to  be  the  iDcliDAtion  of  Lord  Redeadale'i  mind,  from  a  eomparison  of  tbe 
■everal  pusagea  of  bia  work  on  Pleading  (Miif.  PI.  340,  S49,  266,  267), 
bearing  upon  this  question.  In  hia  second  edition  ha  atatei  tbe  Mttled  rale 
to  be  tlut  "  if  any  natter  i*  charged  in  tbe  bill,  whidi  maj  avoid  tlie  bar 
created  hj  tbe  statute,  that  matter  must  be  denied  bj  waj  of  avernient  in 
tiie  plea,  and  muat  be  denied  particularly  and  preciaely  hj  way  of  answer  to 
support  the  plea."  (pp.  212-214.)  In  bis  last  edition,  he  states  tbia  ai 
what  had  been  the  rule,  deferring,  apparently  with  Bome  reluctance,  to  Lord 
Thurlow'a  decision  in  Whttbread  e.  Brockhnret.  See  ante,  %  607,  as  to  this 
difficulty  in  regard  to  the  manuer  of  pleading  having  grown  out  of  the  dia< 
oie  of  special  replications.  *  Mitf.  Eq.  PI.  266. 


>vGoo»^lc 


CB.  ZX.]  PLEADING.  491 

sioD  of  the  trust  hj  the  defendant's  ansver  is  Busceptible,  it  is 
«ud,  of  being  considered  as  a  declaration  of  trust  in  writing.' 
But  at  the  same  time  it  is  admitted  tliat,  to  the  same  extent, 
AD  admission  of  an  agreement  must,  upon  the  same  principle, 
be  considered  as  a  memorandum  of  the  agreement,  and  that 
it  is  difficult  to  see  why  the  defendant  should  not  be  allowed 
to  insist  upon  the  statute,  notwithstanding  such  admission,  in 
one  case  aa  well  as  in  the  other.'  Indeed,  it  may  well  be  said, 
Uiat  whether  the  admission  in  either  case  is  or  is  not  properly 
to  be  taken  as  a  manifestation  of  the  ti-ust  or  a  memorandum 
of  the  agreement,  within  the  meaning  of  the  statute,  must 
depend  upon  the  question  whether  the  defendant  is  allowed 
neyertheless  to  insist  upon  the  statute.  If  be  is,  it  can  hardly 
be  that  bis  admission  amounts  to  the  required  manifestation  or 
memorandum,  seeing  that  it  is  in  his  power  to  nullify  the 
whole  efiect  of  it  in  the  same  pleading.' 

§  .517.  We  hare  seen  at  an  earlier  page  that  a  man  might 
be  convicted  of  pei^uiy  for  falsely  swearing  to  a  contract 
within  tlie  Statute  of  Frauds,  on  the  ground  that  the  testimony 
was  not  immaterial  when  in  fact  it  proved  the  promise ; 
though  it  might  have  been  incompetent,  if  objected  to  in 
season.*  It  has  been  held,  however,  by  Chief-Justice  Abbott, 
at  nUi  priut,  tliat  where,  in  au  answer  in  chancery  to  a  bill  filed 
against  the  defendant  for  a  specific  performance  of  an  agree- 
ment relating  to  the  purchase  of  land,  the  defendants  denied 
having  entered  into  any  such  agreement,  and  relied  upon  the 
Statute  of  Frauds,  they  were  not  guilty  of  perjury  upon  its 
being  proved  that  they  had  entered  into  such  an  agreement 
verbally.  The  Chief  Justice  said :  "  The  statute  for  the 
wisest  reasons  declares  that  agreements  of  this  description 
shall  not  be  enforced  unless  they  are  reduced  into  writing. 
These  defendanta,  tlierefore,  having  insisted  upon  the. statute 
in  their  answer,  the  question  is  whether  under  such  circum- 
stances, the  denial  of  an  agreement  which  by  tlie  statute  is  not 
binding  upon  the  parties  is  material.  I  am  of  opinion  that 
it  was  utterly  immaterisil.    It  is  necessary  that  the  matter 

'  Ibid.  J  Stoiy,  Eq.  PI.  §  766.    '  Ibid.    '  Ante,  §  498.    *  AnU,  §  136. 
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sworn  to  and  said  to  be  false  ehonld  be  material  and  relevant 
to  tbe  matter  in  issue.  The  matter  here  sworn  to  is  in  my 
judgment  immaterial  and  irrelevant,  and  the  defendants  must 
be  acquitted."  ^  In  this  case,  it  will  be  observed,  the  testimony 
given  by  the  defendant  did  not  prove  the  contract,  all  parol 
proof  of  it  having  been  barred*  by  their  reliance  upon  the 
statute ;  whereas  in  the  case  before  referred  to,  that  bar  not 
having  been  interposed,  the  testimony  was  competent  and 
material,  and  did  prove  the  contract.  Lord  Mans&eld  relates 
a  case,  which  he  speaks  of  as  remarkable,  where  the  defendant 
bought  an  estate  for  the  plaintiff;  Uiere  was  no  writing,  nor 
was  any  part  of  the  money  paid  by  the  plainUff ;  the  defend- 
ant articled  in  his  own  name  and  refused  to  convey,  and  by  his 
answer  denied  any  trust ;  parol  evidence  was  rq'ected,  and 
the  bill  was  dismissed;  the  defendant  was  afterwards  in- 
dicted for  peijury,  tried,  and  convicted  upon  evidence  of  the 
plaintiff  confirmed  by  circumstances  and  the  defendant's  dec- 
larations ;  tlie  plaintiff  then  petitioned  for  a  supfdemental  bill 
in  the  nature  of  a  bill  of  review,  stating  this  conviction,  but 
the  bill  was  dismissed  because  the  conviction  was  not  evidence.' 
It  would  appear  from  his  Lordship's  account  of  the  case  that 
the  Statute  of  Frauds  was  insisted  upon  by  the  defendant,  as 
upon  no  other  ground  could  parol  evidence  of  the  contract 
have  been  r^ected.  If  so,  it  conflicts  with  the  decision  of 
Chief-Justice  Abbott,  and  is  overruled  by  it  so  far  as  tlie  pro- 
priety of  the  conviction  for  perjury  is  concerned  ;  but  it  seems 
it  may  stand  upon  the  general  rule  that  when  the  defendant 
does  not  choose  to  admit  the  agreement  and  thereby  waive  the 
benefit  of  the  statute,  the  truth  of  his  denial  cannot  be  inquired 
into  by  means  of  parol  evidence. 

§  518.  The  next  question  is  upon  the  form  or  ingredients 
of  a  proper  plea  or  answer  insisting  upon  the  statute."    Id 

'  Bex  e.  DunBtoQ,  %.  A  Moo.  109. 

*  BfuUett  0.  Ptckertgill,  Trio.  T.  32  &  S3  Geo.  II.  cited  in  Abnh&ma  e. 
Bnnn,  4  Burr.  2256,  and  4  Eatt,  677,  in  nntu. 

*  For  form  of  plea  of  tha  statute  to  bill  for  specific  perfornumce  of  a 
parol  agreement,  accompaiiied  hj  an  mawer  to  the  mattan  stated  in  the  bill 
teading  to  ahow  part-perfonuance,  see  Whitdmrch  e.  Bevia,  2  Bro.  C  C 
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equity,  the  defeudaafa  plea  of  the  statute  must  contEun  nega- 
tive avennents  to  the  effect  that  there  was  no  writing  executed 
aa  required  by  the  statute.'  And  when  the  bill  charges  any 
such  equitable  circumstances  as  might  avoid  the  bar  of  the 
statute,  they  must  be  traversed  generally  by  way  of  averment 
in  the  plea,  and  particularly  and  precisely  by  way  of  answer  to 
support  the  plea.'  So,  also,  where  the  bill,  though  not  stating 
any  such  equitable  circumstances,  alleges  the  agreement  to 
have  been  in  writing,  and  charges  facts  in  evidence  thereof, 
negative  averments  must  be  put  in  hy  the  defendant  against 
these  allegations."  At  law,  the  earlier  cases  leave  it  doubtful 
whether  the  correct  practice  was  to  couple  the  plea  of  the 
statute  with  a  denial  that  the  contract  sued  upon  was  reduced 
to  writing  according  to  its  requirements.  In  Lllley  v.  Hewitt, 
decided  in  the  Exchequer  in  1822,  the  action  was  upon  a 
guaranty,  and  the  plea  averring  that  there  was  no  agreement 
or  note  or  memorandum  stating  the  consideration,  in  writing 
signed  by  the  defendant,  was  held  bad  on  special  demurrer. 
Mr.-  Baron  Wood,  with  whom  the  rest  of  the  court  appear  to 
have  concurred,  said  the  plea  appeared  to  him  to  be  alti^ther 
new,  that  he  had  never  before  met  with,  nor  did  he  ever  hear 
of,  such  pleas  as  a  bar  to  an  action  of  that  nature,  and  be 

559 ;  Tod  He^rthDjaen's  Eq.  Dr&ft.  107.  For  form  of  ansirer  inaiatiog  on 
the  same  benefit  of  the  statute  m  if  it  bad  been  pleaded,  see  Ctutis,  Eq. 
Prec  197,  im 

■  Mitf.  Eq.  PI.  26fi ;  Welf.  Eq.  PI.  326 ;  Stenut  r.  Careleu,  cited  2  Bro. 
C  C.  565 ;  Dick.  42 ;  Uoore  o.  Edwards,  4  VeB.  23 ;  Bowera  v.  Cator,  lb. 
91 ;  Evans  c.  Harrii,  S  Yea.  &  Bca.  S64 ;  Mussell  t>.  Cooke,  Prec.  Qi.  533 ; 
Bean  t>.  Valle,  2  Mo.  126 ;  Dinkel  c.  Gundelfinger,  36  Mo.  172. 

•  Taylor  v.  Beech,  1  Vea.  Sen.  297;  Bowera  n.  Cator,  supra;  Rowe 
o.  Teed,  16  lb.  378;  Erana  d.  Harria,  mpra;  Cooth  e.  Jackson,  6  Tea. 
12 ;  HaU  d.  Hall,  1  GiU  (Md.),  883 ;  Cozine  v.  Graham,  2  Paige,  Oh.  (N.  Y.) 
177 ;  Champlin  ».  Parish,  11  Paige.  Ch.  (N.  Y.)  405 ;  Harris  v.  Knickei^ 
backer,  6  Wend.  (N.  Y.)  638;  Thompson  b.  Tod,  Pet.  C.  C.  888; 
Chambers  v.  Masaej,  7  Ired.  Eq.  (N.  C.)  286;  Meacb  v.  Stone,  1  Chip, 
(Verm.)  188  j  Miller  p.  Gotten,  6  Geo.  341 ;  Tarleton  p.  Vietes,  1  Gilm. 
(Bl.)  470,    But  see  ante,  S  516. 

*  Evana  tr.  Harris,  lupra;  and  see  Jones  v.  Davis,  16  Tes.  262. 
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condemnfld  them  ia  Uie  atrongeBt  langu^e,  as  leading  to  great 
prolixity  and  confuBion  in  pleading.'  But  in  Maggs  v.  Ames, 
a  few  years  later,  the  Conrt  of  Common  Pleas  held  a  Bimilar 
plea  to  be  good  ;  without  any  allusion  made  to  Lilley  v.  Hewitt 
by  the  court  or  in  argument.'  Again,  Lord  Tenterden,  in  the 
House  of  Lords,  where  a  similar  plea  was  presented,  said  he 
inclined  to  think  it  bad  ;  but  he  did  not  find  it  necessary  to 
pass  upon  tlie  point."  In  1833  the  New  Bules  were  passed,  by 
which,  among  other  things,  it  is  ordered  that  the  general  issue 
shall  operate  only  as  a  denial  in  fact  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from  which  tite  con- 
tract or  promise  alleged  is  implied  by  law.*  It  was  soon  settled 
that  under  the  general  issue,  as  thus  restncted,  (he  defence  of 
want  of  written  memorandum  might  still  be  taken,^and  therein 
the  case  of  Magga  v.  Ames  is  considered  to  be  oTermled.  Later 
cases  have  established  that  s  plea  that  the  alleged  agreement 
was  not  reduced  to  writing,  etc.,  is  bad  on  demurrer,  as 
amounting  to  an  ai^mentative  denial  of  the  contract  or  of  the 
facts  from  which  it  is  implied  by  law,  within  the  New  Bules." 

§  519.  The  language  of  the  plea  or  answer  in  setting  np 
the  statute  must  be  clear  and  explicit  to  that  end.  Where 
a  defendant  by  his  answer  formally  alleged  that  no  formal  noto 
of  the  agreement  charged  was  made,  and  denied  that  any  bind- 
ing agreement  ever  existed,  but  did  not  expressly  claim  the 
benefit  of  the  Statute  of  Frauds,  he  was  held  to  be  not  entitled 
to  the  benefit  of  it  at  the  hearing.'  So  with  an  allegation  in 
the  answer,  "  that  the  contract  ia  void  in  law  and  that  the  de- 

■  Lilley  v.  Hewitt,  11  Price,  494. 

'  Maggs  e.  Amee,  4  Bing.  470.    The  form  there  nutaiiied  u  ioterted  hj 
Mr.  Chitt]'  in  hia  Tolame  of  Precedentt.    2  Cbit.  Fl.  909. 
a  LyugLt  P.  Walker,  fi  Bligb,  N.  R.  1. 

*  HU.  T.  4  WiU.  ir. 

>  Jobiuoii  V.  Dodgaon,  2  Ueec  &  WeU.  663 ;  Buttemere  f .  Bxyta,  b 
Mecs.  &  Wela.  456;  Eutwood  n.  Kenjon,  11  Adol.  &  EH.  438. 

*  Leaf  t>.  Tuton,  10  Meei.  A  Wels.  893 ;  Resde  e.  Lamb,  6  W^,  HorL 
&  Gord.  130. 

'  Skinner  v.  McDoiull,  2  De  Gex  &  S.  266. 
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fendant  is  not  bound  to  perform  the  same."^  And  where  the 
answer  to  a  bill  for  the  specific  performance  of  a  contracfc^for 
the  sale  of  land,  eet  up  that  the  writing  produced  was  signed 
by  the  defendant  for  another  purpose  and  not  to  acknowledge 
the  agreement,  and  concluded  with  Bubmitting  to  the  court 
whether  it  were  "  such  an  agreement  aa  was  required  by  law 
and  eqoity  to  compel  the  defendant  to  make  the  sale  and  con- 
TOTanoe  claimed,"  eto.,  the  Supreme  Court  of  the  United 
States  doubted  whether  it  was  a  sufficient  setting  up  of  the 
statute,  though  the;  did  not  find  it  necessary  to  determine  the 
point' 

§  520.  Next,  as  to  the  extent  of  the  protection  afforded  the 
defendant  bj  his  plea  or  answer  setting  up  the  statute.  This 
presents  the  inquiry,  whether  he  is  thereby  protected  from  dis- 
covery as  to  the  fact  of  the  making  of  the  agreement ;  and  it 
Is  a  question  the  most  difficult  in  itself,  and  the  most  embar- 
rassed by  con^ctii^  deoisions  and  dicta,  of  any  which  have  so 
far  arisen  upon  the  subject  of  pleading  under  the  Statute  of 
Frauds. 

§  521.  The  position  that  the  defendant  cannot  plead  the 
statote  in  bar  of  the  discovery,  is  principally  rested  upon  the 
rule  of  equi^,  that  every  defendant  is  bound  to  confess  or  deny 
all  facts  which,  if  confessed,  would  give  the  plaiutiff  a  claim  or 
title  to  the  relief  prayed,  and  that,  as  equity  would  decree  a 
parol  agreement  if  confessed,  the  defendant  must  confess  or 
deny  it.  "  But  in  applying  this  rule,"  says  an  eminent  writer, 
with  a  force  and  discrimination  displayed  by  none  other  upon 
this  vexed  question,  "it  is  previously  material  to  ascertain 
whether  the  Statute  of  Frauds  has  not  in  such  a  case  relieved 
the  defendant  from  ^is  general  obligation.  The  prevention  of 
fraud  and  perjury  is  the  declared  object  of  the  statute ;  and  the 
decreeing  of  a  parol  agreement  when  confessed  by  the  defend- 

■  Tnupell  v.  WoodwArd,  2  SandC  Ch.  (N.  T.)  143.  See,  alio,  Rhodes 
V.  Rhodes,  3  lb.  288. 

■  Barry  v.  Coombe,  1  Fet.  (S.  C.)  &10.  See,  Arther,  on  this  inbiect.  Small 
V.  OwingB,  1  Md.  Ch.  Dec.  863;  Harrison  d.  Harrison,  lb.  SSI;  EdeliQ  v. 
CUrkson,  3  fi.  Mon.  (Kj.)  dl. 
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ant,  and  the  statute  not  insisted  on,  is  evidentl;  cooBistent  with 
each  object ;  nam  quiique  renuntiare  potest  juri  pro  le  tnfro- 
ducto.  But  if  the  defendant  be  bound  to  confess  or  deny  the 
parol  agreement,  bis  ansver  must  be  either  liable  to  contradic- 
tion or  not  liable  to  contradiction.  If  the  defendant's  answer 
be  liable  to  contradiction  by  evidence  aliunde,  the  evil  arising 
from  contradictory  evidence,  which  the  statute  proposed  to 
guard  against,  would  neceBsarily  result.  If  the  defendant's 
answer  be  not  liable  to  contradiction  by  evidence  (Uiwndey  the 
rule  would  furnish  a  temptation  to  peijury,  by  giving  the 
defendant  a  certain  interest  in  denying  the  agreement ;  since 
if  he  confessed  it,  he  would  be  bound  to  perform  it.  If  the  de- 
fendant be  bound  to  confess  or  deny  the  parol  agreement  in- 
sisted on  by  the  plaintiff,  one  of  the  above  consequences  would 
necessarily  epsue  ;  which  of  the  two  is  hkely  to  prove  the  most 
mischievous,  were,  perhaps,  diSicult  to  decide ;  for  though  the 
perjury  which  may  take  place  if  contradictory  evidence  were 
allowed,  is  an  evil  of  considerable  size,  yet  the  defendant  being 
liable  to  be  contradicted,  might  operate  as  a  check  on  his  falsely 
denying  that  which  was  truly  alleged."  ' 

§  522.  And  so  Loi'd  Thurlow,  upon  one  of  several  occasions 
an  which  a  case  presenting  this  question  was  argued  before 
him,  remarked  that  the  court  had  laid  down  two  exceptions, 
by  which,  if  they  were  to  be  sustained,  it  amounted  to  the 
same  thing  as  if  the  statute  liad  made  the  exception  of  the  two 
cases,  that  is,  where  the  agreement  is  confessed  by  the  answer, 
or  where  there  is  a  part-performance ;  that  in  the  latt«r  case 
the  defendant  must  answer  to  the  ^eement  as  well  aa  to  the 
part-performance  ;  that  as  to  the  former,  it  was  a  clear  excep- 
tion from  the  statute,  that  the  danger  of  fraud  and  peijury 
was  avoided,  where  the  defendant  admitted  the  agreement; 
that  if  the  party  might  or  might  not  take  advantage  of  the 
statute  by  insisting  or  not  insisting  upon  it,  there  was  no  foun* 
dation  for  the  exception,  but  if  the  exception  was  founded,  it 
made  it  Jike  any  other  equitable  case.  "  But,"  he  asks, "  what 
'  FoDbl.  Eq.  Book  I.  Cbftp.  IIL  §  8,  note  d. 


>vGoo»^lc 


CH.  IX.]  PLEADING.  497 

will  become  of  the  statute  ?  The  agreemect  will  not  be  sub- 
taioed,  unless  the  defeodant  coafeases  the  agreement  hj  his 
answer;  you  shall  not  prove  it  aliunde."  Nevertlieless,  he 
comes  to  the  conclusion  that  even  if  the  bill  stated  only  the 
agreement,  without  alleging  part-performance,  a  pure  plea  of 
the  statute  would  not  suffice,  but  the  defendant  must  answer  to 
the  agreement.^ 

§  62S.  Again,  it  is  obvious,  upon  a  careful  ezaminatiou  of 
the  cases,  that  the  doctrine  that  the  defendant  could  not  plead 
the  statute  in  bar  of  the  discovery  as  to  the  f^ct  of  tlie  agree- 
ment, is  closely  connected  with  the  doctrine,  which,  as  we  have 
seen  is  no  longer  maintained,  that  upon  a  confession  of  the 
t^reement  by  answer  the  court  will  enforce  it,  although  the 
defendant  insist  upon  the  benefit  of  the  statute.  Thus,  Lord 
Thurlow  says,  in  the  case  just  referred  to  :  "  Where  a  court  of 
equity  said  that  if  a  parol  agreement  came  out,  there  should 
be  a  specific  performance,  they  said  it  was  matter  of  honesty  to 
carry  it  into  execution.  If  I  say  that  upon  a  parol  agreement 
appearing  it  shall  be  performed,  I  must  say  I  shall  compel  the 
discovery  whether  there  was  a  parol  agreement  or  not,"  '  for, 
as  he  adds  in  another  place,  "  the  discovery  is  only  an  incideut 
to  the  natural  justice  of  performing  the  unwritten  agreement."  ' 
And  so  Lord  Macclesfield  said  in  an  early  case  :  "  The  defend- 
ant ought  by  answer  to  deny  tlie  agreement,  for  if  she  confessed 
the  agreement  the  court  would  decree  a  performance,  notwitli* 
standing  the  statute,  for  that  such  confession  would  not  be 
looked  upon  as  peijury,  or  intended  to  be  prevented  by  the 
statute."  *  It  is  thus  apparent  that  the  doctrine  against  allow- 
ing the  statute  to  be  pleaded  in  bar  of  the  discovery,  has  been, 
by  the  course  of  later  and  sounder  decisions,  deprived  of  its 
chief  foundation  in  principle ;  if,  indeed,  it  has  not  become 
entirely  nugatory. 

>  Whitchurch  e.  Bevis,  2  Bro.  C.  C.  566,  567.  Sauh  teenu  to  b«  tlie  con- 
durion  of  his  Lordship,  and  is  the  oo\y  one  wbii-h  makes  the  report  of  the 
ewe  (which  is  quite  defectJTe  and  confiised)  consistent  with  iUelt.  See  Mr. 
Belt's  note  to  page  667  of  the  report. 

'  Ibid.  060.         '  Ibid.  561.        '  ChUd  n.  Godolpbin,  1  Dick.  S9. 
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§  524.  Before  ezamiuing  the  cases  bearing  upon  this  ques- 
tion, however,  one  more  quotation  may  be  pardoned,  in  order 
that  the  objections  in  reason  to  compelling  a  discovery  may 
be  fully  illustrated.  In  a  case  in  the  highest  court  of  Judica- 
ture in  Virginia,  Mr.  Justice  Tucker  says :  "  I  am  of  opinion 
that  with  respect  to  all  promises,  agreements,  and  contracts, 
within  the  purview  of  the  statute,  if  not  reduced  to  writing,  and 
signed  pursuant  to  the  statute,  and  if  nothing  be  done  in  per- 
formance of  them,  whereby  the  actual  state  of  the  parties,  or  one 
of  them,  is  materially  affected,  they  ought  to  be  considered  aa 
impejfeet  and  incomplete,  so  as  to  be  incapable  of  supporting  a 
suit  either  at  law  or  in  equity ;  consequently,  that  wherever  a 
defendant  to  a  bill,  for  the  specific  performance  of  a  parol 
agreement,  pleads  and  relies  upon  the  statute,  he  is^not  com- 
pellable to  tmswer  as  to  the  agreement,  and  cot^aB  or  deny 
it,  but  may  protect  himself  from  such  answer  by  his  plea ; 
and  where  offered  and  insisted  on,  it  ought  to  be  allowed ;  for 
by  compelling  a  defendant  to  answer  after  he  has  daimed  the 
protection  of  the  statute  by  bis  plea,  the  inducement  to  peijury, 
which  it  is  the  object  of  the  statute  to  prevent,  will  be  increased 
in  tenfold  proportion."  ^ 

§  &25.  The  first  case  in  which  this  question  appears  to  have 
been  raised  was  that  of  Child  v.  Qodolphin,  decided  by  Lord 
Macclesfidd,  in  1723,  where  it  was  held  that  the  defendant 
ou^t  by  answer  to  deny  the  agreement,  and  a  plea  of  the 
statute,  not  denying  the  parol  agreement,  was  ordered  to  stand 
for  an  answer.' 

§  526.  In  CottJngton  v.  Fletcher,  1740,  the  same  question 
arose  upon  a  trust,  upon  which  the  plaintiff  alleged  that  the 
defendant  had  taken  a  certain  advowson,  and  the  defendant 
{deaded  the  Statute  of  Frauds  in  bar  of  the  discovery,  but  by 

■  Aifeabright  e.  Campbell,  S  Hen.  &  Mnnf.  161,  162. 

■  CfaUd  e.  Godolphio,  1  Dick.  S9.  Bui  see  the  case  of  Hollia  e.  WUte- 
ing,  where  Lord  Keeper  North  said,  u  early  u  1683,  that  if  a  plaintifF  laid 
in  hia  bill  that  it  vaa  part  of  the  agreement  that  it  ihould  be  put  in  writing, 
it  would  pctiiUj/  require  an  tmnaer.    1  Veni.  Ifil. 
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his  aosver  admitted  that  the  advovsoD  Taa  assigned  to  him 
for  the  purposes  chai^d  by  the  hill.  Lord  Hardwicke  said 
that  "  undoubtedly  if  the  plea  stood  by  itself  it  might  have 
been  a  sufficient  plea ;  but  as  coupled  with  an  ausver  admit- 
ting the  facts,  it  was  OTerruled.' 

§  527.  Again,  in  Taylor  v.  Beech,  1749,  a  case  of  i^;ree- 
ment  for  securiug  a  wife's  independent  property  at  her  mar- 
riage, the  defendant  denied  having  entered  into  any  written 
^eement,  and  pleaded  the  statute  in  bar  of  any  discovery  as 
to  the  parol  agreement.  Lord  Hardwicke  overruled  the  plea 
because  of  the  equitable  circumstances  aUeged,  although,  as  he 
said,  "  the  Statute  of  Frauds  was  a  protection  against  the 
defendant's  making  a  discovery  of  a  parol  agreement,  and 
might  he  pleaded  as  well  to  the  discovery  as  relief."  " 

§  528.  The  same  question  was  argued  very  fully  before  the 
House  of  Lords,  in  the  case  of  Whaley  v.  B^uel,  in  1765. 
The  plaintiff's  bill  was  for  a  specific  execution  of  an  oral  agree- 
ment for  the  sale  of  land,  and  the  defendant  pleaded  the  Statute 
of  Frauds  in  bar  both  of  the  discovery  and  relief.  The  plea 
having  been  allowed  by  the  Lord  Chancellor  of  Ireland,  an 
appeal  was  taken  to  the  House  of  Lords  and  was  there  dis- 


§  S29.  The  case  of  Whitchurch  v.  Bevis,  before  Lord  Thup- 
low,  was  first  heard  in  1786,  and,  after  several  rehearings  and 
full  arguments,  was  finally  determined  three  years  later.  The 
bill  was  for  a  specific  performance  of  an  agreement  to  sell  a 
house  for  an  annuity,  and  stated  certain  facts  in  the  way  of 
part-performance,  the  agreement  not  having  been  reduced  to 
writing ;  the  defendant  pleaded  the  Statute  of  Frauds,  both  as 
to  the  discovery  and  relief,  but  did  not  aver  in  his  plea  that 
there  was  no  parol  agreement.     Lord  Thurlow,  after  the  first 

■  CottingtoD  V.  Fletdier,  2  Atk.  165. 

■  Ttjlot  o.  Beech,  1  Tet.  Sen.  297. 

■  Wbftle;  e.  Bsgnel,  1  Bro.  F.  C  S46,  Tomlins's  ed.  The  report  tar- 
niibes  no  opinioiu  in  yie  use ;  onlj  ft  brief  note  of  judgment  at  the  end  of 
the  argomenta. 
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hearing  upoa  the  plea,  ordered  the  cause  to  stand  over  that  it 
might  be  argued  upon  the  form  of  the  plea  itself,  remarking 
that  if  the  rule  vas  right  that,  upon  an  agreement  appearing 
b7  the  answer,  though  not  in  writing,  it  should  be  enforced, 
notwithstanding  the  defendant  insisted  upon  tlie  statute,  he 
saw  no  reason  why  there  should  not  be  a  discovery,  for  the 
discovery  waa  only  an  incident  to  the  natural  justice  of  per- 
forming the  unwritten  agreemeut'  At  a  aubsequent  hearing, 
bis  Lordship  overruled  the  plea,  and  ordered  it  to  stand  for  an 
answer,  with  liberty  to  except  and  to  reserve  the  beno&t  of  the 
plea  to  the  hearing.  After  stating  tlie  view  upon  which  he 
proceeded,  and  which  has  already  been  referred  to,^  he  says, 
"  I  am  aware  that  except  the  case  determined  by  Lord  Mac- 
clesfield, there  is  no  other ; '  the  opinion  I  give  is,  that  if 
nothing  had  been  stated  in  the  bill  but  a  parol  agreement,  if 
the  defendant  [Jeads  he  must  support  bis  plea  by  an  answer 
denying  the  parol  agreement,  the  only  effect  of  the  statute 
being  that  it  shall  not  be  proved  aliunde.  If  he  answers  and 
says  there  waa  no  parol  agreement,  I  think  that  no  evidence 
that  can  be  given  will  sustain  the  suit.  If  this  doctrine  be  not 
maintainable,  the  judgmeut  I  am  giving  is  wrong."*  Finally, 
in  delivering  judgment  upon  the  whole  case,  he  asserts  the 
same  view ;  but,  an  answer  having  been  filed,  in  which  tlie 
^reement  charged  was  confessed,  the  plea  of  the  statute  as  to 
the  rehef  was  allowed.^ 

§  530.  A  few  years  later,  in  the  case  of  Moore  t>.  Edwards, 
Lord  Loughborough  seems  to  have  taken  the  rule  as  settled, 
according  to  the  view  expressed  by  Lord  Tlmrlow.  Upon  a 
bill  for  specific  performance  of  a  verbal  agreement  to  make 
a  lease,  the  defendant  pleaded  the  statute  and  made  answer, 
denying  that  the  aot«  alleged  were  done  in  part-performance, 

■  WlitcbuKh  c.  Beni,  2  Bro.  C  C.  661. 
*  Jnle,  §  C22. 

■  Child  p.  Godolphm.  1  Diuk.  39.  Hi«  Lorasbip'*  atteniion  doea  not 
seem  to  have  been  called  to  tha  various  dicia  before  referred  to  in  the  text. 

<  2  Bro.  C.  C.  668,  667. 
'  2  Bro.  C.  C.  667-669. 
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as  was  charged  ia  the  bill.  Lord  Loughborough  held  the 
answer  to  be  argumentative,  and  ordered  the  plea  to  stand  for 
answer  with  libertj  to  except,  benefit  to  be  saved  at  tlie  hear- 
ing ;  and  on  the  defendant's  moving  that  the  words, "  with 
liberty  to  except,"  be  struck  out,  or  the  following  added,  "  ex- 
cept as  to  such  part  of  the  said  plea,  which  insists  upon  the 
Statute  of  Frauds  and  Perjuries,  in  bar  to  the  discovery  of  the 
t^reement  therein  mentioned,"  hia  Lordship  said  tlie  order  vas 
right,  and  added,  *'  saving  the  benefit  of  the  plea  to  the  hear- 
ing gives  you  a  right  to  insist  upon  the  Statute  of  Frauds  as  a 
defence  to  the  suit,  but  it  does  not  exempt  you  from  the  dis- 
covery."^ 

§  531.  But  in  the  latest  English  case,  bearing  upon  this 
question.  Lord  Eldon  puts  the  case  of  a  defendant  answering 
as  to  the  acts  of  part-performance,  when  alleged,  and  insisting 
that  he  was  not  bound  to  answer  whether  there  was  a  parol 
f^reement  or  not,  as  raising  a  difficulty  which  he  had  never 
been  able  to  get  over ;  and  this  certainly  goes  to  show  that  he 
did  not  regard  it  as  settled  that  the  statute  could  not  be  pleaded 
in  bar  of  discovery.' 

§  532.  Upon  tlie  whole,  it  would  seem  to  be  by  no  means 
clear  but  that  the  present  English  doctrine,  whatever  earlier 
decisions  may  go  to  establish,  is  against  allowing  the  bar  to 
the  discovery.  Lord  Redesdale,  than  whom  there  is  no  higher 
autliority  upon  questions  of  equity,  comes  to  the  conclusion,  in 
the  last  edition  of  his  treatise  on  Equity  Pleadings,  that  "it 
may  now  be  doubtful  whether  a  plea  of  the  statute  ought  in 
any  case,  except  perhaps  the  case  of  a  trust,'  to  extend  to  any 
discovery  sought  by  the  bill."  *  Other  text  writers,  however, 
f^pear  to  entertain  a  contrary  opinion.'' 

§  533.  In  our  own  country,  the  weight  of  judicial  author- 
ity  may  be  said  to  be  in  favor  of  allowing  the  bar  to  the  dis- 

■  Moore  D.  Edwftrda,  4  Yes.  23. 

■  Rowe  t>.  Teed,  15  Ve».  872. 

■  Post,  §  634. 

•  Miif.  PI.  (6tli  Amer.  from  fith  Lond.  ed.)  309-312, 

*  Cooper,  Eij.  PI.  356 ;  Story,  Eq.  PI.  S  763. 
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COTery,  the  courts  both  of  Vermont '  and  Virginia '  having 
adopted  that  position  as  agreeable  to  the  soundest  principles 
and  the  most  approved  precedents.  It  must  he  observed,  how- 
ever, that  the  learned  Chancellor  of  New  York  does  not  appear 
to  coincide  in  this  view,  when  he  lajs  it  down  that  if  the  bill 
states  ui  agreement  generally,  which  will  be  presumed  a  legal 
contract  until  the  contrary  appears,  the  defendant  "must  either 
plead  the  fact  that  it  was  not  in  writing,  or  insist  upon  that 
defence  in  his  answer."  ^ 

§  534.  The  same  reasoning  upon  which  it  is  maintained  that 
a  defendant  may  inaist  upon  the  statute  in  bar  of  the  discovery 
as  to  the  fact  of  the  agreement,  seems  to  apply  where  the  bill 
seeks  to  enforce  a  trust  resting  in  parol.  K  he  may,  as  wo 
have  seen  it  is  the  better  opinion  that  he  may,  insist  upon  the 
statute  in  bar  of  the  execution  of  the  trust,  it  is  nugatory  to 
force  him  to  discover  as  to  its  existence.  There  appears  to  he 
no  case  in  which  the  question  has  been  distinctly  under  oonsid- 
eratioQ.  The  oases  where  a  discovery  has  been  required  as  to 
trusts  alleged  to  be  imperfectly  declared,  or  illegal  or  fraudu- 
lent, are  not  applicable ;  as  there  the  answer  is  made  evidence 
not  to  set  ap  the  trust,  but  to  defeat  the  defenduit's  apparent 
title,  and  to  found  a  decree  for  a  resulting  trust  to  tlie  heir.* 

>  Heaoh  d.  Stone,  1  Chip.  186-168. 

'  Argenbright  e.  CunpbeU,  3  Hen.  &  Mqh.  114. 

*  Coibe  V.  Gralutm,  2  Pkige,  Ch.  177. 

•  AtUt,  §  103. 
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STATUTE  29  CAB.  U.  Cap.   3. 
Sbctiohs  1,  2,  3,  4,  7,  8,  9,  17. 

Section  1.  All  leaseB,  eetateg,  interests  of  freehold,  or  terms  of 
years,  or  B,uy  Dnoertain  ioterast  of)  in,  or  out  of  an;  mesBoages, 
manors,  lands,  tenemeats,  or  hereditaments,  made  or  created  by  livery 
and  seisin  only,  or  by  parol,  and  not  put  in  writing  and  signed  by  the 
parties  so  making  or  creating  the  same,  or  their  agents  thereunto  law- 
fully authorized  by  writiag,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only,  and  shall  not,  either  in  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater  force  or  effect ;  any 
consideration  for  making  any  such  parol  leases  or  estates,  or  asy 
fonner  law  or  usage,  to  the  contrary  notwithstanding. 

Sec.  2.  Except,  neverthelesfi,  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof  whereupon  the  rent  reserved  to 
the  landlord,  during  such  term,  shall  amount  to  two-third  parts  at  the 
least  of  the  fiill  improved  value  of  the  thing  demised. 

Sec.  8.  And,  moreover,  that  no  leases,  estates,  or  interests,  either 
of  freehold  or  terms  of  years,  or  any  uncertain  interest,  not  being 
copyhold  or  customary  interest,  of,  in,  to,  or  out  of  any  messuages, 
manors,  lands,  tenements,  or  hereditaments,  shall  be  assigned,  grent«d, 
or  surrendered,  unless  it  be  by  deed  or  note  in  writing  signed  by  the 
party  so  assigning,  granting,  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  or  by  act  and  operation  of  law. 

Sec.  4.  No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator  npon  any  special  promise,  to  answer  damages  out  of 
his  own  estate ;  2,  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  miscarriages  of 
another  person;  3,  or  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage ;  4,  or  upon  any  contract  cw 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them ;  6,  or  npon  any  agreement  that  is  not  to  he  performed 
within  the  space  of  one  year  from  the  making  thereof;  6,  unless  the 
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agreement  upon  which  such  action  ehall  be  brought,  or  some  mem- 
orandum or  note  thereof  ehall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  by  some  person  thereunto  by  him  lawfully 
authorized. 

Sec.  7.  All  declarations  or  creations  of  trusts  or  confidences  of  any 
lands,  tenements,  or  hereditaments  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party  who  ia  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will  in  writing,  or  else  they  shall  he  utterly 
void  and  of  none  effect. 

Sec.  8.  Provided  always,  that  where  any  conveyance  shall  b©  made 
of  any  lands  or  tenements,  by  which  a  tmst  or  confidence  shall  or 
may  arise  or  result  by  the  implication  or  construction  of  law,  or  be 
transferred  or  extinguished  by  ao  act  or  operation  of  law,  then,  and  in 
every  such  case,  such  tmst  or  confidence  shall  be  of  the  like  force  and 
effect  as  the  same  would  have  been  if  this  statute  had  not  been  made  ; 
any  thing  hereinbefore  contained  to  the  contrary  notwithstanding. 

Sec.  9.  All  granla  or  assignments  of  any  trust  or  confidence  shall 
likewise  he  in  writing,  signed  by  the  party  granting  or  assigning  the 
same,  or  by  such  last  wilt  or  devise,  or  else  shall  likewise  be  utterly 
void  and  of  none  efTect. 

Sec.  17.  No  contract  for  the  sale  of  any  goods,  wares,  and  mer- 
chandises for  the  price  of  £10  sterling,  or  upwards,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part-payment,  or  that  some  note  or  memorandum  in 
writing  of  the  amd  bargain,  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agent«  thereunto  lawfully  authortzed- 


STATUTE  9  GEO.  IV.  Cap.  14. 
Suctions  5,  6,  7. 

Sec.  5.  No  action  shall  he  maintained  whereby  to  charge  any  per- 
son upon  any  promise  made  after  full  age  to  pay  any  debt  contracted 
during  infancy,  or  npon  any  ratification  after  full  age  of  any  promise 
or  simple  contract  made  during  infancy,  unless  such  promise  or  rati- 
fication shall  he  made  by  some  writing  signed  by  the  party  to  be 
charged  therewith.* 

1  As  to  the  memoiandum  required  b^  tbii  Mciion,  see  Eurii  v.  Wall,  1  Ex<^. 
122  i  Hunt  i>.  Musey,  6  Bam.  &  Adol.  902 ;  Hartley  b.  Wbarloo,  11  Adol.  &  EIL 
2U;  Hyde  o.  Johmon,  2  Bing.  N.  B.  776. 
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Sec.  6.  No  action  shall  be  brought  wberebjr  to  charge  ao;  person 
upon  or  by  reason  of  any  repreientatioa  or  aesarance  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit,  ability,  traiJe, 
or  dealings  of  any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods  upon,^  unless  sach 
representation  or  assurance  be  made  in  imting,  signed  by  the  party 
to  be  charged  therewith.* 

Skc>  7.  And  whereas  by  an  act  passed  in  England  in  the  twenty- 
ninth  year  of  the  reign  of  King  Charles  the  Second,  intituled  "  An 
Act  for  the  Prevention  of  Frauds  and  Perjuries,"  it  is  among  other 
things  enacted  that  from  and  after  the  24th  day  of  Jnne,  1677,  no 
contract  for  the  sale  of  any  goods,  wares,  and  merchandise,  for  the 
price  of  ten  pounds  sterling  or  upwards,  shall  he  allowed  to  be  good 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or 
in  part  of  payment,  or  that  some  note  or  memorandum  in  writing  of 
the  said  hai^ain  be  made  and  signed  by  the  parties  to  be  charged  by 
snch  contract,  or  their  agents  thereunto  lawfully  authorized ;  And 
whereas  a  similar  enactment  is  contained  in  an  act  passed  in  Ireland 
in  the  seventh  year  of  the  reign  of  King  William  the  Third ;  And 
whereas  it  has  been  held  that  the  said  recited  enactments  do  not 
extend  to  certain  executory  contracts  for  the  sale  of  goods,  which 
nevertheless  are  wilhin  the  mischief  thereby  intended  to  he  remedied  ; 
and  it  is  expedient  to  extend  the  said  enactments  to  such  executory 
contracts ;  Be  it  enacted,  that  the  said  enactments  shall  extend  to  all 
contracts  for  the  sale  of  goods  of  the  value  of  ten  pounds  sterling  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time  of  such  contract  be 
actually  made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requisite  for  the  making  or  completing  thereof,  or 
rendering  the  same  fit  for  delivery. 


MERCANTILE  LAW  AMENDMENT  ACT,  19  &  20  Vict.  1856. 

III.  No  special  promise  to  be  made  by  any  person  after  the  passing 
of  this  Act  to  answer  for  the  debt,  default,  or  miscarriage  of  another 

1  See  ante,  in  the  text,  £  181. 

1  See  SwuD  v.  Fhillipa,  B  Ado).  &  EU.  IGT ;  Tamle7  v.  Uacgregor,  6  Man.  & 
0.  46 ;  Devaux  d.  Steinkdler,  6  Blng.  N.  R.  84 ;  Hulock  d.  Ferguwon,  T  AdoL 
&ElL8e. 
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poreon,  being  id  wriUng,  and  ei^ed  by  the  party  to  be  charged  there- 
with or  Bome  other  person  by  him  tbereanto  lawfully  authorized,  shall 
be  deemed  invalid  to  support  an  action,  suit,  or  other  proceeding  to 
chariiie  the  person  by  whom  such  promise  shall  have  been  made,  by 
reason  only  that  the  coDsideration  for  such  promise  does  not  appear 
in  writing,  or  by  necesBaiy  inference  from  a  written  document. 


ALABAMA.    Code,  1852. 
Savons  1320,  1321,  1551,  1552,  1563,  2198. 

Sec.  1320.  No  trust  concerning  lands,  except  auch  as  results  by 
implication  or  construction  of  law,  or  which  may  be  transferred  or 
extinguished  by  operation  of  law,  can  be  created  unless  by  instrument 
in  writing,  signed  by  the  party  creating  or  declaring  the  same,  or  his 
agent  or  attorney  lawfully  authorized  thereto  in  writing. 

Sec.  1321.  N^o  such  trust,  whether  implied  by  law,  or  created  or 
declared  by  the  parties,  can  defeat  the  title  of  creditors  or  purchasers 
for  a  valuable  consideration  without  notice. 

Sec.  1551.  In  the  following  cases,  every  agreement  is  void,  unleas 
such  agreement,  or  some  note  or  memorandum  thereof,  expressing 
the  consideration,  is  in  writing,  and  subscribed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him  thereunto  lawfully 
authorized  iu  writing. 

1.  Every  agreement,  which,  by  ita  terms,  is  not  to  be  performed 
within  one  year  from  the  making  thereof. 

2.  Every  special  promise,  by  an  executor,  or  administrator,  to 
answer  damages  out  of  hia  own  estate. 

3.  Every  spedal  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another. 

4.  Every  agreement,  promise,  or  undertaking,  made  upon  consider- 
ation of  marriage,  except  mutual  promises  to  many. 

6.  Every  contract  for  tiie  sale  of  goods,  chattels,  or  things  in 
action,  for  a  price  exceeding  two  hundred  dollars,  unless  the  buyer 
accepts  and  receives  part  of  such  goods  and  chattels,  or  the  evidences, 
or  some  of  them,  or  such  things  in  action ;  or  unless  the  buyer  at  the 
time  pay  some  part  of  the  purchase-money. 

6.  Every  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  of  any  interest  therein,  except  leases  for  a  term  not  longer 
than  one  year,  unless  the  purchase-money,  or  a  portion  thereof,  be 
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paid,  and  the  purchuer  be  pnt  into  posseaeion  of  the  land  by  the 
Beller. 

Sec.  1552.  When  goods  or  things  in  action,  are  Bold,  or  lands, 
tenements,  or  hereditaments,  sold  or  leased  at  public  auction,  and  the 
auctioneer,  his  clerk,  or  agent,  makes  a  memorandam  of  the  property, 
and  price  thereof  at  which  it  is  sold  or  leased,  the  terms  of  sale,  the 
name  of  the  purchaser,  or  lessee,  and  the  name  of  the  person  on 
-whose  account  the  sale  or  lease  is  made,  snch  memorandum  is  a  note 
of  the  contract  within  the  meaning  of  the  preceding  section. 

Sec.  166S.  No  action  can  be  maintained  to  chai^  any  person,  by 
reason  of  -any  representation  or  assurance  made,  concerning  the 
character,  conduct,  ability,  trade,  or  dealings  of  any  other  person, 
when  such  action  is  brought  by  the  person  to  whom  such  representa- 
tion or  assurance  was  made,  unless  the  same  is  in  writing,  signed  by 
the  party  sought  to  be  charged. 

Sec.  2198.  A  seal  is  not  necessary  to  convey  the  legal  title  to  land, 
to  enable  the  grantee  to  sue  at  law.  Any  instrameut  in  writing, 
signed  by  the  grantor,  or  his  agent,  haying  a  written  authority,  is 
effectual  to  transfer  the  legal  title  to  the  grantee,  if  such  was  the 
intention  of  the  grantor,  to  be  collected  from  the  entire  instrument. 


ABEANSAS.    Emgush'b  Diqbst. 

Cbafter  73.     SEcnons  1,  2, 10,  11,  12,  13. 

Seo.  1.  No  action  shall  be  bronght,  first,  to  charge  any  executor  or 
administrator,  upon  any  special  promise,  to  answer  for  any  debt  or 
damage  out  of  his  own  estate ;  second,  to  charge  any  person  upon  any 
special  promise  to  answer  for  the  debt,  default,  or  miscarriage,  of 
another  ;  third,  to  charge  any  person  upon  an  agreement  made  in 
consideration  of  marriage  ;  fourth,  to  charge  any  person  upon  any  con- 
tract fbr  the  sale  of  lands,  tenements,  or  hereditaments,  or  any  inter- 
est in  or  concerning  them  ;  fifth,  to  charge  any  person  upon  any  lease 
of  lands,  tenements,  or  hereditaments,  for  a  longer  term  than  one 
year;  sixth,  to  charge  any  person,  upon  any  contract,  promise,  or 
agreement,  that  is  not  to  be  performed  within  one  year  from  the 
making  thereof ;  unless  the  agreement,  promise,  or  contract,  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  bo  made  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  signed  by  some  other  person  by  him  thereunto 
properly  anthorized. 
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Sec.  2.  No  contract  for  the  sale  of  goods,  wares,  and  merchandise, 
for  the  price  of  thirty  dollars,  or  upwards,  shall  be  bmdiag  on  the 
parties,  nnless  —  lirst,  there  be  some  note  or  memorandum  signed  by 
the  party  to  be  charged  ;  or,  second,  the  purchaser  shall  accept  part 
of  the  goods  so  sold,  aad  actually  receive  the  same ;  or,  third,  shall  give 
something  in  earnest  to  biud  the  bargain,  or  in  part-payment  thereof. 
Sec.  10.  All  leases,  estates,  interests  of  freeholds,  or  lease  of 
years,  or  any  nncertain  interest  of,  in,  to,  or  out  of  any  messuages, 
lands,  or  tenements,  made  or  created  by  livery  and  seisin  only,  or  by 
parol,  and  not  put  in  writing  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents,  lawfully  authorized  by  writing, 
shall  have  the  force  and  effect  of  leases  or  estates  at  will  only,  and 
shall  not  either  in  law  or  equity  be  deemed  or  taken  to  have  any  other 
or  greater  effect  or  force  than  as  leases  not  exceeding  the  term  of  one 
year. 

Sec.  11.  No  leases,  estates,  or  interests,  either  of  freehold  or  of 
terms  of  years,  in,  to,  or  out  of  any  messuages,  lands,  or  tenements, 
except  leases  for  a  term  not  exceeding  one  year,  shall  at  any  time 
hereafter  be  assigned,  granted,  or  snrrendered,  unless  it  be  by  deed  or 
notice  in  writing  signed  by  the  party  so  assigning,  granting,  or  sur- 
rendering the  same,  or  by  their  agents  lawfully  authorized  by  writing, 
or  by  operation  of  law. 

Sec.  12.  All  declarations  or  creations  of  trusts  or  confidences  of  any 
lands  or  tenements  shall  be  manifested  and  proven  by  some  writing 
signed  by  the  party  who  is  or  shall  be  by  law  enabled  to  declare  such 
trusts,  or  by  his  last  will  in  writing,  or  else  they  shall  be  void ;  and 
all  grants  or  asaignments  of  any  trosle  or  confidences  shall  be  in  writ- 
ing signed  by  the  party  granting  or  assigning  the  same,  or  by  his 
or  her  last  will  in  writing,  or  else  they  shall  be  void. 

Sec.  13.  When  any  conveyance,  shall  be  made  of  any  lauds  or  tene- 
ments, by  which  a  trust  or  confidence  may  arise  or  result  by  implica- 
tion of  law,  such  trust  or  conSdence  shall  not  be  affected  by  any  thing 
contained  in  this  act. 


CALIFORNIA.    Act  passed  April  19, 1860. 

CuiFTBR  47.    Sectiomb  6,  7,  8,  9, 10,  12,  18,  14,  19,  21,  25. 

St/:.  6.  No  estate  or  interest  In  lands,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  bereafler  be  created, 
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granted,  assigned,  sairendered,  or  declared,  unless  hj  act  or  opera- 
tion of  law,  or  hy  deed  or  convejance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  sntrenderiDg,  or  declaring  the 
same,  gr  by  hia  lawful  agent  thereunto  authorized  by  wriling. 

Sec.  7.  The  preceding  section  shall  not  be  constmed  to  affect  in 
any  manner  the  power  of  a  testator  in  the  disposition  of  his  real 
estate  by  a  last  will  and  testament,  nor  to  prevent  any  trust  from  aris- 
ing or  being  extinguished  by  implication  or  operation  of  law. 

Sec.  6.  Every  contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be 
void,  unless  the  contract,  or  some  note  or  memorandum  thereof  ex- 
pressing the  consideration,  be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made. 

Sec.  9.  Every  instrument  required  to  be  subscribed  by  any  person, 
under  the  last  preceding  section,  may  be  subscribed  by  the  agent  of 
such  party,  lawfully  authorized. 

Sec.  10.  Nothing  contained  in  this  chapter  shall  be  constmed  to 
abridge  the  powers  of  courts  to  compel  the  specific  performance  of 
agreements,  in  cases  of  part-performance  of  such  agreements. 

Sec.  12.  In  the  following  cases,  every  agreement  shall  be  void,  un- 
less such  agreement,  or  some  note  or  memorandum  thereof,  express- 
ing the  consideration,  be  in  writing,  and  subscribed  by  the  party 
charged  therewith  ;  1.  Every  agreement  that  by  the  terms  is  not  to 
be  performed  within  one  year  from  the  making  thereof.  2.  Every 
special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 
other, 3.  Every  agreement,  promise,  or  undertaking,  made  upon 
consideration  of  marriage,  except  mutual  promises  to  marry. 

Sec.  13.  Eveiy  contract  for  the  sale  of  any  goods,  chattels,  or 
things  in  action,  for  the  price  of  two  hundred  dollars  or  over,  shall  be 
void,  unless,  1st,  a  note  or  memorandum  of  such  contract  be  made  in 
writing,  and  be  subscribed  by  the  parties  to  be  charged  therewith ;  or, 
2d,  unless  the  buyer  shall  accept  and  receive  part  of  such  goods,  or 
the  evidences,  or  some  of  them,  of  such  things  in  action  ;  or,  3d,  un- 
less the  buyer  shall  at  the  time  pay  soma  part  of  the  purchase- money. 

Sec.  14.  Whenever  any  goods  shall  be  sold  at  auction,  and  the  auo 
tioneer  shall,  at  the  time  of  sale,  enter  in  a  sale-book  a  memorandum, 
specifying  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  tbe  sale  is  made  ;  such  memoraadum  shall  be  deemed  a  note 
of  tbe  coniract  of  sale  within  the  meaning  of  the  last  section. 

Sec.  19.  Every  instrument  required  by  any  of  the  provisions  of 
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this  chapter  to  be  subBcribed  by  any  party,  may  be  Bubscribed  by  the 
lawful  agent  of  such  party. 

Sec.  21.  Every  grant  or  asBignment  of  any  existing  tnut  in  land, 
goods,  or  things  in  action,  nnleBS  the  same  shall  be  in  writing,  snb- 
scribed  by  the  person  making  the  same,  or  by  hie  agent  lawfully  au- 
thorized, shall  be  void. 

Sec.  25.  The  term  "  lands,"  as  used  in  this  act,  shall  be  constmed 
aa  coextensive  in  meaning  with  lands,  tenements,  and  bereditamenta, 
and  the  terms  "  estate  and  intsrest  in  lands,"  shall  be  constmed  to 
embrace  every  estate  and  interest,  present  and  future,  vested  and  con- 
tingent, in  lands,  as  above  defined. 


CONNECTICUT.    Ekvmkd  STATTTKe,  1849, 
Trru  29>    Chapter  1.    Sections  6, 14. 

Sec.  9.  All  grants,  bargains,  and  mortgages  of  land,  shall  be  in 
writing,  subscribed  by  the  grantor,  with  his  own  hand,  or  with  his 
mark  with  his  name  thereunto  annexed,  and  also  attested  by  two 
witnesses,  with  their  own  hands,  or  with  their  marks  with  their  names 
thereunto  annexed  ;  or  the  name  of  the  grantor  shall  be  subscribed  to 
such  grant,  by  his  lawful  attorney,  authorized  by  a  written  power  for 
that  special  purpose,  duly  executed  and  acknowledged  in  the  manner 
herein  prescribed  in  the  case  of  deeds  ;  and  such  subscribing  of  the 
name  of  the  grantor  shall  be  attested  by  two  witnesses. 

Sec.  14.  No  lease  of  any  houses  or  lands,  for  life,  or  any  term  of 
years  exceeding  one  year,  shall  be  accounted  good  and  effectual  in  law, 
to  hold  such  houBea  and  lands,  against  any  other  person  or  persons 
whatsoever  but  the  lessor  or  lessors,  and  their  heirs,  ualesa  such  lease 
shall  be  in  writing,  subscribed  by  the  lessor,  attested  by  two  subscrib- 
ing witnesses,  acknowledged  hefore  some  authority  empowered  to  take 
the  acknowledgment  of  deeds  of  land,  and  recorded  at  length  in  Uie 
records  of  the  town  where  such  estate  lies. 

TiTLB  19.    Secttions  1,  S. 

Sec.  1.  No  suit  in  law  or  equity  shall  be  brought  or  maintained 
upon  any  contract  or  agreement,  whereby  to  charge  any  executor  or 
administrator,  upon  any  special  promise,  to  answer  damages  out  of 
lus  own  estate  ;  or  whereby  to  charge  the  defendant  upon  any  special 
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pTomise,  to  answer  far  the  debt,  default,  or  miscarriage,  of  aDotber 
|ienon;  or  to  ebai^  an^  person  upon  aoy  agreement  made  upon 
consideration  of  marriage ;  or  npon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  conceming  them ; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof ;  unless  the  contract  or  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  made  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  of  by  some  other  person  therennto  by  him  law- 
fnliy  authorised. 

Sec.  2.  No contractforthesaleofany goods, wares, ormerchandise, 
for  the  price  of  thirty-five  dollars  or  upwards,  shall  be  allowed  to  bo 
good,  unless  the  buyer  aball  accept  part  of  the  goods  so  sold,  and  act- 
ually receive  the  same,  or  give  Bomething  in  earnest  to  bind  the  bar- 
gain, or  in  part-payment,  or  unless  some  note  or  memorandum,  in 
writing,  of  the  said  bargain,  shall  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  by  their  agents,  thereunto  lawlully 
authorized. 


DELAWABE.    Retisxd  Cobb,  18fi2. 
Chapter  63.    Sbctions  G,  6,  7. 

Sec.  5.  All  promises  aad  assumptions,  whereby  any  person  shall 
undertake  to  answer  or  pay  for  the  default,  debt,  or  miscarriage  of 
another,  any  snm  nnder  five  dollars,  being  proved  by  the  oath  or 
affirmation  of  the  persons  to  whom  such  promise  and  assumption  shall 
be  made,  are  good  and  available  in  law  to  charge  the  party  making 
such  promise  or  assumption. 

Sec.  6.  No  action  shall  be  brought,  whereby  to  charge  any  execn- 
tor  or  administrator,  upon  any  special  promise  to  answer  damages 
out  of  bis  own  estate,  or  whereby  to  charge  any  defendant,  upon  any 
special  promise,  to  answer  for  the  debt,  debult,  or  miscarriage  of 
another  person,  of  the  value  of  five  dollars,  and  not  exceeding  twenty 
dollars,  unless  such  promise  and  assumption  shall  be  proved  by  the 
oath,  or  aMrmation,  of  one  credible  witness,  or  some  memorandum, 
or  noto  in  writing,  shall  be  signed  by  the  party  to  be  charged  there- 
with. 

Sec.  7.  No  action  shalt  be  brought  whereby  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  marriage,  or  upon 
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any  contract  or  sale  of  lands,  tenements,  or  hereditamentB,  or  any 
interest  in,  or  concemiag  tbem,  or  npon  any  agreement  that  is  not  to 
be  performed  within  the  space  of  one  year  from  the  making  thereof, 
or  to  charge  any  person  whereby  to  answer  for  the  debt,  default,  or 
miscarriage,  of  another,  in  any  sum  of  the  value  of  twenty-five 
dollars  and  upwards,  nnleas  the  same  shall  be  reduced  to  writing,  or 
some  memorandum  or  note  thereof  shall  be  signed  by  the  party  to  be 
chained  therewith,  or  some  other  person  thereunto  hy  him  lawfully 
authorized  {  except  for  goods,  wares,  and  merchandise,  sold  and 
delivered,  and  other  matters  which  are  properly  chargeable  in  an 
account,  iu  which  case  the  oath  or  affirmation  of  the  plaintiff,  together 
with  a  book  regularly  and  fairly  kept,  shall  be  allowed  to  be  given  in 
evidence,  in  order  to  charge  the  defendant  with  the  sums  therein 
contained. 

Cbapteb  120.    Section  S. 

Seo.  S.  No  demise,  except  it  he  by  deed,  shall  be  effectual  for  a 
longer  term  than  one  year. 


FLORIDA.    Thompson's  Diasar,  1847. 

Sbcons  Division.    Tit.  1.    Cap.  1.    SixTnoKS  1,  2,  3. 

Sec.  1.  Xo  estate  or  interest  of  freehold,  or  for  a  term  of  years  of 
more  than  two  years,  or  any  uncertain  interest  of,  in  or  out  of  any 
messuages,  lands,  tenements,  or  hereditaments,  shall  be  created,  made, 
granted,  conveyed,  transferred,  or  released,  in  any  other  manner  than 
by  deed  in  writing,  sealed  and  delivered  in  the  presence  of  at  least 
two  witnesses,  by  the  party  or  parties  creating,  making,  gran^ng, 
conveying,  transferring,  or  releasing  such  estate,  interest,  or  term  of 
years,  or  by  his,  her,  or  their  agent  thereunto  lawfully  authorized, 
unless  by  last  will  and  testament,  or  other  testamentaiy  appointment 
duly  made  according  to  law ;  and  that  from  and  after  the  day  and 
year  aforesaid,  no  estate  or  interest,  either  of  freehold  or  term  of 
years,  other  than  terms  of  years  for  not  mure  than  two  years,  or  any 
uncertain  interest  of,  in,  to,  or  ontof  any  lands,  tenements,  messuages, 
or  hereditaments,  shall  be  assigned  or  surrendered,  unless  it  be  by 
deed  sealed  and  delivered  in  the  presence  of  at  least  two  witnesses,  by 
the  patty  or  parties  so  assigning  or  surrendering,  or  by  bis,  her,  or 
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their  agent  thereto  lawfully  authorized,  or  by  the  act  and  operation 
of  law. 

Sec.  2.  All  declarations  and  creations  of  trust  and  confidence  of 
or  in  any  messnages,  lands,  tenements,  or  hereditaments,  shall  be 
manifested  and  proved  by  some  writing,  signed  by  the  party  anthor- 
ised  by  law  to  declare  or  create  such  trust  or  confidence,  or  by  his  or  her 
last  will  tmd  testament,  or  else  they  shall  he  utterly  void,  and  of  none 
effect :  I^omded,  always,  that  where  any  conveyance  shall  be  made 
of  any  lands,  messuages,  or  tenemeuts,  by  which  a  trust  or  confidence 
shall  or  may  arise,  or  result,  by  the  implication  or  construction  of  law, 
or  be  transferred  or  extinguished  by  the  act  or  operation  of  law,  then, 
and  in  every  snch  case,  such  trust  or  confidence  shall  be  of  the  like 
force  and  effect  as  the  same  would  have  been  if  this  statute  had  not 
been  made,  any  thing  herein  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding. 

Sec.  3.  All  grants,  conveyances,  or  assignments  of  trust  or  confi- 
dence of  or  In  any  lands,  tenements,  or  hereditaments,  or  of  any 
estate  or  interest  therein,  shall  be  by  deed,  sealed  and  delivered  in  the 
presence  of  two  witnesses,  by  the  party  granting,  conveying,  or  as> 
signing  the  same,  or  by  his  or  her  attorney  or  agent  thereunto  lawfully 
authorized,  or  by  last  will  and  testament  duly  made  and  executed,  or 
else  the  same  shall  be  void  and  of  none  effect. 

Sbcond  DmsioH.    Trr.  4.    Cap.  S.    Sscrnoira  1,  2. 

Sbo.  1.  No  action  shall  be  brought  whereby  to  charge  any  exec- 
utor or  administrator  upon  any  special  promise  to  answer  or  pay  any 
debt  or  damages  out  of  his  own  estate,  or  whereby  to  charge  the 
defendant  upon  any  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person,  or  to  charge  any  person  upon  any 
agreement  made  upon  consideration  of  marriage,  or  opon  any  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments,  or  of  any 
uncertain  interest  in  or  concerning  them,  or  for  any  lease  thereof  for 
a  longer  term  than  one  year,  or  upon  any  agreement  that  is  not  to  be 
performed  within  one  year  Trom  the  making  thereof,  unless  the  agree- 
ment or  promise  upon  which  such  action  shall  be  brought,  or  some 
note  or  memorandam  thereof,  shall  he  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  other  person  by  him  there- 
unto lawfully  autfaoriEed. 

Sec.  2.  No  contract  for  the  sale  of  any  personal  property,  goods, 
8S   . 
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wares,  or  merchandise,  shall  be  good  aniess  the  buyer  shall  accept 
the  goods,  or  part  of  them,  so  sold,  and  actually  receive  the  same,  or 
give  sometbiDg  in  earnest  to  biad  the  bargain,  or  in  part-pajineat,  or 
some  note  or  memorandum  in  writing  of  the  said  bargain  or  contract 
be  made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or 
dieir  agents  thereunto  lawfully  authorized. 


In  this  State  all  th«  sections  of  the  English  Statute,  considered  in 
this  work,  are  in  force.  See  the  rarious  titles ;  also  T.  R.  Cobb's 
New  Dig.,  Appendix  III. 


ILLINOIS.    RiyiSED  Statutxs,  lBi6. 
Chutkb  44.    SxcnoMS  1,  i. 

Sec.  1.  No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator,  upon  any  special  promise  to  answer  any  debt  or 
damages  out  of  his  own  estate,  or  whereby  to  charge  Ihe  defendant 
upon  any  special  promise  to  anawer  for  the  debt,  default,  or  miscar- 
riage of  another  person ;  or  to  charge  any  person  upon  any  agree- 
ment made  upon  consideration  of  m&rrisge,  or  upon  any  contract 
for  the  sale  of  lauds,  tenements,  or  hereditaments,  or  any  interest  is 
or  concerning  them,  for  a  longer  term  than  one  year  ;  or  npon  any 
agreement  that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  promise  or  agreement  upon 
which  such  at^on  shall  be  brought,  or  some  note  or  memoran- 
dum thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
cbarged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized. 

Sec.  4.  All  declarations  or  creations  tif  trusts  or  coDfldeoces  of 
any  lands,  tenements,  or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is  by  law  enabled 
to  declare  such  trust,  or  by  his  last  will  in  writing  ;  or  else  they  shall 
be  utterly  void  and  of  no  efiect :  Provided,  that  resulting  trusts,  or 
trusts  created  by  construction,  implication,  or  operatiog,  of  law,  need 
not  be  in  writing,  and  the  same  pjay  be  proved  by  parol. 
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INDIANA,    EzTMM>  ST*TnT«8,  1862. 
Chapter  42.    Sections  1,  2,  3,  4,  6,  6,  7. 

Sec.  1.  No  action  shall  be  brought  in  an;  of  the  following 
cases:  — 

Firtl.  To  charge  an  executor  or  administrator,  npon  anj  special 
promise,  to  answer  damages  out  of  his  own  estate  ;  or 

Second.  To  charge  any  person,  upon  any  special  promise,  to  an- 
swer for  the  debt,  default,  or  miscarriage  of  another ;  or 

Third.  To  chai^  an;  person  vpoo  any  agreement  or  promise 
made  in  consideration  of  marriage ;  or 

Foiaih,  Upon  any  contract  for  the  sale  of  landa  ;  or 

Fifth.  Upon  tktij  agreement  that  is  not  to  he  performed  within 
one  year  from  the  making  thereof :  nnlees  the  promise,  contract,  or 
agreement,  npon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by  the  party 
to  be  charged  therewith,  or  by  some  person  thereunto  by  him  law- 
fully antborised ;  excepting,  however,  leases  not  exceeding  the  term 
of  three  years. 

Sec.  2,  The  ooosideration  of  any  soch  promise,  contract,  or  agree- 
ment need  not  be  set  forth  in  such  writing,  but  may  be  proved. 

Sic.  3.  Every  conveyance  of  any  existing  tmst  in  lands,  goods,  or 
things  in  action,  nnless  the  same  shall  be  in  writing,  signed  by  the 
party  making  the  same,  or  his  lawful  agent,  shall  be  void. 

8x0.  4.  Nothing  contained  in  any  law  of  this  State  shall  be  con- 
strued to  prevent  any  trnst  from  arising,  or  being  extinguished,  by 
implication  of  law. 

Sec.  5.  Nothing  contained  in  any  statute  of  this  State  shaQ  be 
constnied  to  abridge  the  powers  of  conirts  to  compel  the  specific 
performauA  of  agreements  in  cases  of  part-performance  of  such 
agreements. 

Skc.  6.  No  action  shiQl  be  maintained  to  charge  any  person  by 
reason  of  any  representation  made  concerning  the  character,  conduct, 
credit,  ability,  trade,  or  dealings  of  any  other  person,  unless  such 
representation  be  made  in  writing,  and  signed  hy  the  parly  to  be 
charged  thereby,  or  by  some  person  thereunto  by  him  legally  au- 
thorized. 

Sec.  7.  No  contract  for  the  sale  of  any  goods  for  the  price  of  fifty 
dollars  or  more,  shall  be  Talid,  nnless  the  purchaser  sbaU  receive 
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part  of  BDch  property,  or  bhall  ^va  aomethiug  in  eamest  to  bind 
the  bargain,  or  in  part-payment,  or  aaleae  some  note  or  memoran- 
dum in  writing  of  the  bargain  be  made  and  signed  bj  the  par^  to 
be  charged  thereby,  or  by  some  person  therennto  by  him  lawfully 
authorized. 


IOWA.    CoDB,  1851. 
SxcnOMS  1205,  2409.  2410,  2411,  S112. 

Seo.  1265.  Declarationa  or  creadons  of  trusts  or  powers  in  relation 
(o  real  estate  must  be  executed  in  the  same  nianner  as  deeds  of  con- 
veyance, but  this  provision  does  not  apply  to  trusts  resulting  from 
operation  or  construction  of  law. 

Sec.  2409.  Except  when  otherwise  specially  provided,  no  evidence 
of  any  of  the  contracts  ennmerated  in  the  next  succeeding  section  is 
competent,  unless  it  be  in  writing,  and  signed  by  the  party  charged  or 
by  his  lawfully  authorized  agent. 

Sec.  2410.  Such  contracts  embrace,  — 

FirMl.  Those  in  relation  to  the  sale  of  personal  property,  when  no 
part  of  the  property  is  delivered  and  no  part  of  the  price  is  paid ; 

Second.  Hose  made  in  consideration  of  marriage,  but  not  inclnd- 
ing  promises  to  marry ; 

Third.  Those  wherein  one  person  promises  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  including  promises  by  executors  to 
pay  the  debt  of  their  principal  from  their  own  estate  ; 

Fourth.  Those  for  the  creation  or  transfer  of  any  interest  in  lands, 
except  leases  for  a  term  not  exceeding  one  year ; 

Fifth.  Those  that  are  not  to  be  performed  within  one  year  from 
the  making  thereof. 

Seo.  2411.  The  provision  of  the  first  subdivision  of  the  preceding 
section  does  not  apply  when  the  artide  of  personal  property  sold  is 
not  at  the  time  of  the  contract  owned  by  the  vendor  and  ready  for 
delivery,  but  labor,  skill,  or  money  are  necessarily  to  be  expended 
in  producing  or  procuring  the  same ;  nor  do  those  of  the  fourth  sub- 
division of  said  section  apply  where  the  purchase-money  or  any  por- 
tion thereof  has  been  received  by  the  vendor,  or  when  the  vendee, 
with  the  actual  or  implied  consent  of  the  vendor,  has  taken  and  held 
possession  thereof  under  and  by  virtue  of  the  contract,  or  when  there 
is  any  other  circumstance  which  by  the  law  heretofore  in  force  would 
have  taken  a  case  out  of  the  Statute  of  Frauds. 
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Sec.  2412.  The  above  regalations,  relaUng  merely  to  the  proof  of 
ConlracU,  do  not  prevent  the  enforcemeDt  of  those  which  are  not  denied 
in  the  pleadings,  nnlese  in  cases  where  the  contract  is  sought  to  be 
enforced,  or  damages  to  be  recovered  for  the  breach  thereof,  against 
some  person  other  than  him  who  made  it. 


KANSAS.    CoupiLSD  Laws,  1862. 
CsAFTEB  102.    Sections  4,  5. 

Sec.  4.  No  leases,  estates,  or  interests,  either  of  freehold  or  term 
of  years,  or  any  uncertain  interest  of,  in,  or  out  of  lands,  tenements, 
or  hereditaments,  exceeding  ten  years  in  duration,  shall  at  any  time 
hereafter  be  assigned  or  granted,  unless  it  he  by  deed  or  note,  in  writ- 
ing, signed  by  the  party  so  assigning  or  granting  the  same,  or  their 
agents  thereunto  lawfully  authorized,  by  writing,  or  by  act  and  opera- 
tion of  law. 

Sec.  5.  No  action  shall  be  bronght,  whereby  to  charge  the  defend- 
ant, upon  any  special  promise,  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  or  to  charge  any  executor  or  administrator, 
upon  any  special  promise,  to  answer  damages  out  of  his  own  estate, 
or  to  charge  any  person,  upon  any  agreement  made  upon  considera- 
tion of  marriage,  or  upon  any  contract,  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them,  or  upon  any 
agreement,  that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  or  her  lawfully  anthorized. 


EENTUGET.    Bsvisbd  Statutes,  1852. 

Chaftrb  S4.    SECnoM  S. 

Sec.  3.  No  estate  of  inheritance,  or  freehold,  or  for  a  term  of 
more  than  one  year,  in  lands,  shall  be  conveyed  unless  by  deed  or 
will ;  and  no  gift  of  a  slave  shall  be  valid  unless  by  deed  or  will,  or 
unless  actual  possession  shall  have  come  to  and  remained  with  the 
-donee,  or  some  person  claiming  under  him. 
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Chaptsb  22.    SscTnaire  1,  3. 

Sec.  1.  No  action  ehall  be  brought  to  chst^  anj  person,  — 

Firat.  For  a  represenUtion  or  assurance  concerning  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  of  another,  made  with  in- 
tent that  such  other  may  obtain  thereby  oredit,  money,  or  goods ;  nor 

Secondly.  trpOQ  a  promise  to  pay  a  debt  contracted  during  infancy, 
or  a  ratification  of  a  contract  or  promise  made  daring  infancy ;  nor 

Thirty.  Upon  a  promise  as  personal  representative  to  answer  any 
debt  or  damage  out  of  his  own  estate  ;  nor 

Fourthiy.  Upon  a  promise  to  answer  for  ^e  debt,  default,  or  mis- 
doing of  another ;  nor 

Fifikly.  Upon  any  agreement  made  in  consideration  of  marriage, 
except  mutual  promises  to  marry ;  nor 

Sixthly.  Upon  any  contract  for  the  sale  of  real  estate,  or  any  lease 
thereof  for  a  longer  term  than  oue  year ;  nor 

Seventhly.  Upon  any  agreement  which  is  not  to  be  performed  within 
one  year  from  the  making  thereof;  nnless  the  promise,  contract, 
agreement,  representation,  assurance,  or  ratification,  or  some  memo- 
randum  or  note  thereof,  be  in  writing,  and  signed  at  the  close  thereof 
by  the  party  to  be  charged  therewith,  or  by  his  authorised  agent. 
But  the  consideration  need  not  be  expressed  in  the  writing ;  it  may  be 
proved  when  necessary,  or  disproved  by  parol  or  other  evidence. 

Sec.  2.  A  seal  or  scroll  shall  in  no  case  be  necessary  to  give  effect 
to  a  deed  or  other  writing,  but  a  signature  without  seal  shall  have  the 
same  efficacy  for  every  purpose  as  if  a  seal  were  affixed  thereto ; 
and  all  writings  so  executed  shall  stand  opon  the  same  footing  with 
sealed  writings,  having  the  same  force  and  effect,  and  upon  which  the 
same  actions  may  be  founded.  But  this  section  shall  not  apply 
to  an  aeaignment  hj  indorsement  on  a  bond,  note,  or  bilL 


UAINE.    BsTiBSD  Btatdtes,  1840. 

Chaftkr  91.    Skotiohs  80,  31. 

Seo.  30.  No  estate  or  interests  in  lands,  nnless  created  by  some 
writing,  and  signed  by  the  grantor  or  his  attorney,  shall  have  any 
greater  force  or  effect  than  an  estate  or  lease  at  will ;  and  no  estate 
or  interest  in  lands  shall  be  granted,  assigned,  or  surreitdered,  unless 
by  some  writing  signed  as  aforesaid,  or  by  (^ration  of  law. 
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Sec.  31.  All  trnsts  coDcemiDg  landa,  excepting  those  which  anso 
or  result  b^  impli  cation  of  law,  must  be  created  and  manifested  bj 
some  writing,  signed  hj  the  party  creating  and  declaring  it,  or  by  his 
attorney. 

Chaftkr  136.    Seciionb  1,  2,  3,  i. 

Sec.  1.  No  action  shall  be  brought  and  maintained  in  any  of  the 
following  cases :  — 

Finl.  To  charge  an  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  oat  of  his  own  estate. 

SeamcUy.  To  charge  any  person,  upon  any  special  promise,  to  an- 
swer for  the  debt,  default,  or  misdoings  of  another. 

Thirdly,  To  charge  any  person,  upon  an  agreement  made  in  con- 
sideration of  marrii^. 

Fourthly.  Upon  any  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  of  any  interest  in  or  concerning  them. 

Fifthly.  Upon  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof. 

Unless  the  promise,  contract,  or  agreement,  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
in  writing,  and  be  signed  by  the  party  to  be  charged  therewith,  or  by 
some  person  tbereunto  lawfully  authorized. 

Sec.  2.  The  consideration  of  any  such  promise,  contract,  or  agree- 
ment need  not  be  set  forth  or  expressed  in  the  writing  signed  by  the 
party  to  be  charged  therewith,  but  may  be  proved  by  any  other  legal 
evidence. 

Sec.  8  No  action  shall  be  brought  and  maintained,  to  charge  aoy 
person  upon,  or  by  reason  of,  any  representation  or  assurance,  made 
oonceming  the  character,  conduct,  <»wlit,  ability,  trade,  or  dealings  of 
any  other  person,  nnless  such  representation  or  assurance  shall  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  thereby,  or  by 
some  person  thereunto  by  him  lawfully  authorized. 

Sec.  4.  No  contract  for  the  sale  of  any  goods,  wares,  or  merdian- 
dise,  for  the  price  of  thirty  dollars  or  more,  shall  be  allowed  to  be 
good,  unless  the  purchaser  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  |pre  something  in  earnest  to  bind  the 
bftigain,  or  in  part-payment,  or  some  note  or  memorandum,  in  wriu 
ing,  of  the  said  bargain,  be  made  and  signed  by  the  party  to  be  charged 
by  such  contract,  or  by  his  ageut,  thereunto  by  him  lawfully  au- 
thorixed. 
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In  tlii^  State  atl  the  BectionH  of  the  English  statute  conBidered  in 
this  work  are  iu  force.  See  the  various  titles ;  also  Eilt/s  Report 
of  English  Statutes,  p.  242. 


MASSACHUSETTS.  Geheru.  Statdtes,  1860.  Fart  II. 
Tm2  1.  Chapter  89. 
Sec.  2.  Estates  or  interests  in  lands,  created  or  convened  without 
anj  inatrameut  in  writiag,  signed  by  the  grantor  or  by  his  attorney, 
shall  haye  the  force  and  effect  of  estates  at  will  only ;  and  no  estate 
or  interest  in  lands  shall  be  assigned,  granted,  or  surrendered  unless 
by  a  writiag  signed  as  aforesaid,  or  by  the  operation  of  law. 

Title  4.    Chapter  100. 
Sec.  19.  So  trust  concerning  lands,  excepting  such  as  may  arise 
or  result  by  implication  of  law,  shall  be  created  or  declared,  unless 
by  an  instrument  in  writing,  signed  '  by  the  party  creating  or  declar- 
ing the  same,  or  by  his  attorney. 

Tms  6.    Chapter  lOS. 

Sec.  1.  No  action  shall  be  brought  in  any  of  the  following  cases  ; 
that  is  to  say,  — 

Fint.  To  charge  an  executor  or  administrator,  or  assignee  under 
any  insolvent  law  of  this  Commonwealth,  upon  a  special  promise,  to 
answer  damages  out  of  his  own  estate ; 

Second.  To  charge  any  person,  upon  any  special  promise,  to  an- 
swer for  the  debt,  default,  or  misdoings  of  another ; 

Third.  Upon  an  agreement  made  upon  consideration  of  marriage  ; 

Fourik.  Upon  any  contract  for  the  sale  of  lanSs,  tenements,  or 
hereditaments,  or  of  any  interest  in  or  concerning  them ;  or 

Fifth.  Upon  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof; 

I  Id  General  Statntei,  chapter  S,  aection  T,  clauM  3D,  it  i*  proTided  that,  \a 
the  conttructian  of  all  aCatnEei,  "the  wordt  'wTilten'  uid  in  'writing'  may 
include  prinHng.  engTaving,  Utboenphing,  and  anj  other  mode  of  repretenting 
wordi  and  letten;  but  when  the  written  signature  of  a  penoa  is  required  bj 
law,  it  ihall  alwayi  be  the  proper  handwriting  of  (uch  penou,  or,  in  cue  he  ia 
nnable  to  write,  bis  proper  mark." 
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Unless  th«  promise,  contract,  or  agreement,  upon  which  such  action 
is  bronght,  or  aome  memomndum  or  note  thereof,  is  in  writing,  and 
signed  ^  by  the  party  to  be  charged  therewith,  or  by  some  person  there- 
unto by  him  Uwfully  authorized. 

Sec.  2.  The  consideration  of  such  promise,  contract,  or  agreement 
need  not  be  set  forth  or  expressed  in  the  writing,  signed  by  the  party  to 
be  charged  therewith,  but  may  be  proved  by  any  other  legal  evidence. 

Sec.  3.  No  promise  for  the  payment  of  any  debt  made  by  an  in- 
solvent debtor  who  has  obtained  his  discharge  from  said  debt  under 
proceedings  in  bankruptcy  or  insolvency,  shall  he  evidence  of  a  new 
or  coDtiouing  contract,  whereby  to  deprive  a  party  of  the  benefit  of 
relying  upon  such  dischiirge  in  bar  of  the  recovery  of  a  judgment  upon 
such  debt,  unless  such  promise  ia  made  by  or  contained  in  some  writ- 
ing signed  by  the  party  sought  to  be  charged,  or  by  some  person  there- 
unto by  him  lawfully  authorized ;  but  this  section  shall  not  apply  to 
such  promise  made  prior  to  the  fifteenth  day  of  March,  in  the  year 
eighteen  hundred  and  fifty-six. 

Sec.  4.  No  action  shall  be  brought  to  charge  any  person,  npon  or 
by  reason  of  any  representation  or  assurance  made  concerning  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other 
person,  unless  such  representation  or  assurance  is  made  in  writ- 
ing and  signed*  by  the  party  to  be  charged  thereby,  or  by  some  per- 
son thereunto  by  him  lawfully  authorized. 

Sec.  5.  No  contract  for  the  sale  of  goods,  wares,  or  merchandise, 
for  the  price  of  fifty  dollars  or  more,  shall  be  good  or  valid,  unless 
the  purchaser  accepts  and  receives  part  of  the  goods  so  sold,  or  gives 
something  in  earnest  to  bind  the  bargain,  or  in  part-payment;  or 
unless  some  note  or  memorandum  iu  writing  of  the  bargain  is  made 
and  signed  by  the  party  to  be  charged  thereby,  or  by  some  person 
thereunto  by  him  lawfully  authorized. 


MICHIGAN.    Revised  STATtrrss,  1846. 

Title  19.    Chapter  80.     Sections  6,  7,  8,  9,  10. 

Sec  6.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term 

not  exceeding  one  year,  nor  any  trust  or  power  over  or  concerning 

lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be  created, 

granted,  assigned,  surrendered,  or  declared,  unless  by  act  or  operation 

of  law,  or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the  party 

>  See  preceeding  page,  nolt. 
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creating,  granting,  assigning,  snirendering,  or  declaring  tUe  BAme,  or 
hy  some  person  therennto  hj  him  lawfully  anihorized  by  writing. 

Sec.  7.  The  preceding  Bection  shall  not  be  constrned  to  affect  in  any 
manner  the  power  of  a  testator  in  the  dieposition  of  his  real  estate, 
by  a  Inst  will  and  teBlament ;  nor  to  preveat  nay  trast  iVom  arising, 
or  being  extingnisbed,  by  implication  or  operation  of  law. 

Sec.  8,  Every  contract  for  the  leasing  for  a  longer  period  thna  one 
year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  ahall  be 
Toid,  anIesB  the  contract,  or  some  note  or  memorandum  thereof,  be  in 
writing  and  signed  by  the  party  by  whom  the  lease  or  sale  is  to  be  made, 
or  by  some  person  thereunto  by  him  lawfully  authorized  by  writing. 

Sec,  9.  The  consideration  of  any  contract  or  agreement,  required 
by  the  provisions  of  this  chapter  to  be  in  writing,  need  not  be  set  forlli 
in  the  contract  or  agreement,  or  in  the  note  or  memorandum  thereof, 
but  may  be  proved  by  any  other  legal  evidenee, 

Sec.  10.  Nothing  in  this  chapter  contained,  shall  be  construed  to 
abridge  the  powers  of  the  Court  of  Chancery  to  compel  the  specific 
performance  of  agreements,  in  cases  of  part-performance  of  such 
agreementB. 

Title  19.    Chiptbh  81.     Sections  3,  3,  4,  5,  6. 

Sec.  2.  In  the  following  cases  epecifled  in  this  section,  every  agree- 
ment, contract,  and  promise  shall  be  void,  unless  such  agreement,  con- 
tract, or  promise,  or  some  note  or  memorandum  thereof  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  by  Bome  person 
by  him  thereunto  lawfully  authorized  i  that  is  to  say, — 

1.  Every  agreement  that,  by  its  terms,  is  not  to  be  performed  in  one 
year  from  the  making  thereof. 

2.  Every  special  promise  to  answer  for  the  debt,  default,  or  mis- 
doings of  another  person. 

3.  Every  agreement,  promise,  or  undertaking  made  upon  considera- 
tion of  Diarriage,  except  mutual  promises  to  marry. 

4.  Every  special  promise  made  by  an  executor  or  administrator,  to 
answer  damages  out  of  his  own  estate. 

Sec.  3.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchandise, 
for  the  price  of  fifty  dollars  or  more,  shall  be  valid  unless  the  pur- 
chaser  shall  accept  and  receive  part  of  the  goods  sold,  or  shall  give 
something  in  earnest  to  bind  the  bargain,  or  in  part-payment,  or  un- 
less  some  note  or  memorandum  in  writing  of  the  bargain  be  made, 
and  signed  by  the  party  to  be  charged  tiiereby,  or  by  some  person- 
thereunto  by  him  lawfully  authorized. 
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Sec.  4.  Whenever  tmy  goods  shall  be  soU  at  enctioQ,  ftnd  the  auc- 
tioneer shall,  at  the  time  of  sale,  enter  in  a  sale-book  a  memorandnm 
specifTiDg  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
acoonnt  the  sale  is  made,  such  memorandum  shall-be  deemed  a  mem- 
orandum of  the  contract  of  sale,  within  the  meaning  of  the  last 
section. 

Sbo.  5.  No  action  shall  be  brought  to  charge  any  person,  upon  or 
by  reason  of  any  favorable  representation  or  aseurauce  made  concern- 
ing the  character,  conduct,  credit,  ability,  trade,  or  dealings  of  any 
other  person,  unless  such  representation  or  assurance  be  made  in 
wilting,  and  signed  by  the  party  to  be  charged  thereby,  or  by  some 
person  thereunto  by  liim  lawfully  authorised. 

Sec.  6.  The  consideration  of  any  contract,  agreement,  or  promise, 
required  by  this  chapter  to  be  in  writing,  need  not  be  expressed  in 
the  written  contract,  agreement,  or  promise,  or  in  any  note  or  memo- 
randum thereof,  but  may  be  proved  by  any  other  legal  evidence. 


MINNESOTA.    Kbvisto  STiTurro,  ISM. 
Chaptbb  41.    Titlh  2.    SncrnoNS  6,  7,  8,  9,  10,  11,  13,  13. 

Sec.  6.  No  action  shall  be  maintained  in  either  of  the  fallowing 
cases  upon  any  agreement,  unlets  such  agreement  or  some  note  or 
memorandum  thereof,  expressing  the  consideration,  is  in  writing, 
and  subscribed  by  the  party  charged  therewith,  — 

Firtt.  Every  agreement  that  by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof; 

Second.  Every  special  promise  to  answer  for  the  debt,  default,  or 
doings  of  another ; 

Third.  Every  agreement,  promise,  or  undertaking,  made  upon  con- 
sideration of  marriage,  except  mutual  promise  to  marry  ; 

Sec.  7.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things 
in  action,  for  the  price  of  fifty  dollars  or  more,  shall  be  void,  unless  : 

Firtt,  A  note  or  memorandum  of  such  contract,  is  made  in  writ- 
ing, and  subscribed  by  the  parties  to  be  charged  therewith ;  or 

Second.  Unless  the  buyer  accepts  and  receives  part  of  such  goods, 
or  the  evidences,  or  some  of  them,  of  such  things  in  action ;  or 

Third.  Unless  the  buyer  at  the  time  pays  some  part  of  the  purchase* 
money.  ' 
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Sec.  8.  Whenever  goods  are  sold  at  public  suction,  and  the  auc- 
tioneer at  the  lime  of  sale,  enters  into  a  sale-book,  a  memorandnm 
specifying  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  the  sale  is  made ;  snch  memorandum  shall  be  deemed  a  note 
of  the  contract  of  sale  within  the  meaning  of  the  last  section. 

Sec.  9.  Every  grant  or  assignment  of  aaj  existing  trust,  in  goods, 
or  things  in  action,  unless  the  same  is  in  writing,  snbecribed  hy  the 
party  making  the  same,  or  hj  his  agent,  lawfully  authorized,  shall  be 
void. 

Sec.  10.  Ko  estate  or  interest  in  lauds,  other  than  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over  or  concern* 
ing  lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or  opera- 
tion of  law,  or  by  deed  or  conveyance  in  writing,  subscribed  by  the 
parties  creating,  granting,  assigning,  sarrendering,  or  declaring  the 
same,  or  by  their  lawful  agent  therennto  authorized  by  writiug. 

Sec.  11.  The  preceding  section  shall  not  bo  construed  to  affect  in 
any  maaoer,  the  power  of  a  testator,  in  the  disposition  of  his  real 
estate  by  a  last  will  and  testament ;  nor  to  prevent  any  trust  from 
arising  ob  being  extinguished  by  implication  or  operation  of  law. 

Sec.  12.  Every  contract  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall 
be  void,  unless  the  contract,  or  some  note  or  memorandOm  thereof, 
expressing  the  consideration  is  in  writing,  and  subscribed  by  the  party 
by  whom  the  lease  or  sale  is  to  be  made,  or  by  his  authorized  agent. 

Sec.  13.  Nothing  in  this  chapter  contained  shall  he  construed  to 
abridge  the  power  of  courts  of  equity  to  compel  the  specific  performance 
of  agreements  in  cases  of  part-performance  of  such  agreements. 


MISSISSIPPI.    Hutchinsom'b  Cods. 

Chapter  47.    Art.  1.     Sectiom  1. 

Seo.  1.  No  action  shall  be  brought  whereby  to  charge  any  execu- 
tor or  administrator,  npon  any  special  promise,  to  answer  any  debt  or 
damage  out  of  his  own  estate ;  or  whereby  to  charge  the  defendant 
upon  any  special  promise,  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person,  or  to  charge  any  person  upon  any  agree- 
ment made  upon  consideration  of  marriage,  or  upon  any  contract  for 
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the  bbIb  of  lands,  Unements,  and  hereditameota,  or  the  making  tmj 
lease  thereof  for  a  longer  term  than  one  jbbt,  or  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  promise  or  agreement  upon  which  such 
aotioD  shall  he  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  or  her  thereunto  lawfully  authorized. 


MISSOURI.    Retised  Statutss,  1846. 
Chaptkr  68.     BscrnOMB  1,  2,  3,  4,  B,  6,  7. 

Sec.  1.  All  leases,  estates,  interests  of  freehold,  or  terms  of  years, 
or  any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  lauds, 
tenements,  or  hereditaments,  made  or  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so 
making  or  creating  the  same,  or  their  agents  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  will 
only,  and  shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to 
have  any  other  or  greater  force. 

Sec.  2.  No  leases,  estates,  interests,  either  of  freehold  or  of  terms 
of  years,  gr  any  uncercwn  interest  of,  in,  to,  or  out  of  any  messuages, 
lands,  tenements,  or  hereditaments,  shall  at  any  time  hereafter  be  as- 
signed, granted,  or  surrendered,  unless  it  be  by  deed  or  note  in  writ- 
ing, signed  by  the  party  so  assigning,  granting,  or  surrendering  the 
same,  or  their  agents  lawfully  authorized  by  writing,  or  by  operation 

Sec.  8.  All  declarations  or  creations  of  trusts  or  confidences  of  any 
lands,  tenements,  or  hereditomeuts  shall  be  manifested  and  proved  by 
some  writing,  signed  by  the  party  who  is  or  shall  he  by  law  enabled 
to  declare  such  trusts,  or  by  his  lost  will  in  writing,  or  else  they  shall 
be  void ;  and  all  grants  and  assignments  of  any  trust  or  confidence 
shall  be  in  writing,  signed  by  the  party  granting  or  assigning  the 
same,  or  by  his  or  her  last  will  in  writing,  or  else  tliey  shall  be  void. 

Sec.  4.  Where  any  conveyance  shall  be  made  of  any  lands,  tene- 
ments, or  hereditaments,  by  which  a  trust  or  confidence  may  arise,  or 
result  by  implication  of  law,  such  trust  or  confidence  shall  be  of  like 
force  as  the  same  would  have  been  if  the  act  had  not  been  made. 

Sec.  5.  No  action  shall  be  brought  to  charge  any  executor  or  ad- 
ministrator, upon  any  special  promise,  to  answer  for  any  debt  or 
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damages  out  of  his  own  eatst«,  or  to  charge  any  person  npon  any 
special  promiw  to  answer  for  the  debt,  default,  or  nuBcarriage  of 
another  person,  or  to  charge  any  person  upon  any  agreement  mode 
in  consideration  of  marriage,  or  upon  any  contract  for  the  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them,  or  any  lease  thereof  for  a  longer  time  than  one  year,  or  upon 
any  agreement  that  is  not  to  be  performed  within  one  year  from  the 
making  thereof;  unless  the  agreement  upon  which  the  action  shall  be 
brought,  or  soma  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
by  him  thereto  lawfully  authorized. 

Sec.  6.  No  contract  for  the  sale  of  goods,  wares,  and  merchandise, 
for  the  price  of  thirty  dollars  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargcun,  or 
in  part-payment,  or  unless  some  note  or  memorandum  in  writing  be 
made  and  signed  by  the  parties  to  be  charged  with  such  contract,  or 
theb  agents  lawfully  authorized. 

Skg.  7.  No  action  shall  be  brought  to  charge  any  person  upon,  or 
by  reason  of,  any  representation  or  assurance  made  concerning  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other  per- 
son, unless  such  representation  or  assurance  be  made  in  writing,  and 
subscribed  by  the  party  to  be  charged  thereby,  or  by  some  person 
thereunto  by  him  lawfully  authorized. 


NEVADA.    L^ws,  1861. 
Chaptkr  9.    SacTioNS  65,  fi6,  67,  68,  69, 61,  62,  63,  70. 

Sbc.  55.  No  estate,  or  interest  in  lands,  other  than  for  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  over  or  concern- 
ing lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or  opera- 
tion of  laWf  or  by  deed  or  conveyance,  in  writing,  sabecribed  by  the 
party  creating,  granting,  assigning,  surrenderiag,  or  declaring  the 
same,  or  by  his  agent  thereunto  authorised  in  writing. 

Sso.  56.  The  preceding  section  shall  not  bs  construed  to  afiect  in 
any  manner  the  power  of  a  testator,  in  the  disposidon  of  his  real 
estate,  by  a  last  will  and  testament,  nor  to  prevent  any  trust  from  aris- 
ing, or  being  extinguished  by  implication,  or  operation  of  law. 


>vGoo»^lc 


APPSNDIZ.  627 

Sec.  57.  Every  contract  for  the  leasing  for  a  longer  period  than 
one  year,  oi  for  the  sale  of  any  lands,  or  any  interest  in  lands,  ehall 
be  void,  unless  the  coDtract,  or  some  note  or  memoraDdnin  thereof, 
expressing  the  consideradon,  be  in  writing,  and  be  sabacribed  by  the 
party  by  whom  the  leaae  or  sale  U  to  be  made. 

Sec.  S8.  Eveiy  iDStmment  required  to  be  subscribed  by  any  person 
ULder  the  last  preceding  section,  may  be  anhscribed  by  the  agent  of 
each  party,  lawfully  authorized. 

Sec.  59.  Nothing  contained  in  this  act  shall  be  constned  to  abridge 
the  powers  of  courts  to  compel  the  specific  perfonnance  of  ^^eemeots 
in  casea  of  part-performance  of  anch  agreements. 

Sec.  61.  In  the  following  cases  every  agreement  shall  be  void,  un- 
less such  agreement,  or  some  note,  or  memorandum  thereof,  expresa- 
ing  the  consideration,  be  in  writing,  and  snbacribed  by  the  party 
diarged  therewith, — 

FinL  Every  agreement  that,  by  the  terms,  is  not  to  be  performed 
vrithin  one  year  from  the  making  thereof; 

Second.  Every  special  promise  to  answer  for  the  debt,  default,  or 
miscamaga  of  another ; 

Third.  Every  agreement,  promise,  or  undertaking,  made  npon  con- 
sideration of  marriage,  except  mutual  promiaes  to  marry. 

Sec.  62.  Every  contract  for  the  sale  of  any  goods,  chattela,  or  things 
in  action,  for  the  price  of  fifty  dollars,  or  over,  shall  be  void,  unless,  — 

Firtt.  A.  note,  or  memorandum,  of  such  contract,  be  made  in  writ- 
ing, and  be  subscribed  by  the  parties  to  be  charged  therewith ;  or 

Second.  Unless  the  buyer  shall  accept,  or  receive,  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in  action  ;  or 

Third.  Unless  the  buyer,  shall  at  the  time,  pay  some  part  of  the 
purchase-money. 

Sec.  63.  Whenever  goods  shall  be  sold  at  auction,  and  the  auctton- 
eer  shall,  at  the  time  of  sale,  enter  in  a  aale-book,  a  memorandum, 
specifying  the  nature  and  price  of  the  property  sold,  the  terras  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  the  sale  is  made,  such  memorandum  shall  be  deemed  a  uote 
of  the  contract  of  sale,  within  the  meaning  of  the  last  section. 

Skc.  70.  Every  grant,  or  assignment  of  any  existing  trust  in  land, 
goods,  or  things  in  action,  unless  the  same  shall  be  in  writing,  sub- 
scribed by  the  person  making  the  same,  or  by  bis  agent  lawfully  au- 
thoticed,  shall  be  void. 
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NEW  HAMPSHIRB.    Ervibkb  SxATrrKfl,  18*2. 
Chapter  130.     Sbctions  12,  IS. 

Sec.  12.  Every  estate  or  iateregtia  lands,  created  or  convened  with- 
out an  iuatniment  in  writing,  signed  by  the  grantor  or  his  attorney, 
shall  be  deemed  an  estate  at  will  only,  and  no  estate  or  interest  in  land 
shall  be  assigned,  graaled,  or  surrendered,  except  by  writing  signed  as 
aforesaid,  or  by  operation  of  law.  ' 

Sec.  13.  No  trust  conceming  lands,  except  such  as  may  arise  or  re- 
sult by  implication  of  law,  shall  be  created  or  declared,  unless  by  an 
instrument  signed  by  the  party  creatiog  the  same,  or  by  hia  attorney. 

Chapter  180.    Sections  7,  8,  9. 

Sec.  7.  No  action  shall  be  maintained  upon  any  contract  for  the 
sale  of  lands,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  thereof,  is  in  writing  and  signed  by  the 
parties  to  be  charged  therewith,  or  by  some  other  person  tberennto 
lawfully  authorized  by  writing. 

Sec.  S.  Ko  action  shall  be  brought  in  the  following  cases :  — 

Firtt.  To  charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate ; 

Second,  To  charge  any  person,  upon  any  special  promise,  to  an- 
awer  for  the  debt,  default,  or  miscarriage  of  another  person ; 

Third.  To  charge  any  person  upon  an  agreement  made  upon  con- 
sideration of  marri:.ge ; 

Fourth.  To  charge  any  person  upon  any  agreement  that  is  not  to 
be  performed  within  one  year  From  the  time  of  making  it ; 

Unless  such  promise  or  agreement,  or  some  note  or  memorandum 
thereof,  is  in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  thereunto  by  him  lawfully  authorized. 

Sec.  9.  No  action  shall  be  brought  upon  any  contract  for  the  sale  of 
any  goods,  wares,  or  merchandise  for  the  price  of  thirty-three  dollars 
or  upwards,  and  no  such  contract  shall  be  valid  unless  the  buyer  shall 
accept  part  of  the  property  so  sold,  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  burg^n,  or  in  part-payment, 
or  unless  some  note  or  memorandum  in  writing  of  the  said  bargain 
be  made  and  signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized. 
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HEW  JERSEY.    Rbviskd  Statdtkb,  1817. 
TiTLH  17.    CiuTTXR  1.    Sbctionb  9,  10 ;  paxt  of  11,  12,  18,  14,  IS. 

Sec.  9.  All  leases,  eatatea;  interests  of  freehold,  or  terms  of  years, 
or  any  uncertaiD  iotereats,  of,  in,  to,  or  out  of  any  messuageB,  lands, 
tenemeota,  or  hereditameuts,  made  or  created,  or  hereafter  to  be 
made  or  created,  by  livery  and  seisin  only,  or  by  parol,  and 
not  put  in  writing,  and  signed  by  the  parties  so  making  or  creating 
the  same,  or  their  agents  therennlo  lawfully  authorized  by  writing, 
shall  have  the  force  and  effect  of  leases,  or  estates  at  will  only,  and 
shall  not,  either  in  law  or  equity,  be  deemed  or  laken  to  have  any 
other  or  greater  force  or  effect,  any  consideration  for  making  such 
parol  leases  or  estates,  or  any  former  law  or  usage  to  the  contrary  not- 
withstanding ;  except,  nevertheless,  all  leases  not  exceeding  the  term 
of  three  years  from  the  making  thereof,  whereupon  the  rent  reserved 
to  the  landlord,  during  sacb  term,  shall  amount  to  two-third  parts,  at 
the  least,  of  the  full  improved  value  of  the  thing  demised. 

Sec.  10.  No  leasea,  eatates,  or  Intereata,  or  term  or  terms  of  year  or 
years,  or  any  uncertain  interests  of,  m,  to,  or  ont  of  any  messQages, 
lands,  tenements,  or  hereditaments,  aball  at  any  time  hereafler  be 
assigned,  granted,  or  surrendered,  anless  it  be  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  granting,  or  surrendering 
tbe  same,  or  his,  her,  or  their  agent  or  agenls,  thereunto  lawfully 
authorized  by  writing,  or  by  act  and  operation  of  law. 

Sec.  11.  All  declarations  or  creations  of  trusts  or  coofldencea  of 
any  lands,  tenements,  or  hereditamenta  shall  be  manifested  and  proved 
by  some  writing,  signed  by  the  party  who  is  or  shall  be  by  law  en- 
abled to  declare  snch  trust,  or  by  his  or  her  last  will  in  writing,  or 
else  they  shall  be  utterly  void  and  of  no  effect ; 

Sec.  12.  Promded,  ahoays,  that  where  any  conveyance  hath  been, 
or  shall  be  made  of  any  lands,  teuemeltts,  or  hereditaments,  by  which 
a  tmat  or  confidence  shall  or  may  arise  or  result  by  constmction  or 
implication  of  law,  or  be  transferred  or  extinguished  by  act  or  opera- 
tion of  law,  then,  and  in  every  such  case,  such  trust  and  confidence 
shall  be  of  the  like  force  and  effect  as  the  same  would  have  been  if 
this  act  had  not  been  made. 

Sec.  18.  All   grants  and  assignments  of  any  trust  or  couJldence 

ahall  likewise  be  in  writing,  signed  by  the  party  granting  or  assigning 

U 
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the  stiine^  or  b;  his  or  her  last  will  in  nrritiDg,  or  else  ahall  likewise 
be  utterly  void  and  of  no  effect. 

Seo.  14.  No  action  ehall  be  bronght,  whereby  to  charge  any  exec- 
utor or  administrator,  upon  any  special  promise,  to  answer  damages 
out  of  his  own  estate  ;  or  whereby  to  charge  the  defendant,  upon  any 
special  promise,  to  answer  for  the  debt,  default,  or  miscarriages  of 
another  person;  or  to  charge  any  person  npon  any  agreement  made 
upon  consideration  of  marriage  ;  or  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  cooceming  them ; 
or  upon  any  agreement,  that  is  not  to  be  performed  within  the  space  of 
one  ye&r  from  the  m&kiog  thereof,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  or  her  lawfully  authorized. 

Sec>'15.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchan- 
dise for  the  price  of  thirty  dollars  or  upwards,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  eameat  to  bind  the 
bargain,  or  in  part-payment,  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully  authorized. 


NEW  YORE.    RETiaED  Stxtdtrb,  1830.    Fabt  II. 

Chaptkr  8.    TiTLS.  1.    SxcTiONB,  6,  7,  8,  9,  10. 

Sec.  6.  Ko  estate  or  interest  in  lands,  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  tmst  or  power  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or  operation 
of  law,  or  by  a  deed  or  conveyance  in  writing,  snbscribed  by  the  party 
creating,  granting,  assigning,  surrendering,  or  declaring  the  same,  or 
by  his  lawful  agent  thereunto  authorized  by  writing. 

Sec.  7.  The  preceding  section  shall  not  be  construed  to  efiect,  in 
any  manner,  the  power  of  a  testator  in  the  disposition  of  his  real  es- 
tate by  a  last  will  and  testament ;  nor  to  prevent  any  trust  from  aris- 
-  ing,  or  being  extinguished,  by  implicatioo  or  operation  of  law  ;  nor  (o 
prevent,  after  a  fine  shall  have  been  levied,  the  execution  of  a  deed  or 
other  instrument  in  writing,  declariug  the  uses  of  such  fine. 
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A^ETOU.  581  . 

Seo.  8.  'Every  contract  for  the  leasiag  ibr  a  longer  period  thtm  one 
year,  or  for  the  sale  of  an^  lands,  or  any  interest  in  lands,  shall  be 
void,  anless  the  contract,  or  some  note  or  memorandnm  thereof,  ex- 
pressing tlie  consideration,  be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made. 

Sbg.  9.  Every  instrumeDt  required  to  be  subscribed  by  any  partf, 
under  the  'last  preceding  section,  may  be  subscribed  by  the  agent  of 
snch  party  lawfully  aathorized. 

SxG.  10.  Nothing  in  this  title  contained  shall  be  construed  to 
abridge  the  powers  of  Courts  of  Equity,  to  compel  the  specific  per- 
formance of  agreements,  in  cases  of  part-performance  of  such  agree- 
ments. 

TiTLB  2.     SaonoNS  2,  3,  4. 

Seo.  2.  In  the  following  cases,  every  agreement  shall  be  void 
unless  such  agreement,  or  some  note  or  memorandum  thereof,  express- 
ing the  consideration,  be  in  writing,  and  Bubscribed  by  the  party  to 
be  charged  therewith  :  — 

1.  Every  agreement  that  by  its  terms  is  not  to  be  performed  within 
one  year  from  the  making  thereof; 

2.  Every  spedal  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person ; 

3.  Every  agreement,  promise,  or  undertaking  made  upon  consid- 
eration of  marriage,  except  mutual  promisea  to  marry. 

Sec.  6.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things 
in  action,  for  the  price  of  fitly  dollars  or  more,  shall  be  void,  unless,  — 

1.  A  note  or  memorandum  of  such  contract  be  made  in  writing, 
and  be  subscribed  by  the  parties  to  be  chai^d  thereby ;  or 

2.  Unless  the  buyer  shall  accept  and  receive  part  of  such  goods  or 
the  evidences,  or  some  of  them,  of  such  things  in  action ;  or 

S.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the  pnr- 
chase-money. 

Seo.  4.  Whenever  goods  shall  be  sold  at  public  auction,  and  the 
auctioneer  shall,  at  the  time  of  sale,  enter  in  a  sale-book  a  memoran- 
dum specifying  the  nature  and  price  of  the  property  sold,  the  terms  of 
the  sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on 
whose  account  the  sale  is  made,  such  memorandnm  shall  be  deemed  a 
note  of  the  contract  of  sale,  within  the  meaning  of  the  last  section. 
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NOBTH  CAROLINA.    Bbtibbd  Statutes.    Toi.  I. 
Chapter  50.     SaunonB  8,  10. 

Sec.  B.  All  contracts  to  sell  or  convey  any  IftndS)  teoements,  or 
heredilameats,  or  aoy  interest  in  or  coDceniitig  them,  or  any  slave  or 
slftTes,  shall  be  void  and  of  no  effect,  unless  such  contract,  or  some 
memorandum  or  note  thereof,  shall  be  pnt  in  writing,  signed  by  the 
pKctj  10  be  charged  therewith,  or  by  some  other  person  by  him  thereto 
lawfully  authorized  except,  nevertheless,  contracts  for  leases  not  ex- 
ceeding in  duration  the  term  of  three  years. 

Seo.  10.  No  action  shall  be  brought  whereby  to  charge  any  execu- 
tor or  administrator,  upon  a  special  promise,  to  answer  damages  out  of 
his  own  estate,  or  to  charge  the  defendant  upon  any  q>ecial  promise  to 
answer  the  debt,  default,  or  miscarriage  of  another  person,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by  the  party  to 
be  chai^d  therewith,  or  some  other  person  thereunto  by  htm  lawfully 
authorized. 


OHIO.    BxviBXD  Statutes.    Swam'b  EornoH,  1864. 
Cbaftbr  49.    Sections  4,  6, 

Sec.  4.  No  leases,  estates,  or  interests,  either  of  freehold  or  terms 
for  years,  or  any  uncertain  interest  of,  in,  or  out  of  lands,  tenements, 
or  hereditaments,  shall  at  any  time  hereafter  be  assigned  or  granted, 
unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party  so  assign- 
ing or  granting  the  same,  or  their  agents  thereunto  lawfully  authorized 
by  writing,  or  by  act  and  operation  of  law. 

Sec.  5.  No  action  shall  be  brought  whereby  to  charge  the  defend* 
ant,  upon  any  special  promise,  to  answer  for  the  debt,  default,  or  mis- 
carriage, of  another  person  ;  orto  charge  any  executor  or  administrator, 
upon  any  special  promise,  to  answer  damages  out  of  his  own  estate  ; 
or  to  charge  any  person  upon  any  agreement  made  in  consideration 
of  marriage,  or  upon  any  contract  or  sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  of  them  ;  or  upon  any 
agreement  that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof;    unless  the  agreement  upon  which  such 
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actioD  shall  be  bron^t,  or  some  msmonuiclam  or  note  thereof,  diall 
be  Id  writing,  and  Higned  by  the  p^rtj  to  be  charged  therewith,  or 
Bome  other  person  thereunto  hy  him  or  her  lawfbllj  anthorized. 

Note.  —  By  an  act  which  took  effect  October  1, 1795  (Chage,  190), 
the  common  law  of  England,  all  atatutes  and  acta  of  parliament  made 
in  aid  of  the  common  law,  prior  to  the  fonrth  year  of  the  reign  of 
King  James  I.,  and  which  were  of  a  general  DAtnre,  not  local  to  that 
kingdom,  were  declared  to  be  the  rule  of  deoisioa,  and  considered  as 
of  Ml  force  until  repealed,  etc,  or  disapproTed  of  by  Congress.  See 
CSiaae,  218,  238,  298,  464,  512. 

A  like  statute  waa  passed  February  14,  1805,  and  which  took  effect 
June  1,  1605  (Chase,  512),  and  was  repealed  January  2,  1806 
(Chase,  528). 

See  Lindsley  «.  Coates,  1  Hammond,  115. 


OREGON.    Civn,  Com. 
Tttlb  8.    Chaptto  8.    Skotiohs  771,  773,  776,  776. 

Sec.  771.  No  estate  or  interest  in  real  property  other  than  a  lease 
for  a  term  not  exceeding  one  year,  nor  any  trust  or  power  concerning 
such  property,  can  be  created,  transferred,  or  declared  otherwise  than 
by  operation  of  law,  or  by  a  conveyance  or  other  instrument  in  writ- 
ing, subscribed  by  the  party  creating,  transferring,  or  declaring  the 
same,  or  by  his  lawful  agent,  under  written  authority,  and  executed 
with  such  formalities  as  are  required  by  law. 

Sec.  772.  The  last  section  shall  not  be  construed  to  affect  the 
power  of  a  testator,  in  the  distribution  of  his  property  by  a  last  will 
and  testament,  nor  to  prevent  a  trust  from  arising,  or  being  extin- 
guished by  implication  or  operation  of  law,  nor  to  affect  the  power  of 
a  court  to  compel  specific  performance  of  an  agreement  In  relation  to 
such  property. 

Sec.  775.  In  the  following  cases  the  agreement  is  void,  unless  the 
seme,  or  some  note  or  memorandum  thereof,  expressing  the  consid- 
eration, be  in  writing  and  subscribed  by  the  party  to  be  charged,  or 
by  his  lawfully  authorized  agent ;  evidence  therefore  of  the  agreement 
shall  not  be  received  other  than  the  writing,  or  secondary  evidence 
of  its  contents,  in  the  cases  prescribed  by  law  ; 

1,  An  agreement  that,  by  its  terms,  is  not  to  be  performed  within  a 
year  from  the  making  thereof; 
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2.  An  agreemBot  to  answer  for  tb«  debt,  defknlt,  or  nuacarrukgs  of 
another ; 

S.  Ad  agreement  by  an  executor  or  adminurtralor  to  pa;  the  debts 
of  his  testator  or  intestate  ont  of  his  own  estate  ; 

4.  An  agreement  made  upon  consideration  of  marriage,  other  than 
a  mutual  promise  to  many ; 

5.  An  agreement  for  the  sale  of  personal  property,  at  a  price  not 
less  than  fitly  dollars,  unless  the  bnyer  accept  and  receive  some  part 
of  snch  personal  property,  or  pay  at  the  time  some  part  of  the  pnr- 
chase-money  ;  but  when  the  sale  is  made  by  auction,  an  entry  by  the 
AuctioQow,  in  his  sale-book,  at  the  time  of  the  sale,  of  the  kind  of 
property  sold,  the  terms  of  the  sale,  the  price,  and  the  names  of  the 
purchaser  and  person  on  whose  account  the  sale  is  made,  is  a  sufBuent 
memorandum. 

6.  An  agreement  for  the  leasing,  for  a  longer  period  than  one  year, 
or  for  the  sale  of  real  property,  or  of  any  interest  therein  ; 

7.  Ad  agreement  concerning  real  property,  made  by  an  agent  of  the 
party  sought  to  be  charged,  nnlees  the  authority  of  the  agent  be  in 
writing. 

Seo.  776.  No  evidence  is  admieaible  to  charge  a  person  upon  a  rep- 
resentation as  to  the  credit,  skill,  or  character  of  a  third  person,  un- 
less such  representation,  or  some  memorandum  thereof  in  writing,  and 
either  subscribed  by,  or  in  the  handwriting  of  the  party  to  be  charged. 


PENNSYLVANIA,    Donlap's  Laws.    Cap.  69. 

An  "Aet/or  the  Prmeniion  of  Fraudi  and  Peijuria" 

Sec.  1.  All  leases,  estates,  interests  of  freehold,  or  term  of  years, 
or  any  uncertain  interest  of,  in,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in  writing,  and  signed  by  the 
parties  so  making  or  creating  the  same,  or  their  agents  thereunto 
lawfully  authorized  by  writing,  shall  have  the  force  and  effect  of  leases 
or  estates  at  will  only,  and  shall  not,  either  in  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater  force  or  effect,  any  con* 
sideratioD  for  making  such  parol  leases  or  estates,  or  any  former  law 
or  usage  to  the  contrary  notwithstanding ;  except,  nevertheless,  all 
leases  not  exceedlngthe  term  of  three  years  from  t^ie  making  thereof. 
And,  moreover,  that  no  leases,  estates,  or  interests,  either  of  freehold 


>vGoo»^lc 


APPENDIX.  635 

or  terms  of  years,  or  any  UDcertaia  interest  of,  in,  t6,  or  out  of  any 
messuages,  manors,  lands,  tenemeota,  or  hereditaments,  shall  be  as- 
signed, granted,  or  surrendered,  unless  it  be  by  deed  or  note  in  writ- 
ing, signed  by  the  party  bo  assigning,  granting,  or  sarrendering  the 
same,  or  their  agents  thereto  lawfully  authorized  by  writing,  or  by 
act  and  operation  of  law. 

Frauds  akd  Fewjusies.    BRiaHixzr's  Pdbimn.  4d7. 

1 .  All  leases,  estates,  interest  of  freehold  or  term  of  years,  dr  any 
uncerttUD  interest  of,  in,  or  out  of,  any  messuages,  manors,  lands,  tene- 
ments, or  hereditaments,  made  or  created  by  livery  and  seisin  only, 
or  by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so  mak- 
iog  or  creating  the  same,  or  their  agents,  thereunto  lawfaQy  authorized 
by  writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  will 
only,  and  shall  not,  either  in  law  or  eqnity,  be  deemed  or  taken  to 
have  any  other  or  greater  force  or  effect,  any  consideration  for  mak- 
ing any  such  parol  leases  or  estates,  or  any  former  law  or  usage,  to 
the  contrary  notwithstanding ;  except,  nevertheless,  all  leases  not 
exceeding  the  term  of  three  years  from  the  making  thereof. 

2.  And,  moreover,  no  leases,  estates,  or  interests,  either  of  free- 
hold or  terms  of  years,  or  any  uncertain  interest,  of,  in,  to,  or  out  of 
any  messuages,  manors,  lands,  tenements,  or  hereditaments  shall  at 
any  time  be  assigned,  granted,  or  stirrendered,  unless  it  be  by  deed  or 
note  in  writing,  signed  by  the  party  so  assigning,  granting,  or  surren- 
dering the  same,  or  their  agents,  thereto  lawfully  'authorized  by  writ- 
ing, or  by  act  and  operation  of  law. 

3.  All  declarations  or  creations  of  trusts  or  confidences  of  any 
lands,  tenements,  or  hereditaments,  and  all  grants  and  assignments 
thereof,  shall  be  manifested  by  writing,  signed  by  the  party  holding 
the  title  thereof,  or  by  his  last  will  in  writing,  or  else  to  be  void : 
Provided,  that  where  any  conveyance  shall  be  made  of  any  lands  or 
tenements,  by  which  a  trust  or  confidence  shall  or  may  arise  or  result 
by  implication  or  construction  of  law,  or  be  transferred  or  extinguished 
by  act  or  operation  of  law,  tben  and  in  every  such  case,  such  trust  or 
confidence  shall  be  of  the  like  force  and  effect  as  if  this  act  had  not 
been  passed. 

4.  No  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator,  upon  any  promise  to  answer  damages  out  of  his  own 
estate,  or  whereby  to  charge  the  defendant,  upon  any  special  promise 
to  answer  for  the  debt  or  default  of  another,  unless  the  agreement 
upoa  which  such  action  shall  be  brought,  or  some  memorandum  or 
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note  thereof,  shaU  be  id  writing,  and  signed  hy  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  authorized. 

5.  This  act  shall  not  go  into  affect  until  the  first  day  of  January 
next ;  or  apply  to,  or  effect  any  contract  made,  or  responsibility  in- 
curred, prior  to  that  time ;  or  for  any  contract  the  consideration  of 
which  shall  be  a  less  sum  than  twenty  dollars. 


RHODE  ISLANB.    Betisrd  Statcteb,  1644.     . 

Sec.  1.  Of  "  As  Act  to  prevent  Frauds  and  Perjuries."  No  action 
■hall  be  brought  whereby  to  charge  any  executor  or  administrator, 
upon  bis  special  promise,  to  answer  any  debt  or  damage  ont  of  his 
own  estate,  or  whereby  to  charge  the  defendant  upon  his  spedal 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son i  or  to  charge  any  person  upon  any  agreement  made  upon  cfmsid- 
eration  of  marriage,  or  upon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditament b,  or  the  making  of  any  lease  thereof  for  a 
longer  time  than  one  year ;  or  lipon  any  agreemeot  which  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof, 
unless  the  promise  or  agreement  upon  which  such  action  shall  be 
brought,  or  some  note  or  memorandum  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  by  some  other  per- 
son by  him  thereunto  lawfully  authorised.     (Page  222  of  Rev.  Stat.) 

Sections  1,  2,  Of  an  "  Act  regulating  Conveyances  of  Real  Estate." 

Sec.  1.  No  estate  of  inheritance  or  freehold,  or  for  a  term  exceed- 
ing one  year,  in  lands  or  teaements,  shall  be  conveyed  from  one  to 
another  by  deed,  unless  the  same  be  in  writing,  signed,  sealed,  and  de- 
livered by  the  party  making  the  same,  and  acknowledged  before  a 
senator,  judge,  justice  of  the  peace,  notary  public,  or  town  clerk,  by 
the  party  or  parties  who  shall  have  sealed  or  delivered  it,  tmd  recorded 
or  lodged  to  be  recorded  in  the  office  of  town  clerk  of  the  town  where 
the  said  lands  or  tenements  do  lie. 

SkC.  2.  All  bargtuas,  sales,  and  other  conveyances  whatsoever  of 
any  lands,  tenements,  or  hereditameats,  whether  they  be  made  for 
passing  any  estate  of  freehold  or  iaheritance,  or  for  term  of  years, 
exceeding  the  term  of  one  year,  and  all  deeds  of  trust  and  mortgages 
whatsoever,  which  shall  hereafter  ba  made  and  executed,  shall  be 
void,  unless  they  shall  be  acknowledged  and  recorded  as  aforesaid : 
Provided,  alwayi,  that  the  same  between  the  parties  and  their  heirs 
shall  be  valid  and  binding.     (Page  357  of  Bev.  Stat.) 
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SOUTH  CAROLINA. 

In  this  State  ftll  the  sectiona  of  the  Engh'sh  Statute  coDsidered  in 
this  work  are  in  force.  See  the  variotu  titles  ;  also  Brevard's  Dig. 
Vol.  I.  Tit.  84. 


TENNESSEE.  Scott's  Editioit  of  Laws',  Tol  I. 
Chapter  25.  Sbciiom  1. 
No  action  shall  be  brought  wherebjr  to  charge  any  executor  or  ad- 
ministrator, upon  any  special  promise,  to  answer  any  debt  or  damages 
>  out  of  his  own  estate,  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  aoswer  for  the  debt,  default,  or  miscarriage  of 
another  person,  or  to  charge  any  person  upon  any  agreement  made 
upon  couBideralion  of  marriage,  or  upon  any  contract  for  the  sale  of 
lands,  tenements,  or  hereditaments,  or  the  making  any  lease  thereof 
for  a  longer  term  than  one  year,  or  upon  any  agreement  which  is  not 
to  be  performed  within  the  space  of  one  year  &om  the  biaking  thereof, 
unless  the  promise  or  agreement  npon  which  each  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
by  him  tberenuto  lawfully  authorized. 


Act  or  JjuniAKr  IS,  1840. 
Sec.  1.  Ko  action  shall  be  bronght  whereby  to  charge  an;  executor 
or  administrator,  upon  any  special  promise,  to  answer  any  debt  or 
damage  out  of  his  own  estate,  or  whereby  to  charge  the  defendant, 
upon  any  spedal  promise,  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person,  or  to  charge  any  person  upon  any  agreement 
made  in  consideration  of  marriage,  or  npon  any  contract  for  the  sale 
of  lands,  slaves,  tenements,  or  hereditaments,  or  the  making  of  any 
lease  thereof  for  a  longer  term  than  one  year,  or  npon  any  agreement 
which  is  not  to  be  performed  within  the  space  of  one  year  fVom  the 
making  thereof;  unless  the  promise  or  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
person  by  him  thereunto  lawfully  authoriied. 
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VERMONT.    Revised  Statutes,  1839. 
IiTLX  14.    Ghattkr  60.     Sbctions  21,  23,  23,  34. 

Sec.  21.  All  Mtat«B  or  interests  in  lauds,  created  or  convejred  with- 
out any  instrument  in  writing,  signed  hj  the  grantor  or  his  attorney, 
shall  have  the  force  and  efiect  of  estates  at  will  only ;  and  no  estate 
or  interests  in  lands  shall  be  assigned,  granted,  or  surrendered,  unless 
hy  a  writing  signed  as  aforesaid,  or  by  the  operation  of  law. 

Sec.  32.  No  trusts  concerning  lands,  except  such  as  xa&y  arise  or 
result  by  implication  of  law,  shall  be  created  oi>  declared,  unless  by 
an  instrument  in  writing,  signed  by  the  party  creating  or  declaring 
the  same,  or  by  his  attorney. 

Sec.  28.  The  assignment  of  any  lease  of  lauds,  if  the  lease  is  for 
a  longer  term  than  one  year,  shall  he  by  deed,  signed,  sealed,  and 
witnessed,  acknowledged,  and  recorded,  as  is  provided  in  the  case  of 
deeds  in  the  fourth  section  of  this  chapter  ;  and  any  assignment,  otber> 
wise  executed,  shall  be  void  as  against  all  persons  but  the  assignor, 
his  heirs,  or  devisees. 

Sec.  24.  No  deed  or  other  conveyance  of  any  lands,  or  of  any  es- 
tate or  interest  therein,  made  by  virtue  of  a  power  of  attorney,  shall 
be  of  any  effect,  or  admissible  in  evidence,  unless  such  power  of  at- 
torney shall  have  been  signed,  sealed,  and  acknowledged  and  rerarded 
in  the  office  where  such  deed  shall  have  been  recorded. 

Title  15.    Chaptbr  61.    Sections  1,  3,  3. 

Sec.  1.  No  acUon,  in  law  or  equity,  shall  be  brought  in  any  of  the 
following  cases,  that  is  to  say,  — 

Fint.  To  charge  an  execnfor  or  administrator,  upon  any  special 
promise,  to  answer  damages  ont  of  his  own  estate ;  or 

Second.  To  charge  any  person,  upon  any  special  promise,  to  an- 
swer for  the  debt,  default,  or  misdoings  of  another ;  or 

Third.  To  charge  any  person  upon  any  agreement  made  upon  con- 
sideration of  marriage ;  or 

Fourth.  Upon  any  contract  for  the  sale  of  lands,  tenements,  or 
hereditaments,  or  of  any  interest  iu  or  concerning  them  ;  or 

^t^.  Upon  any  agreement  that  is  not  to  be  performed  within  one 
year  from  the  making  thereof; 

Unless  the  promise,  contract,  or  agreement,  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  wriu 
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iog,  and  signed  by  the  party  to  be  charged  therewith,  or  by  some  person 
thereanto  hy  him  lawtiiUy  authorized;  and  if  the  contract  or  agree- 
ment relate  to  the  sale  of  real  estate,  or  any  interest  therein,  soch 
anthority  shall  be  conferred  by  writing. 

Sec.  2,  No  contract  for  the  sale  of  any  goods,  wares,  or  merchan- 
dise, for  the  price  of  forty  dollan  or  more,  shall  be  good  or  valid,  un- 
less the  purchaser  shall  accept  and  receive  part  of  the  goods  so  sold, 
or  shall  gire  something  in  earnest  to  bind  the  bargain,  or  in  part-pay- 
ment, OF  unless  some  note  or  memorandum  of  the  bargain  be  made  in 
writing,  and  signed  by  the  party  to  be  charged  thereby,  or  by  some 
person  thereanto  by  him  lawfully  authorized. 

Sec.  S.  No  action  shall  be  brought  to  charge  any  person,  upon  or 
by  reason  of  any  representation  or  assurance  made  coaceming  the 
character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other  per- 
son, unless  such  representation  or  assurance  be  made  in  writing,  and 
signed  by  the  party  to  be  charged  thereby,  or  by  some  person  there- 
unto by  him  lawfully  authori^d. 


VIRGINIA.    Code  (by  Pattok  and  Robinson),  1849. 
Chaptkb  143.    SEonoMS  1,  2. 

Seo.  1.  No  action  shall  be  brought  in  any  of  the  following  cases :  — 

F^tt.  To  charge  any  person  upon  or  by  reason  of  a  representation 
or  assurance  concerning  the  character,  conduct,  credit,  ability,  trade, 
or  dealings  of  another,  to  the  intent  or  purpose  that  such  other  may 
obtain  thereby  credit,  money,  or  goods  ;  or, 

Secondly.  To  charge  any  person  upon  a  promise  made,  after  full 
age,  to  pay  a  debt  contracted  during  infancy,  or  npou  a  ratification 
after  fiill  age  of  a  promise  or  simple  contract  made  dnring  infancy ;  or, 

Thirty.  To  charge  a  personal  representative  upon  a  promise  to 
answer  any  debt  or  damages  out  of  his  own  estate  ;  or, 

Fovrtkly.  To  charge  any  person  upon  a  promise  to  answer  for  the 
debt,  default,  or  misdoings  of  another  ;  or. 

Fifthly.  Upon  any  agreement  made  upon  consideration  of  mar- 
riage; or, 

SixGily.  Upon  any  contract  for  the  sale  of  real  estate,  or  the  lease 
thereof  for  more  than  a  yoor ;  or. 

Seventhly.  Upon  any  agreement  that  is  not  to  be  performed  within 
a  year; 
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Unlesa  the  promise,  oontract,  agTeement,  representation,  usnrance, 
or  ratification,  or  some  memorandam  or  note  thereof,  be  in  writing, 
and  fligned  by  the  party  to  be  charged  thereby,  or  hie  agent.  Bnt  the 
consideration  need  not  be  set  forth  or  expressed  in  the  writing ;  it  may 
be  proved  (where  a  consideration  is  necessary)  by  other  evidence. 

Sec.  2.  Any  writing  to  which  the  person  making  it  shall  affix  a 
scroll  by  way  of  seal,  shall  be  of  the  same  force  as  if  it  were  aotnally 
sealed. 


WISCONSIN.    Ravi8M>  Statdtis,  1849. 
TiTLB  20.    Ckapteb  7fi.    Skctiomb  6,  7,  6,  9,  10. 

Sec.  6.  Vo  estate  or  interest  in  lands,  other  than  leases  fi>r  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  concerning 
landSj'Or  in  any  manner  relating  thereto,  shall  hereafter  be  created, 
granted,  assigned,  surrendered,  or  declared,  unless  by  act  or,  opera- 
tion of  law,  or  by  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  smrendering,  or  declaring  the 
Bame,  or  by  his  lawful  agent,  thereunto  authorized  by  writing. 

Sec.  7.  The  preceding  section  shall  not  be  construed  to  affect  in 
any  manner  the  power  of  a  testator,  in  the  disposition  of  his  real  es- 
tate, by  a  last  will  and  testament ;  nor  to  prevent  any  trust  from  aris- 
ing or  being  extinguished,  by  implication  or  operation  of  law. 

Sec.  8.  Kveiy  contract  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall 
he  void,  unless  the  contract,  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to  be  made. 

Sec.  9.  Every  instrament  required  to  be  subscribed  by  any  party, 
under  the  last  preceding  section,  may  be  subscribed  by  the  agent  of 
such  party,  lawfully  authorized. 

Sec.  10.  Nothing  in  this  chapter  contained  shall  be  construed  to 
abridge  the  powers  of  Courts  of  Equity,  to  compel  the  specific  per> 
formance  of  agreements  in  cases  of  part-performance  of  such  agree- 


TiTU  30.    Chapter  T6.    Sections  2,  3,  4,  8. 

Sec.  2.  In  the  following  cases  eveiy  agreement  shall  be  void,  unless 
sudi  agreement,  or  some  note  or  memoraudnm  thereof,  expressing  the 
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coniideretioii,  be  ia  writing,  and  subscribed  by  the  party  charged  there- 
with:— 

Firtt.  Every  agreement  that  by  the  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof. 

Second.  Every  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person. 

TIHrd.  Every  agreement,  promise,  or  nndertaking,  made  apon  con- 
sideration of  marriage,  except  mutual  promises  to  marry. 

Sec.  3.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things 
in  action,  for  the  price  of  fifty  dollars  or  more,  shall  be  void,  anless. 

First.  A  note  or  memorandum  of  such  contract  be  made  in  writing, 
and  be  subscribed  by  the  parties  to  be  charged  therewith  ;  or 

Secqnd.  Unless  the  buyer  shall  accept  and  receive  part  of  such 
goods,  or  the  evidences,  or  some  of  them,  of  such  things  in  action  ;  or 

Third.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  the 
purchase-money. 

Sec.  4.  Whenever  goods  shall  be  sold  at  public  auction,  and  the 
anctiopeer  shall  at  the  time  of  sale  enter  in  a  sale-book  a  memorandum, 
sped^ng  the  nature  and  price  of  the  property  sold,  the  tenns  of  the 
sale,  the  name  of  the  pnrchaser,  and  the  name  of  the  person  for  whose 
account  the  sale  is  made,  such  memorandum  shall  be  deemed  a  note 
of  tlie  contract  of  sale  within  the  meaning  of  the  last  section. 

Sec.  8.  Every  instrument  required  by  any  of  the  provisions  of  this 
title  to  be  snbscribed  by  any  party,  may  be  subscribed  by  the  lawful 
agent  of  such  party. 
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ACCEPTANCE, 

ofbill  of  exchange,  Terbal,  173,  174. 

See  Ouaraniiet, 
ACCEPTANCE  -AND  RECEIPT, 

of  goods,  etc.,  bargained  for,  8IS-340. 

See  Goods,  etc..  Safe*  of. 
ACCOUNT  STATED, 


evtatea  b^,  77. 

See  Swrrendert. 
ADMINISTRATOBS.     See  Exuuiori. 
ADMISSION, 

of  verbal  contract  in  defenduit'B  annrer,  ground  for  enforcing  it,  499- 

502. 
mnst  be  of  tha  agreement  charged,  501,  503. 

of  mistake,  ^u.,  if  ground  for  enforcing  on  biU  to  reform  and  enforce, 
600. 
.  AGENCY, 

caaea  of  gnaran^  confoonded  irith,  S06-209,  211. 
See  Qtuiraniiei. 
AGENT, 

in  cases  of  conveyances,  10-17. 
who  may  be,  14. 
how  q>pointed,  10-16. 
in  cases  of  contracts,  364,  967-870  a. 
who  may  be,  367-869. 
how  appointed,  870,  370  a. 
signature  by,  364. 
AGREEMENT, 

force  of  the  word.  387, 
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ALTERATION, 

of  memoraodnm  after  aigti&ture,  361. 

of  written  agreement  by  Bubsequent  p«ol  atipniatioa,  409  b-iSS. 
See  Cancdlaliony  Parol  Evidtnce,  ete. 
ALTERNATIVE.    See  CmtraeU. 
ANSWER  IN  CHANCERY, 

of  trustee,  sufficient  decUration  of  trart,  100-103. 
See  Pkading. 
ASSIGNMENT  OF  DOWER.    SeeAdo/Lme. 
ASSIGNMENTS, 

Terbal,  of  leuei  within  the  statute,  necewarilj  ioTalid,  41. 
*  See  Ael  of  Lav ;  Mortgage* ;  Swrmid^t. 
ATTORNEY, 

oral  guaran^  of  client*!  debt  by,  enforced,  138. 
AUCTION  SAtES, 

of  land,  covered  bj  the  statute,  264. 

of  goods,  etc.,  coTered  by  the  statute,  293. 
AUCTIONEER, 

his  entry  a  good  memorandum,  347. 

u  agent  for  signing  memorandum,  363,  353  a,  369. 
hia  clerk,  969. 


BAIL, 

verbal  promise  to  become,  for  third  person,  176. 
BARGAIN, 

force  ofthe  word,  889. 
BILL  UP  PARCELS, 

a  sntGcient  memorandum  of  agreement,  347. 
BLANK, 

signature  in,  360. 
BOND, 

verbal  promise  to  give  bail  for  third  person,  176. 
BOUNDARIES, 

verbal  setUement  of  disputed,  75,  269. 
BROKER, 

his  entry,  a  sufficient  memorandam,  847. 
bought  and  sold  notes,  347. 

H«  agent  for  signing  the  memorandum,  369. 
his  clerk,  369. 


C. 
CANCELLATION.  Ac. 

of  title  deeds,  does  not  devest  corporeal  estate,  09. 
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CANCELLATION,  ««.,  —  confinKcd. 

ttcut  with  incorporeal  estate,  S9. 
unrecorded,  effect  of,  60,  61. 
not  seceuory  to  validity  of  surrender,  43. 
See  Surrenders. 
CAREUEE, 

acceptance  and  receipt  of  goods  by,  327. 
CHEATS, 

mere,  not  wUMd  the  Btatnte,  184. 

See  OaaraatUt. 
CLERKS, 

of  aactioneers  or  brokers,  as  agents  for  signing  the  memorandmn,  369. 
COMMISSION  MERCHANT, 

as  agent  for  signing  the  memorandum,  869. 
CONFLICT  OF  LAWS,  136. 
CONSIDERATION, 

of  contract  executed  on  one  side,  recoTorable,  117-127. 

See  Contrail ;  Payment. 
In  cases  of  guaranty.     See  OtioranliM. 
statement  of,  jn  memorandum  of  agreement,  387-408. 
See  Memorandam. 
in  declaration  of  trust,  13. 
in  case  of  marriage  settlements,  216. 

See  Marriage,  Agreernenti  in  aomideratiim  of. 
CONTEACTS, 

verbal,  how  far  valid  or  available  notwithstanding  statate,  116,  1&2. 

statute  does  not  make  them  illegal,  but  simply  prescribes  rule 

of  evidence,  116. 
admissible  in  defence  in  equity,  129,  180. 

not  BO  at  law,  122,  122  a,  126,  131-184,  48S. 
not  available  in  any  form  of  action  as  contracts,  131-134. 
may  be  used  in  juEliGcation  as  licensesj  133. 
valid  as  to  third  parties,  136. 
perjury  by  falsely  swearing  to  them,  136. 
conflict  of  laws,  136. 
verbal,  how  far  valid  or  available,  nothwithstandiug  statute,  116, 

152. 
Statute  of  Limitations,  187. 

enforced  against  attorneys  by  lummaiy  jurisdiction  of  courts,  138. 
after  execution  on  both  sides,  116. 
aOer  execution  on  one  side,  117-180. 
coosideratioo-may  be  recovered,  117. 
money  paid  maybe  recovered  back,  118. 
value  of  services  rendered  may  be  recovered,  118.         ' 
value  of  improvements  put  on  land  may  be  recovered,  119, 120. 
possession  of  land  must  first  be  surrendered,  121. 
party  in  fkult  camiot  recover,  122,  TSd. 
86 
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CONTRACTS,  —  eontinwd. 

iwovery  must  be  on  tbe  implied  promiae,  124. 
special  promise  admissible  in  evidence  for  some  purpose*. 
124-127. 
ia  part  within  the  ststute, 

no  recovery  on  the  valid  part  if  inseparable  from  the  other,  140- 
144. 
unless  the  invalid  part  has  been  executed,  160. 
nor  though  the  stipulations  are  separable,  if  the  action  be  upon  the 
irhole  contract,  145-152. 
in  the  alternative,  one  branch  being  within  tbe  statute  and  the  other 

not,  IS2. 
See  Admistion;  Equity;  Fraud;  Goods,  etc.,  SaUt  of;  Oiiarantiet; 
Land,  Coniradi  for ;  Maniage,  A^ttmoiiainconndwatiimof;  Mem- 
orandum; Part-Performance;  Year,  AgreemtnU  not  to  he  performtd 

CONVEYANCES.      See  Soundarie*;    CaaeeOation,    eU.;    Dower;    Ex- 
changes; Judicial  Salts;  Mortgages;  Paiiiiions. 
CREDIT, 

of  a  third  party,  representations  in  regard  to,  181-186. 
to  whom  given,  cases  of  guaranty,  197-200. 

to  be  given,  qu.,  if  it  must  appear  in  memorandum  of  sale,  382,  383. 
CROPS,  &c., 

contract  for,  286-267. 

See  Land,  Oontraets  for. 


DAMAGES, 

measure  of,  in  action  on  implied  promise  to  pay  for  land,  etc.,  126. 

agreements  to  release,  in  case  ofland  taken,  270. 
See  Contradt. 
DATE, 

of  bargain  for  goods,  339. 
DEBT, 

of  another,  within  tbe  statute,  definition  of,  165. 
See  fiuarantiei. 
DECLARATION  OP  TRUST.    See  Trtut. 
DEED, 

whether  lease  for  years  must  be  by,  6,  7. 

conveyance  of  freehold  must  be  by,  6. 

not  necessary  for  assigning,  granting,  or  surrendering  existing  terms,  8. 

effect  of  cancelling,  altering,  or  re- delivering,  69-61. 

mortgage  in  equity  from  deposit  of,  62-64. 

where  required  at  common  law,  required  still,  42, 
See<9«al. 
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DEFAULT, 

of  aDother,  vithin  the  statute,  definitjan  of,  155,  195. 
.  See  Otiaraniiet. 
DEFENCE, 

Dpon  a  verbal  contract  withiD  die  statute,  not  allowed  at  law,  123, 1; 
126.  131-134,  435, 
allowed  in  equity,  129,  130. 

See  ContracU. 
DELIVERY.  See  Aceeptanee  and  Beetipt. 
DEPOSITION, 

of  trustee,  good  declaratdon  of  tnist,  100. 
DISCHARGE, 

from  oral  contract,  not  good  consideration,  134. 
oral,  of  written  contract,  429-486. 

See  Parol  Evidence. 
or  mortgage,  267. 
DISCOVERT, 

whether  statute  ma]'  be  pleaded  in  bar  of,  620-534. 
DOWER,  aBsigDment  of.    See  Act  of  Law. 

coDtract  to  release,  etc.,  requires  writing,  230. 

right  of,  whether  controlled  hj  husband's  contract  of  sale,  135  n. 


E. 

EARNEST,  341-343. 

See  Goods,  etc..  Sola  of. 
EASEMENT. 

contract  for,  reqaires  writing,  232. 
ENTIRE  CONTRACT.    See  Confrod*. 
ECJXnTABLE  ESTATES, 

contract  for,  must  be  in  writing,  226,  239. 
EQUITT, 

See  ,Jdnti(«iOT) ;  Contract*;  Fraud;  Pari-Per/omanee ;  Pleading. 
EQUITY  OF  REDEMPTION. 

agreement  to  extend  time  of,  267. 

contract  for.  must  be  in  writing,  226-229. 
EXCHANGES, 

verbal,  of  land,  76. 

See  Part-Per/ormanee. 
EXECUTED  CONTRACTS, 

binding  upon  the  ]>artieg,  116. 

executed  on  one  side,  117-130. 

See  Contraett. 
EXECUTORS, 

special  promises  by,  to  answer  damages  out  of  their  own  estate,  153, 
186. 
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EXECUTORS, — eontmued. 

atatnte  appUea  to  executon'  ptaanaei  made  at  aoj  time  a(t«r  testator's 
death,  163. 
to  admin istTatora  onl^  after  tbeir  appoindDent,  153. 
not  to  aubmiuion  to  arbitration  of  claim  against  estate,  180. 
promise  good  irithout  writing,  if  estate  dJscliarged,  193,  n. 
See  Quarantia. 

F. 
FACTOR, 

guaranty  of,  not  within  the  statute,  302,  n.,  213. 
See  Quaratttie*. 
FIXTURES, 

contract  for,  does  not  require  writiog,  334,  236. 
FRAUD, 

court  of  equity  will  reliere  against,  notwithstanding  the  statate,  437, 

438. 
sudi  fraud  must  be  more  than  mere  breach  of  contract,  439,  440, 
Terbal  promise  to  make  defeasance,  on  faith  of  which  absolute  convey- 
ance procnred,  enforced,  441. 
so  with  promise  to  convey  to  others,  od  faith  of  which  absolute  devise 

made,  442. 
mere  promise  to  obserre  agreement,  if  not  put  in  writing,  not  enforced, 

442. 
cases  of  fraud,  when  contract  enforced,  443-445. 
not  enough  that  bill  alleges  that  it  was  part  of  the  agreement  that  it 
should  be  pnt  in  writing,  446. 

See  Fart-IWformimee. 
tnwts  resnlting  from,  94-96. 
FREEHOLD  ESTATES.    See  Dttd. 
FRUCTUS  INDUSTRIALES, 
contract  for,  235-257. 

See  Lcaid,  Contmeit/or. 

6. 
GIFT. 

of  mortgage,  not  good  by  parol,  66. 
GOODS,  &c.,  SALES  OF, 

naturt  of  the  Iraiuaction  within  the  statute,  393,  394. 
no  exception  as  to  parties,  298. 
auction  sales,  298. 
shcrifia,  293. 
order  for  goods,  293. 
stipulation  for  return  of  article,  293. 
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GOODS,  Ac-.—eontinwd. 
mortgage,  294. 

conlnct  to  nuuiuftLctnre,  etc.,  800,  ttttg. 
contract  to  procure  and  deliver  goods,  SIO. 
mfy'tel-moHer,  296-309. 

stock  or  Bhftres,  296,  297. 

promiasoi;  notes,  297, 

p&t«Dt'rights,  297. 

at  to  the  conditioD  of  the  goods,  etc,  800-806  a. 

inuDaterial  that  they  are  not  fit  for  immediate  deliTety,  SCO- 

SOS. 
distinction  between  goods  on  hand,  and  to  be  made  to  order, 


ironiaterial  that  goods,  etc.,  are  not  mann&ctured,  if  contract 

is  ewenUallj  one  of  sale.  307,  SOS. 
goodj  suited  to  partJoular  market  or  nae,  308. 
Lord  Teaterden's  Act,  909. 
price,  811-314. 

defendant  must  prove  price  to  exceed  statutory  smn,  311. 
charge  for  deliTery,  if  not  special,  included,  311. 
when  uncertain  at  time  of  bargain  made,  311,  312. 
when  none  stipniated,  811,  312. 
when  each  item  of  lot  is  less  tlian  statutory  sum,  S14. 
aeeeptance  aitd  receipt,  315-840. 

distiDctiDn  between  delivery  and  acceptance,  316. 

none  till  after  delivery,  317. 

none  while  seUer's  Uen  remains,  S17,  322,  323,  S86. 

none  while  buyer's  right  to  return  for  deficiency  in  quantity  or 

qualitjr  remains,  327-333. 
may  be,  though  seller's  right  to  stop  intraruilu  remain,  382. 
of  ponderous  or  inaccessible  articles,  818,  819. 
language  of  parties  admissible  as  of  the  ra  gttta  to  explain  accept- 
ance, 320. 
what  evidence  of,  is  sufficient  to  go  to  the  jury,  821. 
must  be  with  that  intent,  826. 

need  not  itself  indicate  the  terms  of  the  contract,  826  a. 
must  be  as  owner,  321. 

buyer's  dealing  with  goods  as  his  own,  823,  328. 
seller's  measuring  out  and  setting  apart  vrith  buyer's  consent,  824, 

325. 
distinction  between  acceptance  to  bind  the  bai^^ain,  and  acceptance 

of  the  goods  as  satisfactory,  328,  330,  331. 
may  be  by  the  buyer's  agent,  S27. 
agent  cannot  be  the  seller,  827. 
by  a  carrier,  327. 
most  be  of  part  of  the  goods  sold,  844. 
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GOODS   &c.,- 

McepUnce  of  umple,  334. 
acceptance  of  one  of  a  lot  of  article*,  335,  336. 
time  of  acceptance,  337-340. 

may  be  aubseqoent  to  the  making  of  bargain,  387. 
not  after  action  brongfat,  338. 
when  once  made,  irreToeable,  339. 
what  IB  the  daie  of  bargain,  339. 
earned  and  parl-payment,  341-343. 

effect  of,  Bame  u  at  common  law,  344. 
mart  be  Bometfaiog  of  valne,  344. 
maet  be  actually  paid,  344. 
what  amounts  to  part-pajment,  342,  342  a. 
time  of,  343. 
GKASS,  Ac, 

contract  for,  236-267. 

See  Land,  CmUraettfor. 
GUARANTIES, 

executors'  and  admimatrators'  promises,  163. 
what  are  "  debts,  defaultB  or  miscarriages,''  166-162. 
torts  of  third  party  indnded,  166. 
third  party's  liability  must  be  clear,  ascertained,  and  enforceable 

166,  167. 
if  liability  contingent,  statute  does  not  apply,  196. 
implied  liabilities  included,  156-161. 
need  not  be  already  incurred,  163. 
special  promise  of  the  gnarantor,  163-191. 
means  ecpretf  promiae,  163. 

where  there  is  a  pre-existing  obligation  to  pay,  etabite  does  not 
apply,  161. 
nor  where  promise  i«  in^rectly  to  pay  his  own  debt,  106-172. 
gnaranty  of  note  on  passing  it,  166. 
promise  to  pay  third  party  amount  dne  bim  from  promiaor'a 

creditor,  166-172. 
verbal  acceptance  of  bill  of  exchange,  having  fnnds,  172. 
promise  to  indorse  third  party's  note,  etc.,  174.  183. 
to  accept  his  draft  for  accommodation,  174. 
to  furnish  him  funds  to  pay,  176. 
to  execute  bail  bond  for  him,  17ft. 
to  give  opportunity  of  attaching  his  property,  177. 
by  receiptor  of  attached  property,  to  return  it  on  demand, 

177. 
to  procure  guaranty  to  be  signed,  177. 
to  sell  goods  to  be  applied  in  payment,  178. 
to  pay  third  person's  debt,  if  found  to  be  due,  178. 
to  pay  part  of  debt  in  satis&ction  of  the  whole,  179. 
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GUARANTIES,  ~  amtmutd. 

to  indeDuiify  Rgaiost  thiid  person's  neglect  of  du^,  1&&-1S1. 

to  insure,  161,  n. 
promisor'B  debitiDg  himself  with  amoant  owing  hj  another,  178. 
promise  on  new  and  distinct  consideration,  168,  172,  200-213. 
trilateral  liability,  17G. 
promise  mast  be  to  pay  out  of  gaarantar's  own  estate,  186,  167. 

if  to  apply  debtor's  own  funds,  good  without  writing,  187. 

or  if  promisor  holds  funds  to  be  so  applied,  1S7. 

though  coupled  with  guaranty  that  they  shall  suffice,  187. 
promise  to  th«  dtbtor,  good  without  wriUng,  188. 
most  be  on  sufficient  conBideralion,  189-191. 

what  consideration  is  sufficient,  189.    ' 

forbearance  by  creditor,  190. 
mult  be  on  sufficient  consideration,  189-191. 

eame   consideration,   supporting  both   original   promise   and 
guaranty,  191. 
representations  aa  to  credit  or  solvency  of  third  person,  161-185. 
Lord  Tenterden's  Act,  181. 

as  to  residence,  character,  iamily  connections,  etc.,  184. 
coupled  with  guaranty  of  debt,  185. 
mere  cheats,  184. 
the  spe<ual  promise  and  principal  liability  must  concur,  193-199. 
if  original  debt  extinguished,  statute  does  not  apply,  193. 
bat  it  may  apply,  though  not  e:<tinguished,  191  and  note. 

if  extinguished  pending  guaranty,  guaranty  is  discharged,  196. 

third  party  becoming  liable  by  happening  of  contingency  in  the  in- 
terim, statute  does  not  take  effect,  1G5,  196. 
if  any  credit  given  to  original  debtor,  statute  applies,  197. 

not  if  both  credited  jointly,  197. 

how  to  determine  to  whom  credit  given,  198-200. 
the  special  promise  must  be  eoUata-al  to  the  principal  liability,  300- 
213. 

promise  in  consideration  of  surrender  of  lien  or  security,  201- 

such  lien  must  ennre  to  the  promisor,  203-305. 

promise  in  consideration  of  releasing  goods  as  a  fund  for  payment, 
206-209,  211. 

purchase  of  debt,  210. 

guaranty  of  factor  dtl  credere,  201,  n„  219. 

statute  embraces  only  what  is  essentially  and  distinctively  a  guar- 
anty, 212. 

the  question  when  the  statute  does  not  apply,   although  original 
debtor  remain  liable  discussed  generally,  214-214  t. 
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IMPLIED  OBUGATION, 

of  third  party  promise  to  answer  for,  158-161. 
See  QuaratUiei. 
IMPLIED  PROMISE, 

not  within  the  statute,  124-163. 

See  Ouarantiet. 

actioD  upon,  in  case  of  land  conveyed,  124.        ^ 
IMHIOVEMENTS, 

on  land  orally  purchased,  compenaatioo  for,  119,  120. 

as  ground  for  specific  perTormance,  487-192. 
See  Fart-Performance. 

qti.,  if  contract  for  requires  vrriting,  238. 
INCOHPOREAL  ESTATES, 

conveyance  of,  not  affected  by  st»tute,  2. 

trust  in,  requires  written  proof,  5. 

contracts  for,  require  memorandum,  6,  230. 
INDEMNirr,  PROMISE  OF.    See  Implied  Obligation. 
INDORSE, 

verbal  promise  to,  for  another,  174, 183. 
See  OuaratUitt. 
INTEREST, 

to  be  paid,  need  not  appear  in  the  memwandum,  382. 


JUDICIAL  SALES, 
of  land,  78,  264,  285. 

L. 
LAND,  CONTRACTS  FOR, 

proviaios  in  regard  to,  how  far  supplied  by  the  sectioua  coDceming  oon- 
Toyances,  226. 
1.  Sidtjeei-matier,  what  is  an  interest  in  land,  228-262. 
same  as  in  cases  of  conveyances  and  trust,  228. 


equitable  estates,  229. 

interest  in  contract  for  land,  229. 

equity  of  redemption,  229. 
dower,  230. 

board  and  lodging,  230. 
incorporeal  estates,  230. 
short  leases,  230. 
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LAND,  CONTRACTS  FOR,  —  eontmutd. 
posseHJon  of  land,  2S1. 


trees,  cropa,  gTMS,  fruit,  etc.,  235,  257. 

mere  chattels  irhen  severed  from  tbe  land,  286. 

title  to  them  while  groiriDg  cannot  be  orally  proved,  237. 

but  tbey  mfty  be  orally  contracted  for  as  chattels  in  prospect 

ofseverance,  237,  256. 
examination  of  the  cases,  238-244. 

immaterial  tbat  pnrchaser  has  liberty  to  enter  and  gather,  24S, 
266. 
what  is  their  state  of  growth,  246. 
immaterial  that  they  derive  nourishment  from  the  soil  in 

the  mean  lime,  247. 
-whether  sale  is  by  the  trad  (>/'Iand  or  quantity  of  product, 
210. 
if  benefit  of  land  is  part  of  tiling  purchased,  statute  applies, 

348,  249. 
rule  that  fiuctus  induitrialet  are  not  and  prima  vtilura  is 
within  die  statute,  examined,  260-257. 
shares  in  incorporated  companies,  268. 
land  held  by  partnership  treated  as  stock  in  trade,  259. 

even  though  partnership  formed  for  express  pnipose  of  dealing 

in  land,  260. 
but  statute   applies  to  agreement  to  form  such  partnership, 

262. 
between  what  parties  the  rule  holds,  261. 
2.  Nature  of  the  tranaaction, 

contract  or  sale,  means  contract  ^or  sale,  263. 

contract  to  buy  land,  263. 

to  devise  land,  268. 

to  buy  land  of  third  party,  263. 

to  make  written  contract,  266. 

to  revive  defunct  written  contract,  267. 

allowing  or  discharging  written  contract  by  parol,  267. 

to  execute  mortgage.  g67. 

to  execute  defeasance,  267. 

to  convert  mortgage  into  conditional  sale,  267. 

to  foreclose  mortgage,  267. 

to  revive  defunct  mortgage,  267. 

to  extend  mortgage  to  other  liabilities,  267. 

to  extend  time  of  redemption,  £67. 

to  release  or  discharge  mortgage,  267. 

to  break  down  adverse  title,  268. 

to  release  covenant  of  wamuity,  268. 
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LAND.  CONTRACTS  FOR,— continued. 
verbal  guaranty  of  title,  268. 
to  pay  expense  of  searching  title,  268. 
settling  disputed  bounduieB,  £69. 
.    restricting  mBQDer  of  asing  land,  269, 
releasing  land  damages,  270. 
as  to  payment  of  taxes,  269. 
to  pay  price  of  land  previously  conveyed,  270. 
in  consideration  of  other  land,  etc.,  271. 
auction  sales,  364. 
sheriff's  sales,  264. 
judicial  sales,  264,  265. 
LEASES, 

statute  not  confined  to  leases  upon  a  rent,  18. 
what  amounts  to  a  lease  within  the  statute,  20-29. 
licente  which  requires  a  writing,  21-'24,  38,  39. 
which  does  not  require  a  writing,  26,  27. 
verbal  not  irrevocable  aft«r  execution,  if  it  amount  to  a  lease,  3t 
when  enforced  in  equity,  31.  , 

See  Parl-Performanee. 
statute  does  not  make  verbal  teases  void,  except  as  to  duration,  36,  3! 
LEASES  EXCEPTED  BY  THE  SECOND  SECTION, 
for  more  than  statute  number  of  years,  83-40. 

duration  of  lease  estimated  from  date  of  agreement,  33. 

day  of  date  included,  86. 
if  term  end  within  the  statute  period,  though  to' commence 
in/aturo,  it  is  good  without  writing,  S3. 
lecu*  in  New  York,  34. 
JVom  year  to  year,  how  far  valid  wltbout  writing,  35. 

not  derivable  from  the  second  section  of  the  statat«,  38. 
verbal  leases  converted  into,  after  entry  and  rent  pud,  38. 
no  action  upon  verbal  contracts  for,  37,  230. 
»eau  in  New  York,  37. 
LETTERS, 

sufficient  writing  for  lease,  350,  n. 

for  memorandum  of  contract,  846,  330. 
for  declaration  of  trust,  98,  99,  lU. 
LICENSE, 

oral  contract  available  as,  in  action  of  trespass,  133. 
amounting  to  lease,  27-31. 

See  Leata. 
LIEN, 

release  of,  as  consideration  of  guaranty,  201-205. 

See  UuarantUt. 
whether  created  on  land  by  payment  of  price,  120. 
LIMITATIONS, 
statute  0  ,  137. 
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LIVERY  OF  SEISDT, 

degenendon  of  ceremony  preriont  to  sUtnte,  1. 
but  nevertheless  &  legal  method  of  conveyutce,  1. 


MABRIAGE,  AGREEMENTS  IN  CONSIDERATION  OF, 
■tatate  embr&cca  marriage  settlements,  315. 
not  mutual  promisea  to  marry,  216. 
not  a  promise  conditional  on  another  marriage  being  celebrated, 

220. 
applies,  though  promisor  diasatiefied  with  the  match,  if  bis  promise 
not  so  ronditional,  220. 
marriage,  as  the  consideration  of  the  promise,  216. 
as  the  acceptance  of  it,  216  a,  218. 
must  have  been  celebrated  in  reliance  upon  it,  217. 
agreement  must  be  performed  in  reasonable  time,  281. 
absolute  in  its  terms,  219. 
ju.,  if  revocable  before  marriage,  216  a,  218. 
tana  of,  222. 

manner  of  execntion  of,  222, 

contents  of,  222.   . 

See  Memorandum, 
parol  evidence  in  connection  with,  222. 
See  Parol  Eoidtnee. 
effect  of  pari^performance  of,  222. 
marriage  alone  b  not  part-performance,  222. 
See  Fart-Fafareianet. 
poat-nuptial  settlement  in  pursuance  of  aute-nuptial  ti 
good  against  intervening  creditors,  223. 
good  between  the  parties,  224. 
MEMORANDUM, 

formal  agreement  not  required,  345. 
must  import  a  contract,  S46. 
may  be  by  a  tetter,  346,  350. 

receipt  for  purchase-money,  847. 

bill  of  parcels,  361. 

account  stated,  3-^)1. 

sheriff's  return,  351. 

vote  of  corporation,  361.  " 

anctioDcer's  entry,  351. 

broker's  entry,  351. 

bought  and  sold  notes,  351. 
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MEMORASDUM,  —  eotUinwd. 

materia  with  wliich  and  on  wliich  It  msj  be  written,  diS. 
time  when  it  jony  be  written,  848  a. 

in  caacB  of  auctioneer  or  other  agents,  349. 
need  not  be  comprised  in  one  paper,  3fi0. 

correapondeace  bj  letter,  SCO. 

inatrument  signed  recognizing  previous  one  not  signed,  850. 

coDuection  between  the  several  papers  cannot  be  shown  b;  puol. 
350. 

cerbuntf  with  which  tbey  mutt  refer  to  each  other,  350-353. 
need  not  hare  been  intended  as  memorandum,  354. 
nor  addressed  to  the  promisee,  354. 

tignature  is  indispentable,  though  instriuneut  all  written  in  party's  own 
hand,  365. 

bf  mark  snffituent,  355  b. 

mty  be  printed  or  (tamped,  356. 

place  of  signature  immaterial,  S57. 

must  be  so  inserted  as  to  aaChenficate  the  instrament,  357, 

358. 
must  be  intended  aa  final  signature,  S57. 

as  witness,  859. 

in  blank,  S60.    ' 

maj  cover  subsequent  alterations,  961. 

qu.,  iiname  of  part;  must  be  signed,  362. 

not  sufficient  to  insert  minute  of  contract  in  plaintiff's  book  at  de- 
fendant's^requeat,  363. 

by  agent,  364. 

by  party  to  be  charged  sufficient,  365,  366. 
fealmg  not  necessary,  355. 

qu.,  if  sufficient  without  signing,  355,  355  h.       '^ 
OAgent  for  signing,  367-.3T0  a. 

who  may  be,  367-369.' 

must  be  thereto  lawfully  authorized,  870. 

need  not  be  appointed  by  writing,  370  a. 

subsequent  ratification  sufficient,  370  o. 
content*  ofihe  meraorattdvm, 

general  rule,  871. 

names  of  both  parties,  373,  373. 

plaintiff's  name  must  appear  aa  promisee,  374,  375. 

price  stipulated,  376-381  a. 

credit  to  be  given,  882,  383. 

interest  to  b«  paid,  882. 

time  and  pikce  of  delivery  of  goods,  384. 

warranty  of  quality  of  goods,  384. 

description  of  property  contracted  for,  385. 
eontidtralioH,  387-40S. 
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.  MEMORANDUU, — continued. 
Wun  e.  Warlters,  387. 
force  of  word  "  sgreement,"  S87. 
"  promise,"  387. 
"  bai^n,"  889. 
American  decuions,  891. 

argument  upon  principle  in  favor  of  Wain  v.  Warltera,  S92-398. 
what  is  Bafficient  Btatement  of  consideration,  899-408. 

when  coDBideniUou  of  gnsrauty  appeara  to  be  the  same  as  that 

of  the  original  promise,  400-402,  406-108. 
where  forbearance  appears,  404. 

when  gaarau^  made  contemporaneously  with  iucurrring  debt, 
406-408. 
parol  evidence  admitted  to  explain  technical  expressions,  380. 
on  tiie  question  of  the  consideration,  403, 
See  Parol  Evidence. 
HISGARRIAGE. 

of  another,  within  th&  statute,  definition  of,  156,  196. 
See  Ouaranlies. 
MORTGAGE, 

qu.,  if  a  conTejancB  witbin  the  statute,  66,  66. 
gift  of,  not  good  by  parol,  66, 
in  equity,  by  deposit  of  title  deeds,  62-64. 
contract  to  execute  requires  writing,  267. 
foreclose  requires  writing,  267. 
reviTe  when  defunct,  267. 
release  or  dtscliarge,  267, 
extend  to  other  liabilities,  267. 
2tt.,  of  chattels,  if  it  is  within  the  statute,  294. 


NAME, 

whether  signatnre  to  memorandum  mnst  express,  362. 
of  both  parties  must  appear  in  memorandum,  372,  878, 


ORDER, 

for  goods,  a  contract  of  purchase,  993. 


PAROL, 

force  of  the  term  as  used  in  the  statute,  6,  n 
See  Parol  Evidenee. 
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PAROL  EVIDENCE, 

ftdmiasible  to  prove  facts  to  raise  resulting  trost,  93. 
to  aid  defective  declsratioa  of  trust.  111. 
to  repel  infereDce  of  a  trust.  111. 
its  admissibility  in  connection  with  the  memorandum,  409-438. 
hoiT  lar  ihe  same  rules  apply  as  at  ccnomon  Uir,  409  a. 
sabsequ^it  oral  variation  of  memorandum,  409  b-42S. 
no  action  on  tike  writing  a«  so  varied,  411-42S. 
same  as  to  all  contracts  nithin  the  statute,  416. 
and  whether  the  rariation  be  in  a  material  particular  or  not, 

417,  418. 
or  in  a  particular  not  embraced  by  the  ststtite,  419,  430. 
^.,  where  such  particular  alone  remains  eiecutoiy,  431. 
performance  according   to  orally  substituted  terms,  how  far 
available,  42S-428. 
to  show  disdiarge  of  written  agreement,  439-486. 
See  Manorandum. 
PART-PERFORMANCE, 

of  verbal  contract,  as  ground  for  its  sptecific  execution,  447-493. 

ground  of  the  doctrine  is  fraud,  448. 

it  bas  no  existence  at  law,  451. 

whether  it  applies  where  court  has  general  jaiisdiction  of  ttaad  by 

statute,  449-460. 
party  relying  upon,  must  show  his  own  readiness  to  perfonn  the  con- 
tract on  his  part,  453. 
also  that  remedy  at  law  in  damages  is  insufficient,  452. 
must  prove  die  terms  of  the  contract,  493-497. 
degree  of  proof,  494. 
reference  to  master  to  ascertain,  496,  497. 
acts  of,  must  be  done  by  the  plaintiff,  453. 

must  be  in  pursuance  of  the  contract,  454. 
must  suffice  to  show  some  contract  existing,  455,  456. 
must  be  in  execution  of  the  contract,  457. 
in  cases  of  marriage  settlement,  the  marriage  is  not  sufficient,  469. 
AcU  merely  preparatory  or  andllary  to  the  agreement  not  suffident,  460. 
payment  of  purchase-money  not  sufficient  of  itself,  461. 
ground  of  this  doctrine,  462. 
iteu»,  if  not  capable  of  reimbursement,  463,  464. 
it  is  corroboratory  of  other  acts,  466. 
poaaeion,  of  land  purchased,  as  an  act  of  part-perfoimance,  466-486. 
qu,,  if  always  indispensable,  466. 
sufficient  of  itself,  467. 
as  taken  by  the  purchaser  plaintiff,  468-470. 
as  delivered  by  ihe  vendor  plaintiff,  471. 
general  rules  in  regard  to,  472. 
it  mast  be  notorious,  473. 


>vGoo»^lc 


INDEX.  669 

PABT-FERFOBKANCE, — continued. 
exclusive,  474- 
of  the  land  clumed,  475. 
in  puraiunce  of  the  contract  alleged,  476-483. 
coDtinuMice  in  poBsession,  bji  old  tenant,  not  miffident,  477-480. 
«ecu«  if  additional  rent  paid,  479, 
or  improve menta  made,  480. 
See  Jmprovemenli. 
must  be  subsequent  to  the  contract,  482. 

Tritli  knowledge  and  consent  of  Tendor,  48S. 
need  not  be  expressly  stipalated  for,  484. 
most  be  retained  in  pursuance  of  the  contract,  486. 
not  sufficieot  merely  because  an  act  of  ownership,  486. 
*mprcwein«Rt*  made  on  the  faith  of  a  verbal  contract  for  land,  487-492. 
mast  be  permanently  beneficial  to  the  estat«,  488. 
must  be  subsequent  to  the  contract,  488. 
not  material  whether  judiciously  made  or  not,  489. 
loM  of  value  of,  must  work  a  sacrifice  to  the  purchaser,  490. 
ju.,  if  thej  must  be  by  the  contraet  stipulated  to  be  made,  491. 
possession  coupled  with  improTements,  by  a  son  upon  land  of  his  par- 
ent, 481. 
courts  indisposed  to  extend  doclrine  of  part-performance  farther,  492. 
PARTITIONS, 

verbal,  between  tenants  in  common,  whether  valid  to  sever  possession, 
68.  76. 
not  valid  to  give  title,  70. 

valid  in  eqaity,  when  followed  by  possession  in  severally.  74. 
See  Fart-Performance. 
PAKTNEHSHIP. 

Unds  of,  when  treated  as  stock  in  trade,  86^262. 
PATENT-RIGHTS, 

whether  contract  for  sale  of  requires  writing,  298. 
PAUPER, 

settlement  may  be  gained  under  oral  contract,  185. 
PAYMENT, 

of  price,  in  bargains  for  goods,  etc.,  S41-343. 
See  Ooodt,  etc.,  6aUt  o/. 
aa  an  act  of  part-performance  of  a  contract  for  land,  461-465. 
See  Part-Per/ormanfe. 
PENCIL. 

writing  in.  sufficient  under  the  statute,  348. 
PERJURY, 

by  &lee  ^wearing  to  oral  contract,  135,  517. 
denial  of  oral  contract,  617. 
PLEADING. 

declaration  must  be  on  special  contract,  504. 
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HEADING,  —  oonlimied. 

need  not  aver  momor&ndum,  505. 

replication  need  not  Bet  out  memoraDdum,  fiOO. 

special,  efiect  of  disuse  of,  607. 
plea  of  agreement  within  the  statute  must  aver  writing,  500. 
bill  in  equity  shoald  allege  equitable  drcunutances  relied  on  to  remove 

the  bar  of  the  statute,  507. 
defendant  muat  rely  on  the  st&tute  hj  some  regular  pleading,  508. 
by  demurrer,  509,  610. 
by  plea  of  general  iaaue  or  answer  denying  agreement,  fill. 

effect  of  Bubaequeet  conviction  for  perjuiy,  617. 
b;  speL'ial  plea  in  bar  or  by  answer,  512. 

notwithstanding  defendant  admits  agreaoent,  61fi. 

gu.,  in  cases  of  trusts,  516  a. 
where  equitable  circumstauceB  are  charged,  516. 
form,  etc.,  of  such  plea  or  answer,  618,  619. 
whether  statute  may  be  pleaded  in  bar  to  discovery  of  bet  of  agree- 
ment, 620-683. 
in  cases  of  trusts,  684. 
by  whom  statute  may  be  pleaded,  128,  135. 
PRICE. 

in  cases  of  contracts  for  goods,  etc.,  S11-3U. 

See  Oood»,  etc..  Sola  of;  BarruH;  Payment. 
must  appear  in  memorandum,  376-361  a. 
PRIMA  VESTURA, 

contract  for,  236-367. 
PRDJTmG, 

as  substitute  for  writing,  in  cases  within  the  statute,  98,  347,  348,  356. 
"  PROMISE," 

foree  of  word,  387. 
PKOMISSORY  NOTES, 

whether  contract  for  Bale  of,  requires  writing,  297. 


for  purchase-money,  a  good  memorandum,  347. 
of  goods  purchased,  347. 

See  Aee^loTice  emd  Receipt. 
RECITAL, 

in  a  deed,  good  declaration  of  trust,  100. 
in  second  lease,  not  surrender  of  former,  43. 
REFORMING  CONTRACT, 

whether  court  will  both  reform  and  enforce  where  miitake  admitted  bf 
defendant's  answer,  500. 


>vGoo»^lc 


RELEASE, 

froni  oral  contract,  not  good  consideratioD,  134. 
oral,  of  written  contract,  134. 

See  Parol  Evidaux. 
mortgage,  267. 
land  damages,  270. 


SALES, 

jadicial,  264,  265. 
hy  Mictioneera,  etc.,  264,  266. 
SAH^^.     See  Acceptance  and  Receipt. 
SEAL, 

whether  suffident  for  lease  without  signature,  9. 
not  necesaaiy  to  memonuidain  of  agreement,  355. 
qu.,  if  sufficient  ezecn^on  of  memoranduiu,  355,  855  h. 
not  necessarj'  to  declaration  of  tniit,  105. 
Seei^Md. 
SEISIN.     See  Livery  of  Seisin. 
SET-OFF.    See  Coniracii. 
SHARES  OR  STOCKS, 
not  interests  in  land,  258. 
qu.  if  goods,  wares,  or  merchandise,  206,  297. 
SHERIFF, 

hia  retam  on  execution,  a  good  memoraQdnin,  S47. 
as  agent  for  signing,  369. 
bis  deputy,  369. 
SHERIFFS'  SALES, 

of  land,  covered  bf  the  statute,  264. 
goods,  etc.,  coTered  bj  the  statute,  39S. 
See  Shetif. 
SIGNATURE, 

what  is  sufficient,  in  cases  of  conveyances,  10-12. 
of  a  couvejance,  in  blank,  12. 

by  anoUier's  hand,  10-12. 
by  agent,  13. 
by  whom,  in  declarations  of  trust,  106. 


SOLVENCY, 

representatioiia  in  regard  to  a  third  person's,  181-185. 
See  Qwurmtiet. 
SPECIAL  PROMISE, 

laeaniog  of,  as  used  in  the  statote,  163. 

action  must  be  upon,  504. 
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SPECIAL  PROMISE— conftBuof. 

how  far  &dmUsible  in  evidence,  in  Mtion  on  the  implied  promise  to  p«jr 
for  hind,  etc.,  received,  124-127. 
SPECIFIC  EXECUTION.    See  Fraud ;  Part-Performimu. 
STOCKS  OR  SHARES, 
not  interests  in  Isod,  268. 

gU;  if  goods,  wares,  or  merchandise,  296,  297. 
SURRENDERS,  42-57. 
1.  By  act  of  parties, 

need  not  be  bj  deed,  where  deed  not  neceasuy  at  common  Uw, 

42. 
special  form  of  words  not  oecessarj,  43. 
cancelling  or  redelivering  title  deed  not  neceiMuy,  43. 
not  of  itself  sufficient  as  surrender,  44. 
See  Convej/anca. 
recital  in  second  lease  of  surrender  of  prior  one,  not  sufficient,  43. 
may  require  writing,  where  creation  of  estate  did  not,  46,  46. 
of  estate  for  years,  may  be  to  take  effect  infuiuro,  47. 
3.  By  act  and  operation  of  law, 
definitions  of,  49,  61. 

by  accepting  second  lease  of  same  preoiises,  49-5S. 
by  actual  change  of  tenancy,  63-67. 


TAXES, 

contract  in  reference  to  payment  of,  269. 
TENTERDEN'S  ACT,  181,  309. 

See  Otiaranlia ;  Salti  of  Ooods. 
■  TIME  AND  PLACE, 

of  delivery  of  goods  need  not  appear  in  tbe  memonudum,  384. 
TITLE, 

to  land  or  chattels,  in  trespass  or  detinue,  cannot  be  shown  by  oral  con- 
tract, 131. 
contract  to  establish  or  break  down,  or  to  release  covenant  of  warranty 
of,  268. 
TORTS. 

of  third  person,  promise  to  answer  for,  166.  , 

See  Ouarantiti. 
TREES,  Etc., 

growing,  contract  for,  236-267. 
TRESPASS, 

oral  license  a  good  defence  to  acdon  of,  133. 
TRILATERAL  LIABILITY.  175,  n. 

See  Otiaraniia. 
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TRUSTS, 

1.  Express  tniBta,  declaration  or  maDiibstation  of,  79-83,  97-112. 

bow  far  the  statute  provtsioDB  in  regard  to  coatracta  and  convey- 

anceg  nny  aupplj  the  place  of  those  in  regard  to  tnuts,  79-81. 
includes  uaes,  82. 

traito  of  chattels  real.  82. 
not  trusts  of  personalty,  82. 
nor  secret  trusta  to  ddraud  creditors,  82, 
manifestation  or  proof  of,  alone  required  to  be  in  writing,  97,  104. 
requisites  of  the  written  manifestation,  97-112. 
time  when  it  may  be  made,  97. 
may  be  in  the  form  of  aletter  of  trustee,  98,  99. 
printed  pamphlet,  98. 
entry  in  tniatee's  books,  98,  109. 
recital  in  deed,  100. 
deposition,  100. 

answer  ia  chancery  admitting  the  trust,  100-103. 
any  instrument  showing  the  trust  relation,  109, 110. 
need  not  be  sealed,  105. 
not  comprised  in  a  single  paper,  105. 
by  whom  to  be  signed,  106. 
need  not  show  consideration,  112. 
will  to  prore  trust  must  be  executed  aa  a  will,  107. 
forms  of  words  immaterial,  108,  109. 

expressions  "  our,"  "  your,"  ete.,  not  snffident,  108. 
whether  equity  will  compel  a  discovery  of  tbe  trust,  108. 

See  PUading. 
enforced  in  equity  when  partly  executeiJ,  108. 

See  Parf-Per/ormatice. 
parol  evidence,  for  what  pnrposes  admitted,  96,  III,  112.  J 
2.  Implied  or  resulting  trusts,  S3-9S. 
not  affected  by  the  statute,  89. 
sustained  on  common-law  principles,  84. 
different  kinds,  84. 

by  c.  q.  t.  paying  purchase-money  of  the  land,  85-93. 
may  be  pro  tatUo  in  proportion  to  amount  paid,  86. 
must  be  payment  of  an  aliquot  part  of  the  whole,  8S. 
proportion  paid  must  appear  with  certainty,  86. 
payment  need  not  be  in  money,  87. 
must  be  at  tlie  time  of  purchase,  89. 
and  out  of  e.  q.  f.'i  own  funds,  90. 
of  tbe  evidence  to  prove  payment  and  the  ownership  of  the 

funds,  91-99. 
parol  evidence  admitted  for  this  purpose,  93. 
or  to  rebut  presumption  of  resnlting  triit,  92. 
in  cases  of  fraud,  94-96. 
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TRUSTS  —  contmued. 

mere  bre&cli  of  oontract  not  rafficient,  94. 
legal  title  must  have  been  obtuned  throngli  deceit,  94,  96. 
fraud  must  be  distinctly  alleged  and  proTed,  96. 
&ite  Fraud. 


U. 
"  tTNCERTAIN  DSTEEEST," 
in  land,  force  of  the  term,  228. 

See  Lands,  Cordraettfor. 
US£.    See  Truatt. 
USE  AND  OCCUPATION. 

action  Tor,  in  case  of  invalid  verbal  lease,  124. 


VOID  AND  ILLEGAL.    See  CoiUraela;  Leaaea. 

W. 
WAIVER, 

of  defence  upon  the  itatute,  1S6. 

oral,  of  written  contract,  429-4S8. 
WAREANTT, 

of  quality  of  goods  need  not  appear  in  llie  memorandum,  384. 

of  title,  release,  etc.,  of.    See  Title. 
WILL, 

agreement  to  leave  land  hy,  requires  miting,  269. 

to  be  used  as  declaration  of  trust,  must  be  executed  as  will,  107. 
WITNESS, 

.signature  as,  869. 

WRITING.    See  Manormdam. 


YEAR,  AGREEMENTS  NOT  TO  BE  PERFORMED  IN  A, 
indndes  agreements  of  whatever  sabjectrmatter,  272. 
"lobe  petfornwd,"  meaning  of  words  to  be,  274-283. 

if  npoD  a  contingency  which  may  h^pen  in  a  year,  the  agreonent 

is  to  be  performed,  statute  does  not  apply,  274-282. 
promise  to  do  sometliing  on  the  happening  of  a  certain  event,  275. 
continue  to  do  something  until  it  happens,  276. 
continne  to  do  something  for  an  indefinite  time,  278. 
refnun  from  doing  "        "        "        "        "     277. 
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INDEX. 

YEAR,  AGREEMENTS  NOT  TO  BE  PERFORME 
immaterial  that  the  coiitingenc]r  ib  not  Ukel} 

within  a  jear,  279. 
bat  it  must  be  Bath  as  may  in  the  naturcU  < 

within  a  jeu,  280. 
effect  of  h^pening  of  cODtingcDcy  to  com;: 

performance  of  tiie  contract,  381,  381  a. 
if  contract  (y  ita  terms  takei  more  than  a  y 

Kppij,  282-284. 
or  if  it  be  the  wxdentanding  of  the  parties  tl 
"  performed,^  meaning  of  the  word,  385-390. 
statute  applies  unless  contract  may  be  entiri 

the  year,  286. 
qu.,  if  enoagh  that  it  may  be  performed  on  or 
immaterial  how  little  the  year  ii  exceeded,  29 
YEAR  TO  YEAR.    See  Leani. 
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